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Hiaeains vs. THE CHEROKEE RAILROAD. 


Grounds of motion for new trial, which complain that the court 
did not charge certain propositions of law, which he should have 
given in charge, but which do not show that his attention was 
especially called to these questions, or that a fuller or more par- 
ticular charge on them than was given was requested, present no 
issue upon which this court can pass; and such grounds and a bill 
of exceptions predicated thereon fail to point out in what the 
alleged errors consist. 

. A bill of exceptions must p'ainly specify, not only the decision 

complained of, but the error alleged to exist therein, and without 
a compliance with this requirement, this court cannot consider the 
points made under such general exceptions. 
Tn an action against a railroad company for an injury to the plain- 
tiff’s eye, caused by a spark or cinder from the defendant’s engine, 
there was no error in refusing to permit the plaintiff to prove that 
the defendant was worth from two to three hundred thousand 
dollars. 

. On the question of the negligence imputed to the defendant, the 
testimony of a witness familiar with the management, use and con- 
struction of steam locomotive engines, ‘‘that he never heard of any 
accident to persons from sparks emitted from the simoke-stack, 
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either before or since,’’ the one then under investigation was per- 
tinent and material. , 

. If counsel for one party discussed in argument questions outside 
of the issues made in the case, without objection being made 
thereto, and when his adversary, in reply sought to do so likewise, 
he was interrupted; and was requested by the court to confine 
himself to the case, this furnished no ground of exception. 

. There is no rule or practice which prohibits the discussion of 2 mo. 
tion for non-suit in the presence of the jury empanelled tc try the 
case. The practice of removing the jury in certain cases, when 
questions of the admissibility of evidence are to be discussed, rests 
on peculiar reasons not applicable to a motion for non-suit; and 
this practice will not be extended to other cases than those in 
which it has already been permitted. 

.) At best, this is a matter of discretion for the court, and his dis- 
cretion will not be controlled, unless in a case of flagrant abuse. 

. Evidence that there was a point on the defendant’s road over 
which the train on which the plaintiff was riding passed, where 
there wa. a grade of two hundred and ninety feet to the mile, and 
that, in ascending it, the engine emitted steam and cinders in 
greater quantities, and with much more force, than when passing 
over other portions of the road, was inadmissible, where it was not 
pertinent to any issue made by the pleadings; and especially so 
where there was no allegation or offer to prove that it was a scale 
or cinder emitted in. this locality which struck the plaintiff in the 
eye and occasioned the injury for which this suit was brought. 

(a.) Where an amendment was made, raising an issueon which such 
evidence would have been admissible, but was subsequently with- 
drawn, this did not render the evidence admissible. 

8. Semble, that a non-suit should have L2en granted in this case, on 
the ground that the plaintiffs evidence made no case entitling him 
to a verdict under the law. This is not decided, because no cross- 
bill of exceptions was taken or other exceptions made to the decis- 
ion of the court overruling the motion. 

(a.) For the same reason, no decision is made on the point, to what 
extent negligence is a question, both as to the law and facts in- 
volved in it, peculiarly cognizable by the jury ; and as to the power 
of the judge tocharze them as to facts which constitute negligence 
or which relieve the party accused from the charge. 

9. The plaintiff was voluntarily on the train where he was injured, 
by the invitation of the conductor, made at his own request; he 
paid no fare, and none was expected from him; he selected an 
open flat car, on which heroderather than in the passenger coach, 
and was in a position where he was morc exposed toaccident from 
sparks and cinders than he would have been had he taken a seat 
in the closed coach : 
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Held, \hat he was entitled to look only for such security as that mode 
of conveyance was reasonably expected to afford; and having vol- 
untarily incurred the injury of which he complains, resulting from 
getting a cinder in his eye, he was not entitled to recover from the 
railroad, even if it were somewhat at fault. 

(a.) It is doubtful if, under the circumstances, he was a passenger at 
all in the full legal sense of that term. At most, he was so only 
sub modo and to a limited extent. 

(b.) A carrier of passengers is not obliged to foresee and provide 
against casualties which have not been known to occur before and 
which may not be reasonably expected. If it has availed itself of 
the best known and most extensively used safeguards against dan- 
ger, it has done all the law requires, and its liability .s not to be 
ascertained by. what appears for the first time after the disaster to 
be a proper precaution against its recurrence. 


January 6, 1885. 


Practice in Supreme Court. Railroads. Damages. 
Negligence. Practice in Superior Court. Attorney and 
Client. Jury and Jurors. Non-suit. Common Carriers. 
Before Judge Branuam. Polk Superior Court. February 
Teim, 1884. 


Thomas Y. Higgins brought his action against the Cher- 
okee Railroad Company to recover $10,000.00, as damages 
for a personal injury, alleged to have resulted to him from 
the negligence of the defendant. 

On the trial, plaintiff testified, in brief, as follows: On 
Sunday, May 2, 1880, plaintiff was at Rockmart on a visit. 
Defendant’s train came up. A Mr. Bullock, who was on 
board, and whom plaintiff had not seen for some time, 
hallooed to him to get on and go to Cedartown with them. 
Plaintiff boarded the train, and the car which he was on 
being crowded, he and others went forward to the next car. 
This was immediately in the rear of the tender of the en- 
gine. It was a flat car, without sides or covering, and with 
benches across it. Plaintiff was near the rear of this car. 
A thin spark or scale of iron from the engine stuck in his 
right eye. At the time, it did not hurt him very much, 
but when he arrived at Cedartown, it was paining him con- 
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siderably. The pain became very severe, so that plaintiff 
was in bed for three or four months; he suffered great pain, 
and ultimately lost the sight of that eye entirely, and the 
sight of the other eye was also muchimpaired. He called 
in a physician that night or the next day, and subsequently 
went to Atlanta, where he was treated by other doctors. 
He paid $25.00 to one physician, and owed $50.00 to an- 
other for a single operation, besides other bills. His ex- 
penses and loss of time while sick would amount to $400.00 
or $500.00. Prior to the injury, he had been engaged in 
different occupations, as carpenter, whiskey-seller, seller 
of beef and buyer of cotton. When he worked out, he 
never did so for less than $50.00 per month. He hada 
family, consisting of himself, his wife and two children. 
Since the injury, he cannot work after night, and is unfit- 
ted by his defective vision for the pursuits which he form- 
erly followed. Several years prior to the injury, plaintiff 
had worked as a train-hand on the road. The cars then 
ran from Cartersville to Rockmart, and the train then ran 
on Sundays. On the day of the injury, there were four 
or five flat cars composing the train, but no passenger car; 
all appeared to be full. He did not see any convicts on 
the train. nor did he see any ladies. He did not pay any 
fare, because none was asked of him; would have paid it 
if asked. Ue denied having any conversation with one 
Vandiver about riding on the train. Had heard of per- 
sons having their eyes hurt by riding on trains, but not 
from riding near the engine. The engine had no spark- 
arrester; it may have had one on that day, but not since; 
he has examined it since, and it has none. He saw noth- 
ing unusual about the running of. the train that day. The 
engine was the newest one they had on the road. In Feb- 
ruary, 1880, plaintiff had ridden on the same train, but 
then rode in the cab; thought it was the same engine. He 
denied intemperate habits, but said he “ took adram.” At 
the time of theinjury, plaintiff was thirty-four years of age. 

Plaintiff closed. Defendant moved for a non-suit, on 
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the ground that the injury was not attributable to any 
negligence on the part of the defendant; that it was not 
such an accident as the company could foresee and pro- 
vide against; and that the damage was too remote. The 
motion was overruled. 

Later in the trial, plaintiff introduced other evidence, to 
the effect that his expectation of life was about thirty one 
years; that from childhood he had had some inflammation 
in the lids of his eyes, but his sight was good; that he com- 
plained and seemed to be in considerable pain. One witness 
testified that he extracted a cinder from plaintiff’seye which 
was stuck in the back, and that the cars were full of per- 
sons when the accident occurred. A witness for the plain- 
tiff testified that there was an excursion on the day of the 
accident. There was also other evidence confirmatory of 
that already detailed. 

The evidence for the defendant was, in brief, as follows: 
It was not usual to run trains on Sunday on defendant’s 
road. On this occasion, certain convicts, under the control 
of Col. C. B. Howard, were to be carried to work ona cut 
or grade on the road. They were expected in Cartersville 
on Saturday, but failed to arrive, and were carried over 
defendant’s road on Sunday. There was no excursion. 
There was a passenger coach attached, and about twenty 
paying passengers, besides four non-paying ones, including 
the plaintiff, were on board. The convicts were not allowed 
to ride in this coach, but were carried on the flat cars, 
The conductor testified that he usually carried about twenty 
along the line, and that he had carried eighty passengers 
at one time, but that that was a full double load, every 
seat and the aisles being full. The engine used at the 
time of the accident to plaintiff was a new one, having 
been in use only a few months. It was a wood-burner of 
good make, and had aspark-arrester, such as is usual. Near 
the mouth of the smoke-stack there was a hood or iron 
piece shaped somewhat like an umbrella, against which 
the steam from the exhaust pipes, carrying with it the 
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smoke and cinders, struck. This had a tendency to throw 
to the bottom all heavy particles, and subsequently they 
would be cleaned out of the smoke-stack. Above this 
was a wire net, having apertures one-eighth of an inch in 
size, so that nothing larger than this could escape. Some 
sparks and cinders escape from all engines; this cannot be 
helped. Cotton had frequently been hauled directly be- 
hind the engine without accident from sparks. The pres- 
ident and conductor of the defendant testified that they 
never heard of any serious personal injury from engine 
sparks before. Piaintiff and Vandiver, the conductor of 
defendant, had worked together on the road. On the even- 
ing before the accident, plaintiff told Vandiver that he 
would like for the latter to get him a job, and Vandiver 
said he would do anything he could. On the evening of 
the accident, plaintiff asked Vandiver to let him go up to 
Cedartown, that he might see Mr. West, the president of 
the road. Vandiver assented, and carried plaintiff free 
of charge, as is generally done among railroad men. He 
invited plaintiff into the passenger car at the rear of the 
train where there was room, but plaintiff said he had not 
been over the road since it was built, and wanted to see 
the country; that he would go out on the flat car and ride 
there. Vandiver told him, “all right ;” that he would go 
back in the passenger car, and would join him as soon as 
he had finished. About two and a half miles from Wim- 
berley’s hill, the conductor noticed plaintiff wiping his 
eye, and the latter said that he had a cinder in it. 
On the day previous, however, the conductor had noticed 
plaintiff wiping his eyes with a silk handkerchief, and 
that they were very red and running; plaintiff said 
they were sore. On arriving at Cedartown, Vandiver 
introduced the plaintiff to West, but the latter said he did 
not have time to talk to him, and plaintiff returned to 
Rockmart that evening. The train was run in the usual 
manner onthat day. After the accident, plaintiff remained 
about Rockmart for some days, and was drinking 
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whiskey; it was his habit to drink some. There is more 
likelihood of getting cinders in one’s eyes and getting one’s 
clothing burned on a flat car than in acoach. It is not 
customary to haul passengers on flat cars, but in coaches. 

The jury found for the defendant. Plaintiff moved for 
a new trial, on the following grounds: 

(1.) Because the verdict is contrary to the evidence, 
against the weight of the evidence, and is without evidence 
to support it. 

(2.) Because said verdict is contrary to law, and to the 
principles of practice and equity. 

(3.) Because counsel for the defendant, in the argument 
of the case before the jury, were allowed to discuss the 
importance and beneficial effects of railroads upon the 
country; and when counsel for the plaintiff, in the com- 
mencement of his argument, began to allude to the great 
power and influence of railroad corporations, and stated 
that “the contest between the plaintiff and the defendant 
was an unequal one,” the court said, “ Confine yourself to 
the case; I cannot permit you to discuss the parties.” 

(4.) Because the court refused to allow the plaintiff to 
prove by the witness, Charles West, that the defendant 
was worth the sum of two to three hundred thousand dol- 
lars. The witness so stated in answer to plaintiff’s question, 
and, on motion of defendant’s counsel, the court ruled out 
the testimony as irrelevant. 

(5.) Because the counsel for defendant, after the plain- 
tiff had closed his case, made a motion for a non-suit, and 
the court permitted the argument on said motion for a 
non-suit to be had in the presence and hearing of the jury. 
[Note by the court: “ There was no request or suggestion 
by any one that the jury should be sent from the court- 
room. The motion, of course, was refused.” } 

(6.) Because the court did not state to the jury the issues 
and charges, as contained in the declaration, and, though 
requested to do so by plaintiff's counsel, failed to do so. 
[Note by the court; “Reference is made to the charge 
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hereto attached, as to what was said and done in reference 
to this ground ; nothing, except what is stated in ‘he charge 
on this subject, was said or done, and there was no sug- 
gestion that the direction to the jury to look to the decla- 
ration for this purpose was insufficient. ] 

(7.) Because the court stated to the jury that the de- 
fendant pleads the general issue, which is a denial of the 
plaintiffs cause of action, and says that there was a pas- 
senger coach on the train into which the plaintiff might 
have gone; that he rode on the open car, on his own vol- 
untary motion, ‘to see the country; that the smoke-stack 
was provided with the most approved and best spark-ar- 
rester; that the engine was a new one, and of the best 
manufacture, not worn and rusted; and that the injury 
wasoccasioned by the plaintiffs own want of ordinary care 
or the resultof pure accident,”—when, in fact, the only pleas 
were the general issue, and a second plea, stating gener- 
ally that the injury was caused by plaintiffs own fault or 
negligence. 

(8.) Because the court stated to the jury, “ the plaintiff 
alleges that the defendant was negligent in providing an 
open platform car, upon which he was riding, so near the 
engine; and that the smoke-stack of the engine had no 
spark-eatcher or screen over the top of it, in consequence 
of all of which a large cinder or fire-brand, some three- 
eighths of an inch in length, escaped out of the top of the 
smoke-stack, and injured and destroyed his right eye, and 
that he is in danger of losing the use of his other eye by 
reason of its sympathy with the injured eye. By amend- 
ment to the declaration, the plaintiff says that the smoke 
stack had beeome so worn and rusted by use and ex- 
posure that the exhausting and escaping of the steam 
through it separated from it a particle of rusted iron 
and threw it into his right eye with great force, and tha: 
this was the cause of the injury.”—Plaintiff’s counsel 
stated to the court that the declaration was broader and 
contained other allegations; whereupon, the court said to 
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the jury, “ You will look to the declaration, and see wheth- 
er I have stated it or not. I think I have stated the issue 
substantially.” 

(9.) Because the court did not charge the jury that the 
defendant was responsible to the plaintiff as a passenger, 
the defendant’s counsel having, in their arguments to the 
jury, insisted that he was riding free, and as the invited 
guest of the conductor, that he was, therefore, a tres- 
passer, and that the relatlon of carrier and passenger did 
not exist. 

(10.} Because the court charged the jury, “If a number 
of colored persons were occupying and riding on open flat 
cars, and the defendant had provided a suitable and safe 
passenger car for other passengers, and had it attached 
to the train at the time, and it was sufficient for the accom- 
modation of such other passeugers, then if the plaintiff ob- 
tained the consent of the conductor of the train to ride on 
an open flat car, for his own special accommodation, then 
he is only entitled to expect such security as the mode of 
conveyance, so far as the open flat car was concerned, 
might reasonably be expected to afford, and if he did so 
obtain such consent and did, under such circumstances, 
ride on a flat car, and was only exposed to such risk as re- 
sulted alone from riding on such flat car, and if the smoke- 
stack was not defective, and if it was provided with the 
best known spark-arrester in actual use, and the plaintiffs 
eye was, under such circumstances, injured or destroyed 
by a spark, cinder or scale from the smoke-stack, he would 
not be entitled to recover.” 

(11.) Because the court charged the jury, “ If the plain- 
tiffs eye was injured or destroyed from some cause other 
than a spark or cinder or scale from the smoke-stack, then 
he cannot recover.” 

(12.) Because the court charged the jury, “If the in- 
jury was the result of the plaintiff's own negligence, he can- 
not recover; or if it was a pure accident, he cannot re- 
cover.” 
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(13.) Because the court charged the jury, “If the in- 
jury be small or the mitigating circumstances be strong, 
nominal damages only are given.” 

(14.) Because the court refused to allow the plaintiff to 
prove by the witness, Charles West, that the defendant’s 
railroad had, at a place on its line between Rockmart and 
Cedartown, to-wit: at Wimberley’s hill, a grade of two 
hundred and ninety feet to the mile, and that in ascending 
such a grade the engine emitted steam and cinders in 
greater quantity and with unusual force—The witness had 
so testified in answer to plaintiffs cross-examination, and 
the court, on motion of defendant’s counsel, ruled out the 
evidence, on the ground that there was no allegation in 
the declaration to authorizesuch proof. [By the court: 
“ When counsel for plaintiff proposed to introduce this evi- 
dence, counsel for defendant objected, upon the grounds 
that there was no corresponding allegation in the declara- 
tion. and no claim that sparks were emitted from the 
smoke-stack on account of any defect in the construction 
of the road, or because of an extraordinarily steep grade. 
The court then said there should be such an allegation in 
the declaration ; the plaintiffs counsel then amended the 
writ by inserting such an allegation ; the defendant’s coun- 
sel having moved for a continuance on account of the 
amendment, the plaintiff's counsel withdrew the amend- 
ment, and the trial proceeded without further reference to 
this question.” | 

(15.) Because the court did not charge the jury that the 
plaintiff would have the right to be compensated in dam- 
ages for his physical and mental pain and sufferings, but 
in the charge stated, as some of the elements of damages, 
“the actual value of lost time, medical bills paid and 
actually owing the physician, the actual loss on account of 
diminished capacity to labor.” 

{The court added the following note : “I will state that 
the failure of the court to charge specially on the subject 
of mental and physical pain, as one of the elements of 
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damage referred to in the 15th ground of this motion, was 
an accidental, and not an intentional omission.” ] 

(16.) Because the court did not give the jury any rule 
for determining the weight of evidence, or the preponder- 
ance of evidence. 

(17.) Because the court did not give the jury any rule 
for reconciling the testimony of witnesses, nor for deter- 
mining the credibility of witnesses in cases of conflict in 
their statements, although the testimony in the case was 
painfully conflicting. 

(18.) Because the whole charge of the court did not 
fully and fairly present to the jury the case made by the 
pleadings and evidence presented by the plaintiff. 

(19.) Because the court allowed the witness, A. G. West 
to testify as follows: “I never heard of any accident to 
persons from sparks from the smoke-stack of this engine 
before nor since.”—The plaintiff objected to the introduc- 
tion of the evidence, on the ground that it was not relevant 
to the issue, which objection the court overruled and ad- 
mitted the evidence. 

The motion was overruled, and plaintiff excepted. 


J. A. Buance; Dasyey & Foucne, for plaintiff in error. 


Ivy F. Tuompson; E. N. Broytes; Unperwoop & Rowe, 
for defendant. 


Hatt, Justice. 


1. The 6th, 9th, 15th, 16th and 17th grounds of the 
motion for a new trial complain that the judge omitted 
charges upon certain questions involved in this litigation, 
and which were claimed to be essential to its full consid- 
eration. It is not shown, however, that his attention was 
specially called to these questions, or that a fuller or more 
particular charge on them than that given was requested. 
Counsel seem to forget that they owe a duty to the court 
in this respect, and if they fail to perform it, they thereby, 





160 SUPREME COURT OF GEORGIA. 
Higgins vs. The Chercskee Railroad. 


as a general rule, estop themselves from excepting on such 
grounds. Exception is taken to what the court did not 
charge or decide, rather than to its charges and rulings, 
and both the motion for a new trial and the bill of excep- 
tions utterly fail to point out in what the error consists. 
No issue is made by such exception upon which we can 
pass, as has beenrepeatedly held. Indeed, the practice in 
this respect is so well settled that we need do nothing 
more than mention the rule to secure the ready acquies- 
cence of the profession, not only to its existence, but its 
propriety. 

2. Various rulings and charges of the court are set forth 
in the 7th, 8th, 10th, 11th, 12th, 13th and 1Sth grounds of 
the motion, and excepted to generally as erroneous, with- 
out specifying in what the error consists. Such general 
exceptions are insufficient. The bill of exceptions must 
plainly specify not only the decision complained of, but 
“the error alleged” to exist “therein,” and without a 
compliance with this requirement, we cannot consider the 
points, which, for aught that appears from the record, are 
presented for the first time in tnis court. No argument 
should be allowed here upon questions thus presented. 

3. There was no error in refusing to permit the plaintiff 
to prove that the defendant was worth the sum of from 
two to three hundred thousand dollars, as set forth in the 
4th ground of the motion. We are unable to presume the 
relevancy of such testimony to any issue made in the case; 
it had no tendency to illustrate any contested question, 
an for that reason was incompetent. 

4. On one of the leading questions in the case, the negli- 
gence imputed to the defendant, testimony of a witness 
familiar with the management, use and construction of 
steam locomotive engines “that he never heard of any ac- 
cident to persons from sparks emitted from the smoke- 
stack, either before or since” the one then under investiga- 
tion was pertinent and material, as will be shown fur- 
ther on, and the court was right in admitting it. There is, 
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therefore, nothing in the exception set out in the 19th 
ground of the motion. 

5. The third ground of the motion complains that the 
defendant’s counsel, in his argument to the jury, discussed 
questions outside the issues made in the case, and that 
when plaintiff's counsel (who does not seem to have offered 
any objection to his opponent’s course) attempted to reply 
by following in the same track, he was interrupted and 
requested by the court to confine himself to the case, with 
the further remark, “I cannot permit you to discuss the 
parties.” The evidence in every case is confined to the 
issue, and the discussion should not go out of that. Had 
the court’s attention been called to the transgression of 
this rule by the defendant’s counsel, we entertain no doubt 
that a proper reproof would have been administered, and 
that he would have been recalled from his wanderings, and 
compelled to confine his remarks to the case. Plaintiff’s 
counsel, as it seems, did not wish to interpose ; he was will- 
ing to indulge his adversary, thinking, doubtless, that he 
would be able to make capital for his client by his reply. 
The judge’s attention was called to the matter at this point, 
and he very properly interfered to check remarks which 
tended to divert the attention of the jury from the case, 
and to induce them to reach a conclusion from considera- 
tions foreign to those arising from the facts in proof. 

6. We are not aware of any rule or practice that pro- 
hibits the discussion of a motion for a non-suit in the pres- 
ence of the jury empanelled in the case. They are some- 
times removed, upon the suggestion of either party, or by 
the court itself, when questions of the admissibility of 
evidence are to be discussed; this practice stands upon 
peculiar reasons, not at all applicable to the discussion of 
a motion for non-suit. If the motion is granted, the case 
is withdrawn from the jury, but if it is denied, the impres- 
sion which would be generally made upon their minds 
would not be unfavorable to the plaintiff. We are un- 
willing to extend this practice to other cases than the one 
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in which it has already been permitted. It is, at best, a 
matter much in the discretion of the court, and without a 
flagrant abuse of it, we would not feel justified in inter- 
fering with its exercise. It follows that the exception to 
the ruling complained of in the 5th ground cf the motion. 
is not well taken. 

7. The plaintiff proposed to prove that there was a point 
on defendant’s road over which the train passed on which 
he was riding, where there was a grade of two hundred 
and ninety feet to the mile, and that in ascending it the 
engine emitted steam and cinders in greater quantities 
and with much more force than when passing other por- 
tions of the road. This evidence was objected to and 
ruled out, because the declaration did not allege that the 
defendant had been negligent in constructing this part of 
its road. The plaintiff then amended his declaration so 
as to let in the evidence, when the defendant claimed sur- 
prise, and asked that the case be continued; that the con- 
tinuance be charged to the plaintiff. Therefore the amend- 
ment was withdrawn and the case proceeded, the plain- 
tiff insisting that the testimony offered was admissible 
without it. But the court below was not of that opinion, 
and we agree with him. It was not pertinent to any issue 
made by the pleadings as they stood, without the amend- 
ment; and especially is this true, as there was no allega- 
tion or offer to prove that it was a scale or cinder emitted 
in this locality that struck the plaintiff’s eye and occa- 
sioned the injury for which the suit was brought. This 
disposes of the 14th ground of the motion, and with it of 
all the special grounds set forth therein. 

8. While we are strongly inclined to the opinion that 
the plaintiff's evidence made no case entitling him, under 
‘the law, to a verdict, and that the motion for a non suit 
should have been sustained, under the rule laid down in 
Zettler vs. The City of Atlanta, 66 Ga., 195, 196, that it 
“should always be awarded where the judge would set 
aside a verdict, if found for the plaintiff, for the want of 
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sufficient evidence to support the same.” Yet,inasmuch as 
no cross-bill of exceptions was taken, or other exception 
made to the decision overruling the motion, we will not 
decide the question in this case, as well as another made 
in connection with it, viz: to what extent negligence is a 
question, both as to the law and fact involved in it, pecu- 
liarly cognizable by the jury, and as to the power of the 
judge to charge them as to facts which constitute negli- 
gence, or which relieve the party accused from the charge. 
This much mooted question is not necessarily involved in 
the final disposition of this case, and need not be further 
considered. 

9. But, be this as it may, we are satisfied that the jury 
have reached a correct conclusion, and had they found dif- 
ferently, their verdict would have had no foundation to 
rest on. 

The plaintiff was voluntarily on this train by the invita- 
tion of the conductor, extended at his own request; he 
paid no fare, and none was expected from him; he selected 
the car on which he rode, it was his own choice that he 
was upon an open flat car, rather than in the passenger 
coach,—that he was ina position where he was more ex- 
posed to accident from sparks and cinders than he would 
have been had he taken a seat in a closed coach; he rode 
there for his own special accommodation, and was entitled 
to look for only such security as that mode of conveyance 
was reasonably expected to afford. He voluntarily incurred 
the injury of which he complains, and even if the other 
party were somewhat at fault, he could not recover dam- 
ages against it therefor. 19 Ga. R., 445, 446. By the 
exercise of ordinary care, he could have avoided the con- 
sequence to himself, and is therefore entitled to no recom 
pense, even if the defendant was negligent. Code, §2972. 
and citations. This would be true, even if he were regarded 
as a passenger, entitled to all the rights growing out of that 
relation. It is doubtfal if he was, under the circumstances, 
a passenger at all in the full legal sense of that term; at 
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most, he was so only sub modo, and to a limited extent. 
The defendant’s engine, according to the weight of evi- 
dence, was properly constructed and provided with the 
best known “spark-arrester ;” it was in proper order, and 
if the defendant was injured under the circumstances, the 
injury is attributable to accident, rather than negligence. 
2 Thompson Neg., p. 1234 (7), and citations. <A carrier 
of passengers is not obliged to foresee and provide against 
casualties which have not been known to occur before, and 
which may not be reasonably expected. If he has availed 
himself of the best known and most extensively used safe- 
guards against danger, he has done all that the law requires, 
and his liability is not to be ascertained by what appears, 
for the first time after the disaster, to be a proper precau- 
tion against its recurrence. Cooley on Torts, note 2, be- 
ginning on page 671 and extending on page 672 (the lat- 
ter portion of note and citations therein), especially 56 N. 
Y.R., 1; 7d, 656; 18 Z/., 408; 68 Zd., 306, 310, and cita- 
tions; 84 /d., 455; 50 Cal., 183; 70 Penn., p. 86; Wood’s 
Mayne Dam., p. 69; 1 Sutherland Dam., 21, 22, 23. If 
these cases announce correct principles of law, as we think 
they do, then is the action of the court, in refusing to dis- 
turb this verdict, fully vindicated. 
Judgment affirmed. . 


White ef al. vs. Coox. 


. Complaint for land was brought by Boynton, as next friend of Ola 
Pittman, a minor. Yending the action, she intermarried with one 
Cook, and the suit proceeded in the name of Ola Cook, as appears 
from the record. The bill of exceptions states the case as being 
that of Ola Clark, formerly Ola Pittman, against the defendants. 
A motion was made to dismiss the writ of error on this ground, 
and a counter-motion to amend the bill of exceptions, so as to make 
it conform to the record, was also made: 

JTeld. that the latter motion must be granted and the former over- 
ruled. 
2. A plaintiff in ejectment cannot recover land as heir at law of her 
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father, where it appears that the title passed out of him by deed 
during his lifetime. 

- Where a deed was made by a man to a trustee, in which it was 
provided that, after the debts of the grantor should be paid, and 
after the death of his wife, the remainder of the property should 
be conveyed to his surviving child, if such surviving child could 

recover in ejectment under the deed of her father, her recovery 
would be based upon a perfect equity in her, and she would be en- 
titled to possession of the land only after the debts of her father 
were paid. 

-) If the trustee, having the right to sell in order to pay debts, did 
pay such debts with money derived from the sale of the land in 
controversy, no matter how he conveyed it, whether at public or 
private sale, individually or as trustee or agent or administrator, 
the party to whom he conveyed to pay the debts, and who paid the 
money to him to pay those debts, acquired an equity superior to 
that of the grantor’s daughter. 

. The original deed being lost, the evidence was overwhelming that 
it and the sale were made by the trustee as such, although a second 
deed from the grantee of the trustee to the purchaser under him, 
made three or four years after a loss of the original deed between 
those parties, and in lieu thereof, described the lost deed from the 
trustee as made by P. (the name of the trustee), ‘‘administrator of 
the estate of the said’’ grantor in the trust deed. 

.) If a mistake was made in the recital, it could be corrected, as is 
coneeded, on clear testimony, and this could be done without going 
into equity, under the practice in this state. 

-) The verdict is overwhelmingly against the evidence on the issue 
whether or not the deed was made by the trustee as such. 

. As both parties claimed title under the trustee, his books were ad- 
missible to show what money he received in the execution of his 
trust, from what sources, and how it was disposed of; especially 
was the book of accounts kept by him as trustee admissible to show 
what he received for the land in controversy and what he did with 
the proceeds. 

The deed made in lieu of the lost deed was admissible in evidence, 
and the recital in it needed explanation. 

. The controversy being between one who held under the grantee 
of the trustee, and the daughter of the maker of the trust deed, and 
both parties claiming under the trustee, his grantee was compe- 
tent to testify as to the character of the deed first made by the 
trustee to him, which was lost, although the trustee was dead. 

. It was error to charge to the effect that, although the grantee under 
the trustee, paid for the land and subsequently conveyed it to an. 
other, no title was conveyed to the latter, unless the trustee’s 
grantee went into actual possession. If he exercised control and 
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dominion over the land, though not actually residing thereon, and 
the purchaser under him in good faith bought and took possession, 
the title passed. 

%. There was no error in the charge concerning impeaching witnesses. 

10. There was no error in the charge that, to correct the recital in the 
deed from the trustee’s grantee to the purchaser under him, the 
proof should be clear and satisfactory ; but this court differs from 
the court below and the jury as to whether it was clear and satis- 
factory. 

11. It was error to rule that the purchaser from the trustee and the 
purchaser under him were bound to see to it that the money paid 
to the trustee went to the debts of the maker of the trust deed. It 
is enough that the money was paid to the trustee, under a purchase 
from him. It was his duty to apply it properly. The grantees have 
no concern with it, and the cestui que trust must look to the trustee. 


February 7, 1885, 


Practice in Supreme Court. Title. Ejectment. Equity. 
Estates. Remainder. Trusts and Trustees. Vendor and 
Purchaser. Deeds. Verdict. Evidence. Witness. Be- 
fore Judge Harris. Butts Superior Court. September 


Term, 1883. 


Ola Cook, formerly Ola Pittman, brought complaint for 
land against Willis and White on December 29, 1869. 
Plaintiff claimed as heir at law of her father and mother, 
deceased, and as remainderman under a deed from her 
father, C. C. Pittman, to Joseph Pittman, which con- 
tained the following clause: 


“To have and to hold, to use, control, hire, sell, make title to said 
property, as my agent, trustee, attorney in fact, and otherwise dis- 
pose of said property as in his judgment may best promote and secure 
the purposes and objects of this conveyance, to-wit: the payment of 
all my just debts in existence at this date, and then to have and to 
hold in trust, as aforesaid, the remainder of said property and its pro- 
ceeds for the sole and separate use, benefit, support, maintenance 
and behoof of my aforesaid wife, Margaret M. Pittman, for and dur- 
ing her natural life ; at her death to be conveyed forever in fee simple 
to such child or children of mine and my aforesaid wife, Margaret, as 
may be then in life; and in the event of the death of my said wife, 
leaving no child or children by me in life, then to revert to myself, if 
in life; otherwise to my legal representatives.’ 
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White pleaded the general issue and equitable pleas, to 
the effect that the remainder interest of plaintiff was con- 
ditional, and did not vest until the payment of all debts 
of her father; that this defendant had been compelled to 
take up certain of these debts to protect his title, and held 
them as transferee; that they are now barred, unless relief 
be had in equity; that Joseph Pittman had sold the land 
in 1863 to one Edge, under power conferred in the deed 
from C. C. Pittman; that Edge paid $4,000.00, which was 
applied to the payment of the debts of the grantor; that 
subsequently this defendant bought the land from Edge 
for $5.500.00 in good faith; that Edge is insolvent and 
plaintiff has no visible property to answer a decree. He 
prayed that, if the title in him was not good, for any tech- 
nical reason, he have an accounting for the $4,000.00 paid 
by Edge, with interest thereon, and for the amount of the 
claims held by him, and that the land be sold, and the 
proceeds applied for that purpose. 

It is unnecessary to detail the evidence further than to 
state that the following appeared from it: The deed from 
C.C. Pittman to Joseph Pittman, trustee, was shown ; also 
the sale by Joseph Pittman to Edge; and certain witnesses 
testified that Joseph Pittman made this sale as trustee 
under the deed. Both the deed from him to Edge and that 
from Edge to White were lost. In lieu of the latter, Edge 
had made to White another deed, which contained, at the 
close of the description, this clause : 


“Heretofore conveyed by him to C. C. Pittman and by Joseph 
Pittman, administrator of the estate of the said C. C. Pittman, de- 
ceased, conveyed to him, the said N. N. Edge, which said Jast named 
deed is also lost or destroyed, and this conveyance made in lieu of 
said deed of said Edge lost as aforesaid.’’ 

The entire receipts by Pittman, trustee, from all sources 
were $10,417.00. The payment of certain debts of the 
grantor was shown, and defendants proposed to show from 
the trustee’s accounts that he paid debts to the amount of 
$9.798.17, but this was ruled out. Both the Pittmans were 


dead at the time of the trial. 
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Plaintiff showed that Joseph Pittman was the adminis- 
trator of C.C. Pittman; the appraisement of the property 
was $237.00 in 1861; the bond given was $1,200.00, and 
there was a bill of sale to the personalty for $216.80. 

Plaintiff showed that in another case Thompson, who 
negotiated the purchase for Edge, swore that Joseph Pitt- 
man stated that he wasthe agent of his brother, C. C. Pitt- 
man. Edge testified that, if he so swore, it was a mistake. 
Defendant also showed that Edge swore, in another case, 
that the second deed made by him was made from state. 
ments by him to the scrivener. There was testimony on 
behalf of defendants, that Edge, after his purchase in the 
spring of 1863, had dominion and control over the land 
until the sale to White in the summer of the same year. 

The jury found for the plaintiff the premises, with 
$454.02 for rent. Defendant, White, moved for a new 
trial, on the following among other grounds: 

(1.) Because the verdict was contrary to law, evidence 
and the charge of the court. 

(2.) Because the court erred in rejecting so much of the 
evidence of N. N. Edge by interrogatories as was intro- 
duced to prove that Edge bought the land in controversy 
of Joseph Pittman, as trustee for C. C. Pittman. 

(3.) Because the court erred in excluding from the jury, 
as evidence offered by defendant, a book of accounts kept 
by Joseph Pittman as trustee, and so proved by his widow, 
in which book the said Joseph charged himself, as trustee, 
with certain moneys arising from the sale of certain prop- 
erty of C. C. Pittman, and on which account there is an 
entry, “ Received for sale of land, $4,000.” The court al- 
lowed said account, so charging himself as trustee, as evi- 
dence, but excluded as evidence, in the same book and on 
the adjoining pages, in the hand-writing of Joseph Pittman, 
the account of disbursements of said money so received by 
said trustee—the aggregate of money so received heing 
$10,417, and the aggregate of disbursements $11,183.17, 
as appears from said book in the hand- writing of said trustee. 
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(4.) Because the court erred in not excluding as evi- 
dence, on the motion of counsel for defendant, the deed 
executed by N. N. Edge to Thomas M. White, dated 19th 
May, 1866, to the premises in dispute.—This deed was 
produced in court by defendant, under a notice from plaint- 
iff, and defendant’s counsel objected to its introduction, 
upon the ground that defendant did not claim the premises 
under it, but relied upon a prior deed which had been 
executed by Edge to defendant, White, and which had 
been lost or destroyed, the contents of which deed is a part 
of the evidence in such case. 

(5) Because the court excluded from the jury answers 
and parts of answers in which Edge testified as to his pur- 
chasing the land and receiving a deed therefor from Joseph 
Pittman, trustee ;—the court holding that any evidence as 
to what transpired between Edge and Pittman was inad- 
missible from Edge, because Pittman was dead. 

(6.) Because the court charged as follows: “ Witnesses 
may be impeached by the proof of contradictory state- 
ments. Witnesses, when impeached, should not be be- 
lieved unless corroborated. It is for you to say whether 
any attempt at impeachment has been successful or not,” 
—said charge being inapplicable to the evidence in the 
case. 

(7.) Because the court erred in charging the jury that “a 
deed which recites a former deed and its loss is evidence of 
the first deed, and that the grantee and his privies are 
bound by the recitals. If a mistake is claimed to have been 
made in the recital, the evidence of such mistake must be 
clear and satisfactory.” 

(8.) Because the court charged as follows: “ If you be- 
lieve from the evidence that Joseph Pittman, to carry out 
this purpose, in fact sold the land for the purpose of pay- 
ing the debts, and Edge paid him for it in good faith, and 
no deed was taken, and no possession went to Edge, and 
if White bought it from Edge and paid him for it, and 
Edge made White a deed to it, then, though no legal title 
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passed, and the plaintiff would be entitled to recover the 
possession of the premises, or if he sold as administrator, 
not according to law, yet if these facts are true, before the 
plaintiff could recover, it is conceded she should pay de- 
fendant whatever the proof shows had been paid by Edge 
and White towards the payment of C. C. Pittman’s debts.” 
—The objection was that the charge was contrary to law 
and without evidence to sustain it. 

(9.) Because the court charged as follows: “ If you be- 
lieve from the evidence the plaintiff is entitled to recéver, 
but there is a claim made out and sustained by the de- 
fendant against the land, then you should find what mesne 
profits are due plaintiff, and what amount of debts defend- 
ant and Edge, with interest thereon, have paid of C. C. Pitt- 
man, and find the balance as between the mesne profits 
and debts.”—The objection was that this charge excluded 
from the jury all consideration of the purchase price paid 
to Pittman by Edge and White, and that it held “that 
Edge and White were bound to see to the appropriation 
of the purchase money to the debts of C. C. Pittman, paid 
by them to the trustee, before they could get credit for the 
sarae at the hands of the jury, and thus excluded the evi- 
dence as to said purchase money sought to be recovered 
under their equitable pleas.” 

The motion was overruled, and defendants excepted. 

The motion to dismiss the writ of error is reported in 
the decision 


E. W. Beck; Avex. M. Speer, for plaintiffs in error. 
J.S. Boynton ; Joun I. HAtt, for defendant. 


Jackson, Chief Justice. 


This is an action of ejectment in the statutory form, 
brought by Boynton as next friend of Ola Pittman, who 
afterwards intermarried with Ccok, and the suit proceeded 
in the name of Ola Cook. By her abstract of title and 
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the complaint she filed, and the facts made by the record, 
it appears that she claims title as heir at law of C. C. Pitt- 
man, deceased, and by what appears to be an amended ab- 
stract as remainderman under a trust deed from C. C. 
Pittman to Joseph Pittman, in trust for the payment of the 
debts of C. C. Pittman, with remainder over. 

1. A motion was made to dismiss the writ of error, on - 
the ground that the case brought here in the bill of excep- 
tions is that of Ola Clark, and not Ola Cook. <A motion 
was made by plaintiff in. error to amend by the record, 
and insert the name of Cook in lieu of Clark in the 
third line of the first page of the bill of exceptions, 
We allow the amendment. It appears of record that 
the origina! party was the minor, Ola Pittman, that 
she intermarried with Cook, not Olark, and that the 
draftsman of the bill of exceptions, by sheer mistake, wrote 
in the bill of exceptions, Clark, in place of Cook. The 
statute provides that the bill of exceptions may be amended 
by the record so as to conform to it. Code, §4288. This 
makes nochange in the party, but the r2al party for whom 
Boynton sued as next friend, Ola Pittman, who became 
by marriage Ola Cook, is the identical party who sued and 
recovered below, and is called to answer here by this writ 
of error. 

The amendment being made, the motion to dismiss must 
be denied. 

2. Ola Cook could not recover this land as heir of her 
father, because the title passed out of him and into Joseph 
Pittman by deed to Joseph during her father’s life. 

8. Therefore, she is obliged to show that title passed to 
her under that deed to Joseph Pittman. Possession is 
title; and before it can be disturbed, the plaintiff must 
show that her title is sufficiently strong todisturb it. The 
defendant below, the plaintiff in error here, being in pos. 
session, will hold the land until she shows title better than 
his possession. She claims the better title, and must do soin 
this case, not as heir of her father, but as purchaser, in law, 
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from Joseph Pittman, trustee. What sort of title is that? 
The deed of trust discloses. Her title is not only subor- 
dinate to her mother’s life estate, whatever that was, but 
to the payment of all the debts of her father. Not until 
those debts are paid could she compel Joseph Pittman to 
convey the land to her under the deed. The deed is that what: 
ever remains of this land and negro property also conveyed 
in the trust deed, after the debts are paid and her mother’s 
death, is to be conveyed to her, she being the surgiving 
child. 

It may be that, without a conveyance from the trustee, 
she may recover at law in ejectment; but that recovery 
would be based upon a perfect equity in her, and that 
equity is that she is entitled to possession of the land only 
after the debts of her father are paid. If any of them are 
outstanding, she cannot recover, because her equity is de- 
pendent on their payment, by virtue of superior equity de- 
rived from the sama deed under which she claims 
title. If the trustee paid those debts with money derived 
from the sale of this land, no matter how he conveyed it— 
he having the right to sell to pay debts—whether at pri- 
vate sale or public sale, individually or as trustee or agent 
or administrator, the party to whom he conveyed to pay 
the debts and who paid the money to him to pay those 
debts, acquired an equity superior to hers. That Fdge 
paid the trustee four thousand dollars for this land, and 
that this money was applied by him as trustee to the pay- 
ment of debts, seems clear from the evidence. If the 
trustee were now alive, and were called upon in a court of 
equity to convey to the daughter of O. C. Pittman this 
land, and White, Edge’s grantee, being a necessary party 
as possessor of the land, were made a party, could not 
White successfully defend his possession against this 
claimant under the trust deed, on the ground that he 
bought from the trustee; that, though his legal title 
to it was bad by being an individual title of the trustce, 
or administrator’s title without an order to sell or with- 
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out advertisement and publicity of sale, yet that he bought 
from this trustee, and that this trustee got the money that 
White paid to him and expended some of it for debts of 
the deceased, and paid some of it to the life usee under the 
trust deed to him? Would a court of equity decree the 
conveyance to her against one in possession under, let us 
suppose, a defective conveyance from the man who was 
the trustee, and who applied the purchase money under 
his trtst? We do not think it would be done; and if not, 
will a court of law give her the possession, under what is 
an equitable title? 

4, But be this as it may, was the sale to Edge by Joseph 
Pittman and the deed made in pursuance thereof other 
than a sale and deed by him as trustee? It seems to us 
that the evidence is overwhelming that the sale and deed 
were made by him as trustee. Thompson, who negotiated 
the sale for Edge, and took a receipt from the trustee as 
trustee for part cash paid down to bind the trade, swears 
so positively. The trustee’s wife swears the same thing. 
Edge swore the same, though some of his testimony, all on 
this point may be, was ruled out, of which more anon. 
The book kept by the trustee, and proved to have been 
kept by him and in his hand-writing, proves the same thing 
as strongly as the trustee himself, if alive, could have done. 
And the only scintilla of testimony against this mass of 
evidence is, that the original deed to White from Edge 
having been lost in the war by the raid of the Federal 
army, another was made in 1866, three or four years after- 
wards, from Edge to White, in lieu of that lost or destroyed, 
in which was recited these words in regard to the lost deed, 
to-wit: “ And by Joseph Pittman, administrator of the 
estate of the said C. C. Pittman, deceased, conveyed to him, 
the said N. N. Edge.” It is this recitation, and it alone, 
that makes the slightest trouble in this case. It is to be 
remarked that the recital is not that it was made by 
him as administrator, but the words may have been used 
merely as descriptio persone; that it is not a recital of any 
vital part of the terms of conveyance; and even if it were, 
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and if White and Edge were estopped from gainsaying its 
truth, that the presumption would be that, if made by him 
as administrator, it was legally made, and if estopped from 
its denial, it would be the denial that he made it legally 
as administrator, and when it was shown that he did not 
make it legally in that character, it opened the door for 
explanation to show aliunde how and in what capacity he 
did make it so as to give it vitality. But let this pass. 

If a mistake were made in the recital, even in one of this 
kind, it may be corrected, as is conceded by the defendant 
in error, on clear testimony, and it may be done without 
going into equity under our practice. And the court so 
charged. And the evidence is all one way, that it was a 
mistake. Nothing but the recital itself is on the other 
side, and if that be sufficient to overcome all outside evi- 
dence, however overwhelming, then no mistake could ever 
be corrected ; for the recital by mistake would overbalance 
all aliunde proof that the mistake existed, which is a 
reductio ad absurdum. 

So that we think that the verdict is overwhelmingly 
against the evidence on the issue whether or not the deed 
was made by the trustee as trustee, and that there should 
be a new trial on this ground. 

5. More especially must we direct. a new hearing, be- 
cause we think that the court below erred in several rulings 
- on the trial of the case. 

We are clear that, as both parties claim title under 
Pittman, as trustee, his books were admissible to show 
what moneys he received, and from what sources, in the 
execution of his trust, and how they were disposed of. Es- 
pecially was the book of accounts kept by him, as trustee, 
and so proved to be kept on its face, admissible, to show 
what he received for this land in controversy, and what he 
did with the proceeds. It is clear that the court erred in 
restricting it as evidence to what he received, and exclud- 
ing what he disbursed, all in his hand writing, and in the 
same book. 
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6. We do not see error in the admission of the deed in 
lieu of the lost one. It was germane, and the recital in 
it needed explanation. 

7. We think that the testimony of Edge on the charac- 
ter of the deed first made by the trustee to him, and lost, 
should have been admitted. It should not have been ex- 
cluded, because Pittman, the trustee, was dead. Pittman 
was the person under whom both sides claimed. He was 
no party to the contract or cause of action in antagonism 
to the plaintiffs in error, and certainly he was no paity to 
the suit. He was bound to plaintiffs in error on the deel 
he mxde them, if he made it illegally as administrator, and 
bound to defendant in error rightly to administer the trust. 
Neither at common law, nor under the statutory evidence 
act, was he an incompetent witness. 

8. We think that the court was too close in charging 
the jury, under the facts in this case, to the effect that, 
though Edge paid for the land and conveyed it to White, 
yet, unless Edge went into actual possession, no title was 
conveyed to White. The evidence is that Edge was in 
dominion over the land, and thus controlled and possessed 
it for a few months, and then conveyed to White. Edge 
got title in the spring, and sold in the fall of 1863 to White, 
and if he did control and exercise dominion over the land, 
though not actually residing thereon, and White, in good 
faith, bought and took possession, the title passed. 

9. We see no error in the charge about impeaching 
witnesses. 

10. We do not see error in the charge that, to correct 
the recital in the deed which passed from Edge to White, 
the proof should be clear and satisfactory. We differ with 
the court and jury on the issue, whether or not it was clear 
and satisfactory. We think that it is so, as disclosed in 
this record before us. 

11. We think that the court erred in ruling that Edge 
and White were bound to see to it that the money paid 
to the trustee went to the debts of C. C. Pittman. It is 
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enough that the money is paid to the trustee under a pur- 
chase from him, it is his duty to apply it properly, and 
the grantees have no concern with it. The cestui que trust 
must look to the trustee. Sothat credit should have been 
given for the purchase money paid the trustee. 

On a careful examination of the whole case, on the law 
and the facts, we are clear that the law and the ends of 
justice demand a new trial, and it is so ordered. 

Judgment reversed. 


Lanpes et al. vs. GLoBE PLANTER MANUFACTURING CoM- 
PANY et ai. 


1. Where the only verification of a bill for injunction was an affida- 
vit of one of counsel, to the effect that what he knew of his own 
knowledge was true, and what he had heard he believed to be true, 
but it was not stated that he knew any fact of his own knowledge, 
such verification was not sufficient ; and where the answer did not 
admit or verify the material facts alleged in the bill, and there were 
no depositions, an injunction was properly refused. 

. Complainants in equity must do equity, and must come in with 
clean hands. Therefore, where a corporation was unable to pay 
its indebtedness, and made an arrangement with the indorser on 
its notes whereby he was to assume the payment of its debt on 
certain terms agreed upon, and the indorser thereupon took charge 
of the property under the agreement, and discharged the debt by 
an arrangement with the creditor to look to him indvidually forits 
payment, and all the stockholders acquiesced except one, who had 
not vaid for her stock, and whose excuse therefor was not verified, 
equity will not enjoin the consummation of the agreement at her 
instance. She should pay up before equity will grant relief; espe- 
cially by enjoining the payment of a just debt to an innocent third 
party and stopping the only way to pay it, except by sheriff’s sale, 
after expensive litigation. 

. The stockholders empowered the directors to make the arrange- 
ment which was made in this case, with Thomson or anyone else; 
nor did the action of the stockholders confine the directors to one 
mode of arranging for the debt, but was broad enough to cover 
that which was made. 


Ociober 2, 1884. 
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Equity. Practice in Superior Court. Debtor and Cred- 
itor. Corporations. Stockholders. Injunction. Con- 
tracts. Before Judge Hammonp. Fulton County. At 
Chambers. August 4, 1884. 


S. J. Landes and his wife, Mrs. L. W. Landes, filed their 
bill on behalf of themselves and of all other persons wh». 
might come in and be made parties, against the Globe 
Planter Manufacturing Company and William S, Thom- 
son, aileging, in brief, as follows: The Globe Planter 
Manufacturing Company was chartered by the superior 
court of Fulton county, on June 24, 1882, and organized 
on August 26, with a capital stock of $50,000.00, divided 
into shares of $100.00 each, with the privilege of increas- 
ing the capital to $100,000.00, and adopted certain by-laws, 
among which were the following: 


Article II. Section 3. ‘‘The board of directors shall have power to 
elect the officers of the company, fill vacancies in the board and, in 
the absence of the president or his inability to act, may appoint a 
president pro tempore, upon whom shall devolve all the duties of the 
president. They shall have general control and management of the 
property and directions of the affairs of the company, subject only to 
the special instructions of the stockholders by vote at a regular meet- 
PE a 

Article VI. Section 1. ‘‘The company shall not be responsible for 
or on account of any contract or agreement whatever, unless the same 
has been entered into by the president or other authorized agent, in 
accordance with the by-laws and direction of the board of directors.”’ 

Article VIII. Section 1. ‘‘The foregoing by-laws may be altered, 
amended or repealed at any regular meeting of the board of directors, 
or a meeting called for that purpose.’’ 


On August 26, 1883, the by-laws were amended so as to 
authorize the election of a vice-president, and William S. 
Thomson, who had theretofore been the treasurer, was 
elected vice-president, and shortly thereafter began to dis- 
charge the duties of the president, in the absence of that 
officer, and also continued to discharge the duties of treas- 
urer up to January 1, 1884. On August 26, 1883, the 
capital stock was increased to $80,000.00. At the date of 

v 73-13 
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organization, Thomson owned only nine shares, but in June, 
1884, he had become the owner of three hundred and fifty- 
three shares, and two of his relations owned twenty-four 
shares. Before and during the administration of Thomson 
as vice-president and acting president, the company be- 
came largely indebted and financially embarrassed; and 
on 1884, he executed, in the name of the company, 
notes to the amount of $17,500.00, which he endorsed in- 
dividually, and negotiated at the Gate City National Bank; 
and this indebtedness, or a part of it, is still due and un- 
paid. While acting as vice-president and treasurer, Thom- 
son purposely so conducted and mismanaged the affairs of 
the company as to deplete its business, destroy its credit 
and wreck its fortune, so that its stock should be considered 
worthless, and so that he should get possession of the en- 
tire property and assets. With this end in view, he caused 
a meeting to be called for June 17,1884. Of the eight 
hundred shares authorized to be issued, about seven hun- 


dred and eighty-five had been issued, and five hundred and 
twenty-five were represented at the meetiag, three hun- 
dred and seventy-three of which were voted by Thomson. 
At that meeting the following motion was made and car- 
ried : 


‘*Whereas, we have, in convention assembled, carefully investigated 
the condition and prospects of this company, and heard various plans 
for relief; and whereas, negotiations have been opened with Thomas 
_ Mickle & Company, of Louisville, Kentucky, for the manufacture of 
the planter on royalty; and whereas, such negotiations and terms 
already proposed by said Mickle & Company are satisfactory to us as 
stockholders : 

*‘Therefore resolved, that the whole matter be referred to the board 
of directors, with full power to make such contracts and such disposi. 
tion of the property of the company as will, in their judgment, secure 
the interests of the company.”’ 


The board of directors did nothing under the authority 
vested in them by this resolution; but on July 7, 1884, a 
meeting of the directors was held, and the following com- 
munication was presented: 





SEPTEMBER TERM, 1884. 179 


Landes et al. vs. Globe Planter Manufacturing Company ect al. 


“To the Board of Directors of the Globe Planter Manufacturing Co.: 
GENTLEMEN :—It seems to be impossible to make any arrangement 
by which the indebtedness of the company will be met on the 15th 
inst., when it falls due; and inasmnch as I am the endorser for the 
company to the extent of seventeen thousand dollars of its indebted- 
ness, and wish to protect myself against loss on my said endorsement, 
I make the following propositions: If you will convey, transfer, as- 
sign and set over to me absolutely all the property and effects of the 
company, both real and personal, including notes, accounts and 
patent, I will surrender and cancel two hundred shares of my stock, 
and will assume and pay all the indebtedness of the company, and 
will further agree that, in the event I dispose of the property, I° 
will, after paying all the indebtedness and retaining the real estate 
or the proceeds thereof, divide the excess pro rata amongst the stock- 
holders; or, if I continue the manufacture of the planter, I will pay 
the company, for pro rata distribution amongst the stockholders, one- 
half the net profits arising from the manufacture of the planter, after 
paying off the present indebtedness, as long as I manufacture under 
the patents you have, provided I, at my pleusure, shall have the 
right to do business under the company’s charter. This July 7th, 
1884. Respectfully, W. S. THomson.’’ 


The minutes show that the following occurred in this 
connection: 

‘After making the propositions, Mr. Thomson asked to retire ; also 
N. T. Thomson. After discussing the matter, N. T. Thomson was 
recalled. Mr. Kimball moved that the resolution, authorizing the 
making of a trust deed to the Gate City National Bank, be rescinded, 
to secure the indebtedness of the bank. Passed. 

“Mr. Kirkpatrick moved the acceptance of the proposition by W. 
S. Thomson be accepted ; seconded by Mr. Kimball and passed.”’ 


Under this resolution, three conveyances were made by 
the company to Thomson, covering respectively the real 
estate, the personal property and the patent for the planter, 
the assets being of the value of $85,475.85. Thomson has 
not discharged the indebtedness of the company, and has 
not cancelled or surrendered the two hundred shares of 
stock. 

It was charged that these acts were wlira vires and 
fraudulent. 

Further, S. J. Lander, for his wife, subscribed for forty 
shares of stock, and paid on the purchase price thereof, 
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in cash and services, $2,621.45. He caused to be issued to 
his wife twenty-five shares, which she still has. He con- 
tracted with the company to act as traveling salesman fur 
it at a monthly salary and hisexpenses. It was agreed 
that the salary should go towards paying the unpaid bal- 
ance of his wife’s subscription. He traveled for three and 
one-half months, and the amount for such time ($583 33) 
was credited on the stock account of Mrs. Landes. The 
company first changed, and finally violated, the contract 
with him, thus damaging him to the extent of $2,000.00, 
and but for this, the stock subscription of Mrs. Landes 
ould have been paid off. 

The prayer was for a cancellation of the conveyance to 
‘Thomson ; that an accounting with him be had; for in- 
junction and receiver, and for subpeena. 

The answer of the company admitted its organization, 
as charged, but denied every allegation of fraud or im- 
proper conduct on the part of the defendants, or either of 
them, in express terms, and set up the facts in regard to the 
company and its business, showing that its indebtedness, for 
which Thomson was endorser, was about $17,000.00, and 
alleging that he had not only acted in the utmost good faith, 
‘and had, in no sense, mismanaged the affairs of the com- 
pany, but had ever acted for the interest of the other stock- 
holders to an extent that surprised those familiar with his 
efforts made in sustaining the credit of the company, which 
was kept at a high standard by the efforts and personal risks 
made by him. 

It expressly denied the allegation that no action was 
taken under the resolution passed at the stockholders’ 
meeting of June 17; asserted positively that said resolution 
‘was intended to authorize the board of directors to take 
any action they might deem advisable, and affirms that the 
action taken by the board on the 7th of July was not only 
in accordance with said resolution, but was for the best 
interest of the stockholders. The answer also denied any 
breach of the contract with S. J. Landes on the part of the 
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company, and stated that said Landes voluntarily aban- 
doned the service of the company, and received not only 
full contract pay, but more than his services entitled him 
to; and that all the stock subscriptions had been paid, ex- 
cept that of Mrs. Landes. 

The answer of W. 8. Thomson adopted the answer of 
the company, and denied that he ever did any act, or 
ever had any purpose, looking to getting possession of 
the effects of said corporation, until he had exhausted 
every effort to effect a sale, or make a contract that would 
give relief to the company. It affirmed that, in making 
the proposition accepted by the directors, on said 7th of 
July, he was actuated by a desire to protect himself, as 
endorser, and to do all in his power for the other 
stockholders, and denied, in terms, that he ever, at any 
time, did any act with a view to having the stock consid- 
ered worthless, so that he could get the control and posses- 
sion of the property and assets of the corporation. The 
answer alleged the indebtedness paid off by him at that 
time to. be $3,047.52, and the existing indebtedness, out- 
side of taxes, to be $15,000, and tendered complainants 
his bargain, if the latter would relieve him of it. It denied 
that he controlled or mismanaged the business, or that he 
ever, directly or indirectly, received one dollar’s benefit 
from his connection with the company, but affirmed, on 
the contrary, that he was a heavy loser. The answer also 
showed that the property purchased by him from the com- 
pany would have been exhausted in the payment of the 
indebtedness of the company, handled under legal process, 
it being salable only in the regular course of business. 

The affidavit of John F. Henry, used on the hearing, 
shows that he was a stockholder, owning 243 shares of the 
capital stock of the company ; that he was not present or 
represented at the stockholders’ meeting of June 17, but 
was notified of it, knew and approved of what was done, 
knew and approved of the subsequent action of the board 
of directors, and that the contract with Thomson was for 
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the best interest of the stockholders. The affidavit also 
discloses a full knowledge of Thomson’s connection with 
the company, and declares deponent’s approval of his con- 
duct. 

The affidavit of Z. J. Hill, president of the Gate City 
National Bank, states the bona fides of all Thomson’s trans- 
actions with the bank in connection with the company’s 
affairs, and also that the indebtedness to said bank was a 
legitimate indebtedness of the company, which Thomson 
offered to secure by a transfer of the property conveyed 
to him. 

The chancellor refused the injunction, and complainants 
excepted. 


Spencer & Way; Henry B. Tompkins, for plaintiffs in 
error. 


CANDLER, THumMson & CANDLER; Hopkins & GLENN, for 
defendants. 


Jackson, Chief Justice. 


The defendant corporation being indebted to the Gate 
City National Bank in a large sum of money, after trying 
to pay or secure it in various ways, and failing in all, ac- 
cepted a proposition from Thomson, who was endorser on 
their notes to the bank (which proposition is reported at 
the head of this opinion), to shoulder the debt on the terms 
therein set forth, Whereupon, Thomson took charge of 
the property under the said agreement, and discharged the 
debt by an arrangement with the bank, to look to him 
individually for its payment. 

All the stockholders acquiesced except the complainant, 
who filed her bill to enjoin the consummation of the agree- 
ment, on the ground that the contract is wltrz vires, be- 
cause Thomson was a stockholder and director at the same 
time that he was also endorser of the company’s paper. It 
appears that the complainant had not paid up for her 
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stock, her husband, it is alleged in the bill, being em- 
ployed by the company to work it out, and pay for it in 
that way, and being wrongfully discharged. The husband 
also joins in the bill, and sets up his rights for debts due 
him by reason of this employment and discharge. 

The bill is sworn to by one of the counsel, to the effect 
that what he knows of his own knowledge is true, and 
what he has heard he believes, but he does not swear that 
he knows of his own knowledge a single fact. The chan- 
cellor refused the injunction, and complainants excepted. 

1. The chancellor was right to deny the application for 
the writ of injunction, because the facts alleged in the bill 
were not verified. The counsel does not allege that he 

knew a single fact set out in the bill, of hisown knowledge. 
A mere affidavit of belief is not sufficient. The case of 
Hone & Co. vs. Moody et al.,59 Ga., 721, is directly on 
the point, and rules this case. The answers do not admit 
the excuses for non-payment of her share by the wife, nor 
any indebtedness or wrong to the husband. So that the 
answers do not verify material facts in the bill, and there 
are no depositions by anybody, and the sole verification 
is the belief of counsel. 

2. Complainants in equity must do equity. They must 
come in with clean hands. These complainants, according 
to the sworn answers,are very unclean. They have not 
paid for the stock, and yet are the only people interested 
in the company whocomplain. They must pay up before 
equity will listen to them—much more before it will en- 
join defendants from paying a just debt to an innocent 
third party, and stop the only way possible to pay it, ex- 
cept under the sheriff’s hammer, after expensive litigation 
and costs, perhaps. Therefore, the chancellor was right to 
refuse the writ on this ground. All who had paid up their 
stock were happy that the arrangment was made with 
Thomson; these, the only shareholders who had not paid 
for their shares, alone complain. Code, §3084; 60 Ga., 
222. 
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3. These principles are ample to decide the only question 
before us with the chancellor. He could not grant an in- 
junction on such a verification of the bill, nor could he 
grant it in aid of a party whose default in paying what he 
subscribed to the company, as his share in the venture, 
contributed to make the debt, the provision to pay which 
necessitated the arrangement with Thomson. 

But we think the stockholders empowered the directors 
to make the arrangement with Thomson, or anybody else; 
and as all of them, except this defaulter, are satisfied, it 
would be anything but equity to defeat the wishes of all 
the others to gratify her. The action of the stockholders, 
we think, did not confine the directors to one mode of ar- 
ranging for this debt, but is broad enough to cover that 
‘made with Thomson. That action of the stockholders, and 
the subsequent action of the directors in agreeing to Thom- 
son’s proposition, will appear in the report at the head of 
this opinion. 

See Mor. on Corp, 240; 56 How., 70; 1 Ga., 171-2. 
Judgment affirmed. 


BEARDEN vs. City OF MADISON. 


. Ordinances authorized by the legislature to be passed by a munic- 
ipal corporation have the force of “laws, where they are not viola- 
tive of the constitution of the state or the United States or the laws 
of the land. Such ordinances are mere police regulations of the 
municipal government. 

. A municipal ordinance providing that ‘‘boys and other persons 
unconnected with railroad trains, except passengers and other 
persons in the act of taking passage, are prohibited from getting off 
or on engines or cars at the depot or elsewhere in the city limits,’’ 
was not void for want of uniformity or as being unreasonable. 

(a.) This court will not presume that the municipal authorities will 
give this ordinance an unreasonable construction, so as to prevent 
those having relatives or friends arriving or departing on trains 
from entering thereon to see after their safety or comfort. 

. A general charter power to pass all laws and ordinances that the 
municipal authorities may consider necessary for the preservation 
of the health, peace, prosperity and security of the citizens of said 
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city, not inconsistent with the constitution and laws of this state, 
would authorize the passage of such an ordinance as that stated 
above. 


December 2, 1884 


Municipal Corporations. Railroads. . Constitutional 
Law. Presumptions. Powers. Charters. Before Judge 
Lawson. Morgan County. At Chambers. December 
22, 1883. 


Reported in the decision. 


McHenry & McHenry; F. OC. Foster; W. R. Mus- 
TIN; H. W. Batpwiy; J. H. Horuanp, for plaintiff in error. 


CALVIN GEorRGE, by brief, for defendant. 


BLANDFORD, Justice. 


The plaintiff was charged with having violated city ordi- 


nance 103, which ordinance provides that ‘ boys and other 
persons unconnected with railroad trains, except passen- 
gers and other persons in the act of taking passage, are 
prohibited from getting off or on engines or cars at the 
depot or elsewhere in the city limits,” and provides a pen- 
alty. The plaintiff in error admitted having violated this 
ordinance; he was fined, and petitioned for a writ of cer- 
tiorari, Which was refused by the judge of the superior 
court, and this is arraigned as error. 

(1.) It is insisted that this ordinance is violative of para- 
graph 3, section 1, constitution of this state: “ No person 
shall be deprived of life, liberty or property, except by 
due process of law.” 

(2.) That the same is not uniform, and is unreasonable, 
and therefore void. 

(3.) Because the charter does not authorize the ordi- 
nance. 

1. Ordinances authorized by the legislature to be enacted 
by a municipal corporation have the force of laws, where 
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the same are not violative of the constitution of the state 
or the United States and the laws of the land, such ordi- 
nances are mere police regulations for the welfare and 
proper regulation of the municipal government. Perdue 
vs. Ellis, 18 Ga., 586; 12 Minn.; 41; 2 Yates (Pa.), 493; 
1 Dillon Munic. Cor., §308, (245), and numerous cases 
cited. 

2. The next question is as to the uniformity and reason- 
ableness of the ordinance. We fail to see any wantof uni- 
formity in the ordinance, or that the same is unreasonable. 
It strikes us that the ordinance is not only reasonable, but 
quite proper; it is in favor of life and limb, and is also made 
for the convenience of those operating the cars and engines 
also for passengers. We will not presume that the city 
authorities will give this ordinance an unreasonable con 
struction, so as to prevent those having relatives or friends 
arriving or departing on the trains from entering thereon 
to see after their safety or comfort. When such a case 
arises, then we presume the authorities will so construe 
this ordinance as not to apply to such persons. 

3. This ordinance is not inconsistent with, or beyond the 
powers granted to the city by its charter. 

Acts of 1866, p. 284, acts of 1830, p. 212, provide that 
the mayor and council shall have the power to pass all 
laws and ordinances that they may consider necessary for 
the preservation of the health, peace, prosperity, comfort 
and security of the citizens of said city, not inconsistent 
with the constitution and laws of this state. This isa 
broad grant of power, and fully includes the power to pass 
the ordinance complained of. 

Judgment affirmed. 
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Beatty et al. vs. BENTON, executrix. 


1. A deed, made in 1854, conveying a lotin the city of Augusta toa 
white person for the use of certain free persons of color, was void. 

2. Where a free person of color, in possession of such a lot in 1854, 
baving erected two houses upon it, left one moiety in possession 
of his wife and one in possession of his daughter, and the state 
never escheated the property until after the emancipation of slaves 
and the placing of free persons of color upon the same footing as 
white people, in regard to real property, this possession is good 
against the claim of all others; and a verdict, and decree giving to 
each one her share was right. 

8. The decree is the more equitable because the complainant paid 
one-half of the purchase money. Cases of this sort, under the 
anomalous condition of such property remaining in the possession 
of persons who could not formerly hold title thereto, should be 
adjudicated under broad views of natural equity. 

(a.) There is nothing in the minor points made to change the result. 


January 6, 1885. 


Negroes. Title. Trusts and Trustees. Possession. 


Before Judge Pottte: Richmond Superior Court. April 
Term, 1884. 


To the facts stated in the decision it is only necessary 
to add the following: 

This case was brought by Fanny Gardner against Frances 
Beatty etal. The jury found the following verdict : 


‘‘We, the jury, find for the complainant the exclusive right and fee 
simple title to that portion of said property now occupied by her.’’ 


Defendants moved for a new trial, which was refused, 
and they excepted. Pending the case in the Supreme 
Court, complainant died, and her executrix, who was also 
her sole legatee, was made a party in her stead. 


SatemM Dutcuer; Tuos. S. Bean, for plaintiffs in error. 
Foster & Lamar, for defendant. 


Jackson, Chief Justice. 


This is a bill filed by Fanny Gardner against Frances 
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Beatty and children, to settle her title to one-half of a lot 
in Augusta, occupied by her, while Frances occupied the 
other half. The lot was bought by Thomas Gardner, de- 
ceased, in 1854, and one-half the purchase money was 
paid by him, and the other half by complainant, who was 
his wife. Frances, the defendant, was the daughter by a 
former wife of deceased, and married Beatty afterwards. 
Up to that time, the lot was one, only one house being on 
it, then it became crowded, and was divided, and a house 
built for Beatty and wife, who occupied it ever since. All 
the parties were free persons of color before the war. 
When the purchase was made in 1854, a deed was taken 
to the property in the name of Robertson, trustee, a white 
person, to the use of Fanny and Frances for life, and then 
to the next of kin of Thomas Gardner. If that trust deed 
was valid when made, the complainant only had a life 
estate, and having died and left a will since this writ of 
error was brought, she and her testatrix now can take noth- 
ing. So that the verdict and decree being that she shall 
keep the half set apart to her in the division, and so long 
in her possession, is wrong, if that trust deed be operative. 

1. Under the decision of this court,in Swoll et al. vs. 
Oliver et al., 61 Ga., 248, that deed, as the law of Georgia 
stood in 1854,was void. So in the Planters’ Loan and 
Savings Bank vs. Johnson et al.,70 Ga., 802 (an Augusta 
case), the same point is decided emphatically, based on 
the act of 1818, Cobb’s Digest, p. 993. Therefore the trust 
deed is out of the way. 

2. When the law freed slaves in Georgia and put free 
persons of color, as to real property, on the same footing as 
whites, this lot, as divided, was in possession of these 
two colored women, a moiety with a house on it, erected 
by the husband and father, in possession of each. The 
primary element of title, possession, being thus in each, 
and the state never having escheated the property whilst 
the old law stood, this possession is good against the claim 
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of all others, and the verdict and decree giving each her 
several share is right. 

3. The decree is all the more equitable, because com- 
plainant paid one-half of the purchase money. Cases of 
this sort, under the anomalous condition of such property 
remaining in the possession of a class of persons who could 
not formerly hold title thereto, should be adjudicated under 
broad views of natural equity. 

There is nothing in the minor points made by the able 
and indefatigable counsel for plaintiffs in error which can 
unsettle the result which the above principles necessitate, 
we think, as the law of this case. . 

Judgment affirmed. 


CARTWRIGHT vs. BESSMAN, agent. 


Although, on an application for an exemption of personalty made by 
the wife, the petition may not allege that the property was her 
husband’s, yet, if in the affidavit of the value of the property and 
the list of creditors, she does not so affirm, it is sufficient, and the 
record of the homestead is admissible in evidence. 


December 19, 1884. ; il 


Homestead. Exemption. Husband and Wife. Evi- 
dence. Before Judge Lawson. Greene Superior Court. 
March Term, 1884. 


A county court fi. fa. in favor of Bessman, agent, against 
W.C. Cartwright was levied on an iron safe, and the wife of 
the latter, Mrs. Martha T. Cartwright, claimed it as having 
been set apart as an exemption. The case was carried to the 
superior court by appeal, and submitted to the presiding 
judge without a jury. Theonly question made was, whether 
the exemption granted was void, because the petition did 
not state to whom the property sought to be exempted 
belonged, the application being made by a married womar 
This was admitted, but it was claimed that the defect was 
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cured by the following affidavit, which was attached to the 
petition and recorded with it: 


‘*Personally came Mrs. Martha T. Cartwright, and on oath says 
the foregoing application is a true and correct valuation of all the 
property of her husband, W. C. Cartwright, and also a true list of 
creditors, and all of said creditors have been served with notice of 
her application.”’ 


The court adjudged the property subject; claimant 
moved for a new trial, which was refused, and she excepted, 


James. B. Park, for plaintiff in error. 
W. H. Brancu, by brief, for defendant. 


Jackson, Chief Justice. 


The single question made by this record is, whether an 
exemption of personalty on the application of the wife is 
bad, and should be ruled out in a claim case as invalid and 


void, where the record shows that she did not in her petition 
set out that the property was her husband’s, yet in the affida- 
vit of the value of the property and list of creditors she does 
so affirm, and where that affidavit is part of the record 
of the homestead and exemption in evidence. In 61 Ga., 
105, a homestead and exemption was held invalid where 
the proceedings did not show that fact. 

This affidavit is part of the proceedings, and does show 
the ownership of the property and the creditors of the 
husband. So is 65 @Ga., 347. We think that the exemp- 
tion is good, inasmuch as the record shows the ownership 
of the husband, and such is the spirit and reasoning in 
those cases. 

Judgment reversed. 
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JorDAN et al. vs. GAULDEN, next friend, 


. Where an application for injunction was heard upon the bill, an- 
swer and exhibts attached to each of them, without other proof, 
they were a part of the record in the case, and there was no neces- 
sity to copy them in the bill of exceptions. 

(a.) Where there are several defendants to a bill in equity, and from | 
a judgment granting an injunction one of the defendants desires 
to except, it is not necessary for him to bring up his co-defendants 
in the bill and to serve them with the bill of exceptions and writ 
of error. 

. Thegrant or refusal of an injunction is largely in the discretion of 
the judge, and unless he has abused that discretion, this court will 
not interfere. 

(a.) Had the defendants in the bill relied solely on the demurrer 
filed thereto, there might perhaps have been no ground left to the 
chancellor for the exercise of his discretion, but when they went 
further and filed an answer in aid of the demurrer, and that an- 
swer was not full as to all the matters set forth in the bill, this 
court cannot say that there was not something, in view of the pe- 
culiar facts of the case, that might not be seized upon to arrest the 
sale until the complainant’s rights could be looked into 

(b.! The complainant’s rights, if any she has, do not depend upon 
the sufficiency of the evidences of her title, but upon an effort to 
trace her funds into the property in controversy, and the amount 
invested, and the specific property in which it is thus invested, is 
left in doubt, which may be cleared up upon a full hearing, 

(c.) The frame of this bill is imperfect, and some necessary allega- 
tions are either wholly wanting, or are deficient in fullness or in 
certainty, but these defects may be cured by amendment. 

(d.) It is not apparent that the objection of multifariousness or mis- 
joinder of parties and causes of action is well founded. 

(e.) The defence, if not entirely, is largely technical, which is a cir- 
cumstance not to be overlooked in requiring an investigation of the 
dealings between these parties, so far as they affect complainant’s 
rights. 

(f.) This court has not treated the bill and its exhibits as evidence, as 
they certainly are not, any further than they are made effectual for 
that purpose by what the answer discloses or by what it fails to 
disclose. 

(g-) The verification of a bill by a next friend, who swears to noth- 
ing of his own knowledge going toshow the rights of the complain- 
ant, except the use of certain land in which she claims an interest 
for the purpose of making turpentine, and consequent injury 
thereto, would not be sufficient, without more, to authorize the 
grant of an injunction. 
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(h.) It was discretionary with the judge to impose terms as to the 
grant of this injunction. He has not seen proper to do so, and this 
court has no power to compel him to exercise it ; if it had, it would 
not control his discretion in this case. 

(i. ) Any modification of the injunction that may be deemed proper 
can, and doubtless will, be made, upon application to the chancel- 
lor. No such question was passed upon by the judge when the 
case was before him, and it is still in his power to order it, if he 
shall think it right to do so. 


December 19, 1884. 


Mamie L. Gaulden, a minor, by her ncxt friend, D. L 
Gaulden, filed her bill against R. Jordan and J. W. Holli- 
day, composing the firm of Jordan & Company, her 
mother, Mrs. Laura G. G. Winn, and the sheriff of Liberty 
county, alleging, 1n brief, as follows: 

Complainant is a minor, aged 14, a daughterof Wm. B. 
Gaulden, who died in Liberty county in the year 1873 
leaving, as his only heirs, his widow (who afterwards mar 
ried Theo. N. Winn, a resident of Brooks county) and 
complainant; the estate of Gaulden was large, but in- 
solvent, and in January, 1873, a year’s support of $1,250 
each was duly set apart to the widow and child, a copy of 
said proceedings being set out in exhibit “ A.” attached to 
bill ; that no part of said year’s support has ever been paid 
to complainant, but that her mother received the part be- 
longing to complainant ($1,250), and invested of it $45 in 
the Coney flat tract of land, $20 in five building lots in 
the town of Hinesville, $55 in 600 acres of the Rice Hope 
tract, lying east of the Atlantic and Gulf Railroad, and $6 
in the tract of land lying west of Horse Creek, containing 
390 acres, purchasing the above described lands on the 
6th of July, 1864, at the sale ef the administrator of said 
estate, and taking deeds from the administrator to herself 
and complainant jointly; said lands lying in Liberty county, 
and more fully described in the exhibits “B,1, 2,% and 4.” 
On August 20th, 1877, Mrs. Winn, complainant’s mother, 
invested $825 of the year’s support belonging to complain- 
ant in the balance of the Mill Haven and Rice Hope 
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tracts of land, containing 4,263 acres, which were conveyed 
to her on the 20th of August, 1877, by the sheriff of Liberty 
county, the said tracts of land being in Liberty county, 
and more particularly described in exhibit “C.” By mis- 
take or inadvertence in the draftsman of said sheriff's deed 
to the Mill Haven and Rice Hope tracts, the name of com- 
plainant was omitted or left out of the deed. Mrs. Winn 
is now due her the balance of said year’s support, amount- 
ing to $299, besides interest. The administrator of said 
estate filed a bill to marshal the assets, and, in that case, 
Mrs. Winn obtained a decree that all of the property of 
the estate be sold; that out of the proceeds, the expenses of 
administration and the year’s support before mentioned 
be first paid, and afterwards, the decree obtained by Mrs, 
Winn. At the November, 1883, term of Liberty superior 
court, Jordan & Co. foreclosed a mortgage against Mrs. 
Winn, not only upon the above described land of Mrs. 
Winn, but also upon the above described lands of com- 
plainant, for the sum of $550 and costs, and that a fi. fa, 
has issued, which har een levied upon all the lands above 
described of Mrs. Winn and complainant, except 300 acres 
of the Mill Haven tract, by the sheriff of Liberty county 

who is about to sell the property, having already made 
advertisement. The lands have been “turpentined” and are 
of very little value at the present time, the greater por- 
tion being low palmetto flats, and unfit for cultivation; 
and, if the lands are sold, they will not bring enough 
to pay the claims of Jordan & Co. and complainant, and 
that the claim of complainant ought tobe paid before that 
of Jordan & Company. There is no other property of Mrs. 
Winn, out of which complainant’s debt can be made, and 
the sale would put her claim in great jeopardy. Jordan & 
Co. have boxed the four tracts of land, amounting to 1,492 
acres, set forth in exhibit “B, 1, 2, 3 and 4,” and worked 
them for turpentine for two years ; have received and sold 
the turpentine therefrom, of the value of $2,000, or other 
large sum, and have “girded” and injured the lands of 

v 73-14 
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complainant in the sum of $2,000.00, or other large 
sum. She has never received anything therefor, and 
being a minor, could not consent to the use of her lands 
or its damage, and Jordan & Co. are justly indebted to her 
$2,000, or other large sum, for the turpentine and damages. 
Jordan & Oo. have damaged her one-half interest in the 
Mill Haven and Rice Hope tracts, containing 4,263 acres, 
and more fully described in exhibit “C,” in the sum of 
-$10,000, by taking the turpentine, boxing the trees and 
exposing the timber to fire ; and that for this they are in- 
-debted to her in the sum of $10,000, or other large sum. 
‘The mortgage fi. fa. of Jordan & Co. is not a valid claim 
upon the property of Mrs. Winn; the debt was a loan 
by Jordan & Co. to her husband, who prevailed upon, and 
persuaded and coerced Mrs. Winn into giving the mortgage 
upon her lands and her daughter’s, described in exhibits 
“B,1,2,3and 4” and “O,” Jordan & Co., well knowing that 


it was a debt of the husband. The said husband got the 
money and used it for his own purposes, and Jordan & Co, 


charged the loan to the husband on their books; and there- 
fore the debt is not one of Mrs. Winn’s. Jordan & Co. had 
full notice that complainant owned the lands described in 
exhibit “B,1, 2,3 and 4.” The Aultman Taylor Company 
holds a mortgage of $1,000 upon the 300 acres of the Mill 
Haven tract, not covered by the mortgage of R. Jordan & 
Co., and Mrs. Winn is unable to pay the debts aguinst her. 
Complainant has never had a guardian appointed for her, 
and is now without one. The administrator of the estate 
-of Gaulden has never been discharged. Both members of 
the firm of Jordan & Co. reside in the state of South Car- 
olina, The prayer was that Jordan, & Co. be restrained 
from collecting their fi. fa., and be decreed to pay complain- 
ant the damages claimed; that Mrs. Winn be enjoined 
from disposing of said land, and that she be decreed to pay 
complainant the balance due her of the year’s support, 
and also the amount claimed by Jordan & Co., instead of 
paying it to them; or that the land be sold, and that com- 
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plainant be first paid from the sale her year’s support and 
interest, and that Jordan & Co. be decreed to pay to com- 
plainant the said sum of $550, in case it is collected; and 
that said sum of money, if collected, be held in said court, 
and not allowed to go out of the state; that said sheriff's 
deed, of which exhibit “C” is a copy, be corrected so as to 
insert complainant’s name, and thus speak the truth; or. 
that Mrs. Winn be decreed to make her a title to an undi- 
vided one-half interest in the Mill Haven and Rice Hope 
tracts. General relief was prayed for. 

Discovery was waived as to all of the defendants, except 
Mrs. Winn, and the prayer was that she make full answer. 

There was also a prayer to enjoin the sheriff from selling, 
until the right of complainant could be ascertained and de- 
creed; to perpetually enjoin him from selling any of the 
lands of complainant under the said mortgage fi. fa., and 
from paying over the money collected ; or that may be col- 
lected, under the fi. fa. to Jordan & Co., or their attorneys, 
and that he hold the same subject to the order of the 
court. 

Then follows the usual prayer for subpoena against Mrs. 
Winn, Jordan & Company, and the sheriff of Liberty 
county. 

Subsequently, and before the hearing under the order 
to show cause, Mrs. Winn’s husband (Theo. N. Winn) was 
made a party defendant. 

The exhibits to the bill were as follows: 

Exhibit “A” consisted of a certified copy of the year’s sup- 
port proceedings, showing that $2,500 were duly set apart 
to the widow and minor child of Wm. B. Gaulden, with 
the order that the administrator pay this amount to Mrs. 
Winn (then Mrs. Gaulden). 

Exhibit “B 1” consisted of acopy of a deed made by E. P. 
Miller, as administrator of the estate of Gaulden, on 6th of 
July, 1874, to Laura G. Gaulden and child, whereby, for a 
consideration of sixty dollars, he conveyed property de- 
scribed as follows: “ All that tract or parcel of land, con- 
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taining five hundred acres, more or less, and known as the 
Coney Flat tract, lying and situate in the 17th district G. 
M., said county of Liberty, and bounded as follows.” (There 
are no boundaries and no further description ; the tenendum 
clause then follows.) There is on this deed a memoran- 
dum, purporting to be a copy of a certificate of record» 
made in Liberty county, October 1, 1874. 

Exhibit “B 2” consisted of a copy ofa deed made by the 
same administrator, on the 6th of July, 1873, to Laura G. 
Gaulden, for self and as next friend of her infant child, 
Mary G. For a consideration of forty dollars, the deed con- 
veys property therein described as follows: “ Five building 
lots, being in the said town of Hinesville, and numbered, 
each lot containing acres, more or less.” 

This is followed by a memorandum of the record made 
October 8rd, 1874. 

Exhibit “B 3” consisted of a copy of a deed made by the 
same administrator, on the 6th day of July, 1874, to Laura 
G. Gaulden and child. For a consideration of $110, prop- 
erty is conveyed, described in the exhibit as follows: “All 
that tract of land lying east of the Atlantic and Gulf Rail. 
road, being a part reserved from the homestead laid off 
from the Rice Hope place, containing 602 acres, more or 
less, and bounded as follows: north and west by lands of G, 
G. W. Walthour, east by lands of P. W. Fleming, and south 
by the Atlantic and Gulf Railroad.” 

There isa memorandum or record made October 20, 1874. 

Exhibit “B 4” consists of a copy of a deed made by the 
same administrator to Laura G. Gaulden and child, on the 
6th of July, 1874, whereby, for a consideration of twelve 
dollars, he conveys property described in this exhibit as 
follows: “ All that tract of land lying west of Horse Creek, 
containing three hundred and ninety acres, more or less, 
and bounded as follows.” (No boundaries and no further 
description.) This purports to have been recorded Octo- 
ber 1, 1874. 

Exhibit “O” consisted of acopy of an execution, issuing 
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out of the superior court of Liberty county, on the 5th day of 
June, 1876, in favor of Laura G. Winn, lately Laura G. Gaul 

den, and against the property of the estate of Wm. B. Gaul- 
den, in the sum of nine thousand dollars principal, with in- 
terest from the 1st day of January, 1859, based on a decree 
rendered May 17,1876. The levy is endorsed on same, and 
also a memorandum of the sheriff setting forth that he had 
sold all of the real property and nearly all of the personal 
property to Mrs. Laura G. Winn. Then follows, as a part 
of the same exhibit, what purports to be an uncertified 
copy of the sheriff’s deed to Mrs. Winn. This recites that 
Mrs. Winn bid in the property at the sale, and for the bid 
of $1,650, he conveys to her property described as follows : 
‘The aforesaid two tracts of land within the said county 
of Liberty, and known respectively as the Mill Haven and 
Rice Hope plantations, containing in the aggregate the 
sum of four thousand two hundred and sixty-three acres.” 
. The endorsement on the fi. fa. states that the Mill Haven 
tract contains 2,455 acres and the Rice Hope tract 1,893, 
and gives the boundaries of each. 

Then follows a record made October 3, 1877. 

Exhibit “D” is a certified copy of the verdict and decree 
in the equity suit, brought by the administrator of the 
estate of Gaulden to marshal assets, wherein Mrs. Winn 
obtained her decree. 

The only affidavit to the bill was by the next friend of 
complainant, and was as follows: 


“Tn person came before the undersigned D. L. Gaulden, next friend 
of Mamie L. Gaulden, complainant in the foregoing bill, who, being 
sworn, says that what is contained in the above bill, so far as relates to 
his own act or deed, is true to his own knowledge. And deponent knows 
of the damages referred to, and as alleged of his own knowledge, and 
that which refers to the act or deed of any other person, he believes 
to be true.”’ 


Jordan & Company alone showed cause against the grant 
of an injunction, and alone filed an answer. They filed a 
demurrer on the following grounds : 
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(1.) Because there is no equity in the said bill as to 
these defendants. 

(2.) Because the complainant shows that she has an 
adequate remedy at law as to these defendants. 

(3.) Because the complainant does not set forth any 
cause of relief as to these defendants. 

(4.) Because the said bill is multifarious. 

(5.) Because there is a misjoinder as to these defendants. 

The bill of exceptions states that they also urged that no 
bond had been given by complainant to answer in dam- 
ages to respondents. 

The answer of Jordan & Company was, in brief, as fol- 
lows: 

They are residents of the state of South Carolina and 
are the plaintiffs in the mortgage fi. fa. mentioned in the 
bill, which has been levied upon the property mortgaged 
to them; they attach a copy of the mortgage to their 
answer, and mark it exhibit “A.” They took the mortgage 
in entire good faith, not doubting that the mortgagor, Mrs. 
Winn, was the absolute and exclusive owner of all the 
property mortgaged, they confiding in the warranty which 
she made in the mortgage and the assurance received by 
them that she was such owner. They expressly and posi- 
tively aver that they had no knowledge or notice of any 
claim or interest of the complainant, the said Mamie G. 
Gaulden, in the property or in any part of it until after 
the filing of the present bill. This claim has surprised 
them, and the mortgage would never have been taken 
with any notice of it, or any reason known or suspected by 
them, for questioning the title and ownership of Mrs. Winn 
as to all of the property. Theamount of thenote secured 
by the said mortgage ($1,475.56) represents the balance 
due to them for advances made to Mrs. Laura G. Winn. 
These advances were made reluctantly and unwillingly, 
but asa matterof accommodation and with the full assur- 
ance that they were being amply secured. They employed 
an attorney at law, resident and practicing in the county 
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of Liberty, to draw the mortgage and see to its being 
proper security ; and they presumed that this duty would be 
properly attended to. They always supposed and under- 
stood that these advances were being made to Mrs. Winn; 
they made them to her and upon the receipt of her hus- 
band as her agent, they believing that she was cognizant 
of these receipts. They say, however, that Mrs. Winn 
pleaded in Liberty superior court that the debt was her 
husband’s, and they obtained judgment for $550.00 of the 
amount claimed, and will therefore lose, in any event, the 
greater part of their money advanced in good faith. They 
deny the interest of complainant in the property mort- 
gaged, or any part thereof, and they call for strict proof as 
to all of these allegations. They deny that, by mistake 
or inadvertence of the draftsman, the name of the com- 
plainant was left out of the deed to the Mill Haven and 
Rice Hope tracts, and say that, in any event, such mistake 
or inadvertence ought not to affect or prejudice them. 

They deny that they have improperly worked the lands 
mentioned by complainant, and that they have inflicted 
any damage upon the trees, except such as was necessarily 
incident to their boxing and working for turpentine pur- 
poses, for which right they have paid Mrs. Winn in full. 
They say that they are not indebted to Mrs. Winn or com- 
plainant for such damage or for any other matter or thing. 
Mrs. Winn, in the suit on the note secured by the mort- 
gage (a suit determined at the November, 1883, term of 
Liberty superior court), in addition to her other pleas, 
pleaded that they had damaged her and the leased prop- 
erty in the sum of several thousand dollars, on account of 
the improper boxing and working of the trees, and at- 
tempted to show such damages, but the effort failed, and 
this claim was disallowed. 

They further answer that they worked for turpentine 
purposes the lands mentioned in the lease to them made 
by Mrs. Laura G. Winn, on the 19th day of March, 1880, 
and the supplement thereto, dated March 22, 1880, and no 
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other lands; that they confined themselves to these lands 
and fully performed their contract with Mrs. Winn; that 
she leased these lands to them for the purposes expressed 
in the lease as her lands, and they have never supposed 
that the complainant was interested in any way therein, 
and they now deny such interest and insist upon strict 
proof. They attach to their answer a copy of the lease 
and the supplement thereto as exhibit “B.” 

They say that they are not informed as to the matter 
mentioned in the bill concerning the estate of William B. 
Gaulden, the year’s support and the indebtedness on the 
part of Mrs. Winn to complainant; that they have noth- 
ing to do with these matters, and have never been con- 
nected therewith in any way. 

The exhibits to the answer were as follows: 

Exhibit “A” consisted of the copy referred to by de- 
fendants as a copy of their mortgage. It was executed in 
Liberty county by Mrs. Winn to them, on the 18th of March, 
1881, and to secure a note in the sum of $1,475, due on the 
1st of January, 1882, with interest from maturity at the 
rate of 10 per cent per annum; the mortgage contained a 
general warranty of title, and described the mortgaged prop- 
erty as follows: “One tract, known as the Mill Haven tract, 
comprised of originally several other tracts lying situate 
and being in said county and state, and containing in the 
aggregate, as consolidated by asurvey of William Hughes, 
Jr.,made January 24th, 1873, twenty-four hundred and 
fifty-five acres, more or less, and bounded as is set forth in 
a plot made by the said William Hughes, Jr., January 24, 
1873; one other tract, known as the Rice Hope tract, situate 
and being in said county and state, composed of originally 
several other tracts, and containing in the aggregate, as 
consolidated by a re-survey of William Hughes, Jr., made 
April 30, 1853, twenty-one hundred and ninety one and 
two-tenths acres, more or less, and bounded as is set forth 
in a plot made by said William Hughes, Jr., April 30, 1853 ; 
said re-surveys and plots having been made for Col. Wil- 
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liam B. Gaulden, late of said county and state, deceased ; 
one other tract, known asthe Coney Flat, situate and being 
in said county and state, and containing five hundred acres, 
more or less, and joining lands of John M. Dorsey; and 
the Daniels tract, on which Daniels’ tract is located a steam 
saw-mill, together with four lots situate, lying and being in 
the village of Hinesville, and said county and state.” 

On the face of this mortgage is the following, signed by 
R. Jordan & Co.: 

‘This mortgage is extended to April, 1882, and the house and three 
hundred acres of land, including all the buildings and mill, are exempt 
from the operation of this mortgage.’ 

Exhibit “B” consisted of a copy of the lease, signed 
by Mrs. Winn and Jordan & Co., on the 9th of March, 
1880, in which Mrs. Winn leases to them for two years, 
for turpentine purposes, the Rice Hope, Mill Haven, Coney 
Flat and Gearaidian tracts, containing in the aggregate six 


thousand acres, more or less. The lease contains a cove- 
nant in the following language: 


‘“* And the said Mrs. Laura Glenn Winn, for herself, her heirs, ex- 
ecutors and assigns, doth covenant, promise, grant and agree to and 
with the said Messrs. Halliday and Jordan, their heirs, executors 
and assigns, paying the yearly rental and performing the covenants 
aforesaid, shall and lawfully may, peaceably and quietly have, hold, 
use, occupy and possess and enjoy the said demised premises for the 
use above mentioned during the term aforesaid without the lawful 
let, suit, trouble, eviction, molestation or interruption of the said 
Mrs. Laura Glenn Winn, her heirs or assigns, or any person or per- 
sons whatsoever.”’ 


The supplement to the lease is not material. 

Both defendants swore positively to the foregoing an- 
swer. 

The injunction was granted, and Jordan & Company 
excepted. 

In the Supreme Court, a motion to dismiss the writ of 
error was made, because the bill of exceptions did not 
contain copies of the bill, answer and exhibits to both, 
which were in evidence before the chancellor ; and because 
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Mrs. Winn, Mr. Winn and the sheriff (who were co-defend- 
ants of Jordan & Company) were not brought up as par- 
ties or served with the bill of exceptions. 


Denmark & Apams, by J. H. Lumpkin; E. P. S. Den- 
MARK, for plaintiffs in error. 


D. L. Gautprn, by Harrison & Pesptes, for defendant. 


HAL, Justice. 


1. There is nothing in the motion to dismiss this writ of 
error. The application for the injunction seems to have 
been heard upon the bill, answer and the exhibits attached 
to each of them. No other proofs were offered or consid- 
ered, except such as these pleadings afforded ; they are a 
part of the record in the case, and there was no necessity 
to copy them in the bill of exceptions. 10 Ga.,1 (3); 62 
dd., 617 (1); 41 Jd., 293. 

It was not necessary for the plaintiffs in error to bring up 
their co-defendants in the bill, and to serve them with the 
bill of exceptions and writof error. 63 Ga.,463; Zb., 496. 

2. In this case, as in all others, the granting or refusal of 
the injunction prayed was largely in the discretion of the 
judge, and, unless he has abused that discretion, we can- 
not interfere withitsexercise. Had the defendants in the 
bill relied solely on the demurrer filed thereto, there 
might, perhaps, have been no ground left to the chancel- 
lor for the exercise of his discretion, but when they went 
further, and filed an answer in aid of the demurrer, and 
that answer was not full as to all the matters set forth in 
the bill, we cannot say that there was not something, in 
view of the peculiar facts of this case, that might not be 
seized upon to arrest this sale until the complainant’s rights 
could be looked into. She is a minor without a guardian; 
her mother, whois a co-defendant with the plaintiffs in error, 
seems to have dealt with them in such a manner as to in- 
volve in their dealings the entire patrimony of this child. 
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It is not certain that these plaintiffs in error did not have 
such knowledge of the facts, as to put them upon inquiry, 
and tocharge them with notice of the complainant’s rights; 
indeed, from the face of the title deeds exhibited to her 
bill, however defective in form and substance they may 
have been, of which the defendants evidently had knowl- 
edge, there was enough to excite them to investigation, 
which, had it been properly and fairly pursued, would 
probably have revealed her whole interest, if any she had, 
in the property in question. The complainant’s rights, if 
any she has, do not depend upon the sufficiency of the evi- 
dence of title. She had no part in their execution, and is 
not responsible for their insufficiency; from her tender 
years, she was incapable of protecting her rights, even if 
she had been consulted, and she does not appear to have 
been consulted in the matter. She is endeavoring to trace 
her funds into the property in controversy. The amount 
invested, and the specific property in which it was thus 
invested, is left in doubt; and this doubt, upon a full hear- 
ing, may be cleared up. Her mother, who is made a de- 
fendant in this bill, and who, it is alleged, made these in- 
vestments, has not answered it, as she was required to do. 
The bill seems to have been hastily gotten up by a pro- 
chein amy, who had no personal knowledge of the facts in- 
volved, and who had to rely on such only as were revealed 
by others, and were brought to light by what seems to have 
been an insufficient scrutiny into the matter. 

It is undoubtedly true that the frame of this bill is im- 
perfect, and that some necessary allegations are either 
wholly wanting, or are deficient in fullness and certainty ; 
but these are defects that may be amended. 

It is not apparent that the objection of multifariousness, 
or rather, the misjoinder of parties and causes of action, is 
well founded. Whether it exists or not will depend 
largely upon disclosures to be made, as to the extent to 
which the mortgaged property is chargeable with com- 
plainant’s demand, and the knowledge which may be 
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brought home to the plaintiifs in error as to the improper 
division of her funds, and their subsequent participation 
in rendering this division effectual in defeating her rights. 
They are non-residents, and the mother, with whom they 
co-operated in this matter, is utterly insolvent, perhaps 
made so, in some measure, by their dealings with her. 

Their defence, to say the least, if not entirely, is 
largely technical, which is a circumstance not to be over- 
looked, in requiring an investigation of the dealings be- 
tween these parties, so far as they effect complainant’s 
rights. 

We have not treated the bill and its exhibits as evi- 
dence, as they certainly are not, any further than they 
are made effectual for that purpose by what the answer 
discloses, or by what it fails to disclose. Nor do we think its 
verification sufficient, without more, to authorize the grant 
of the injunction. 

It was discretionary with the judge to impose terms as 
to the grant of this injunction. He has not seen proper 
to do so, and we have no power to compel him to exercise 
it; and even if we had, we should not, in this instance, 
feel disposed to exert that power. The land is here, and 
cannot be disposed of pending the litigation. The com- 
plainant is an infant in indigent circumstances, and to 
require of her a bond of indemnity might be simply to 
deny her a hearing. 

Under all the circumstances, we are of opinion that it is 
due to justice that this case be fully and fairly investigated. 
Any modification of the injunction that may be deemed 
proper can, and will doubtless, be made, upon application 
to the chancellor. No such question was passed upon by 
the judge, when the case was before him, and it is still in 
his power to order it, if he shall think it right to do so. 

Judgment affirmed. 
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1. The object of §4504 of the Code was to give the officers named 
therein a hearing before the grand jury, if they so desired, before 
they could be arraigned for trial before a traverse jury for mal- 
practice in office. If there was a prosecutor, the intention was to 
give him and the officer an opportunity to be heard before the grand 
jury ; if no prosecutor, then to give the officer an opportunity to be 
heard before investigation and accusation against him at the in- 
stance of any member of the grand jury. It was not the intention 
to limit the power of the grand jury to cases in which there should 
be a prosecutor. 

(a.) It would be the duty of a grand juror to bring to the attention of 
his fellows any matter which should come to his knowledge or 
which might be given in charge. 

(b.) By §4632 of the Code, the legislature meant.to obliterate the dis- 
tinction between presentments and indictments, and to make the 
first as good as the last as to arraignment and trial for violations 
of criminal laws. Therefore, where before a presentment for mal- 
practice ‘‘was sent before or acted on by the grand jury’’ the 
officer was served personally with a copy thereof (called in the 
solicitor general’s entry of service, ‘‘this indictment),’’ and with 
a list of witnesses, the presentment was not demurrable on the 
ground that the defendant could only be held to answer to an in- 
dictment preferred by a prosecutor and found true by a grand jury. 

.) Case in 54 Ga., 653, overruled, in so far 4s it conflicts with this 
decision. 
September 9, 1884. 


Criminal Law. Malpractice. Indictment. Present- 
ment. Jury and Jurors. Be‘ore Judge Estes. Haber- 
sham Superior Court. March Term, 1884. 


To the report contained in the decision it is only neces- 
sary to add that the grand jury presented Groves, th2 
ordinary, for malpractice in office. The presentment con- 
tained several counts, which charged the defendant re:pec- 
tively with failing to make his returns to the grand jury, 
with failing to bring the county taxes collected to a settle- 
ment, with issuing orders, knowing that the county did 
not owe the payee, and wiih passing and carrying into 
effect an order that the jury certificates, orders, old tax fi. 
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fas. and accounts which had collected in the ordinary’s 
office should be burned, in order to make room for others. 
On the back of this presentment was endorsed a list of the 
witnesses and an entry signed by the solicitor general that 
he had served the defendant “ personally with a copy of 
this indictment and a list of witnesses before the same was 
sent before or acted upon by the grand jury.” This was 
demurred to, on the ground that the defendant could not 
be tried for malpractice on a presentment, but only on an 
indictment preferred by a prosecutor and found by the 
grand jury. 

The demurrer was overruled, and defendant excepted. 














Barrow & Toomas; Crane & Jones; C. H. Surton; 
S. M. Surra; H. S. West, for plaintiff in error. 







Wm. S. Erwin, solicitor general, by Duntap & THomp- 
son; Ciaup Estes, for the state. 






Jackson, Chief Justice. 






By special presentment of the grand jury, the plaintiff 
in error was charged with the offense of malpractice in 
office, in several counts therein specified. It was entered 
on the presentment by the solicitor general that the de- 
fendant was “ served personally with a copy of this indict- 
ment and list of witnesses before the same was sent before 
or acted on by the grand jury.” 

The defendant to this accusation demurred to the same, 
on the ground “that he cannot be held to answer said 
charge upon a presentment of a grand jury, but can be 
held liable to answer said charge only on an indictment 
preferred by a prosecutor, and found true by a grand jury.” 
The court below overruled this demurrer, and this is the 
judgment assigned for error. 

By the 4632d section of the Code, it is enacted that “ all 
special presentments by the grand juries of this state, 
charging the defendants with violations of the penal laws, 
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shall be treated as indictments, and it shall not be neces- 
sary for the clerk to enter such presentments in full upon 
the minutes, but only the statement of the case and find- 
ing of the grand jury, as in cases of indictments; nor shall 
it be necessary for the solicitor general to frame bills of 
indictment on such presentments, but he may arraign de- 
fendants upon such presentments, and put them upon trial 
in like manner as if the same were bills of indictment.” 

By the 4504th section of the Code, it is enacted that “any 
ordinary, or member of any board of commissioners, or 
county judge, or justice of the peace, who shall be charged 
with malpractice in office,etc., . . . may be indicted, 
which indictment shall specially set forth the merits of the 
complaint, and a copy thereof be served on the defendant 
before the same is laid before the grand jury; and the 
prosecutor and the justice, and their witnesses, shall have 
the right of appearing and being heard before the grand 
jury, which indictment, if found true by the grand jury, 
shall, as in other cases, be tried by petit jury; and if the 
defendant be convicted, he shall be punished, etc.” 

This defendant was proceeded against precisely as re- 
quired by the above 4504th section, and given every right 
which this section confers upon him necessary to a fair 
and impartial hearing before the grand jury. Before the 
presentment, or indictment, as it was called by the solici 
tor general in his entry thereon, was laid before or acted on 
by the grand jury, a copy of it, with the list of witnesses, 
was furnished to him, and he had the opportunity of going 
before that body with his own witnesses, and confronting 
with them the state’s witnesses, a list of whom was fur- 
nished him. It is true there was no prosecutor, and he 
had the advantage of not being met there by one who was 
inimical to him, and who would seek to have the bill found 
true, being interested to establish his charge; but he went 
before a body of men sworn not to present him for malice 
or wrongfully in any way, but truly and as the facts nar- 
rated by his witnesses, as well as the state’s, should make 
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the truth appear. Was he prejudiced thereby? It is not 
easy to see how. The presentment was not only not acted 
on by the grand jury, but not laid before them, until he 
was notified by a copy served on him, with a list of the wit- 
nesses to be sworn against him, and with every opportuni- 
ty to cross examine them and swear his own witnesses. 

Can it be possible that a grand juror, sworn under section 
3915 of the Code, ‘diligently to inquire and true present- 
ments make of all such matters and things as shall be given 
you in charge, or shall come to your knowledge,” cannot 
tell his fellow-jurors what has come to his knowledge 
touching malpractice in office, that they, with him, may 
look into it, without being a prosecutor or getting some- 
body else to act as such? If, after he is sworn, it comes 
to his knowledge, how can he avoid divulging it to his 
fellows? If, before he is sworn, he learned it, and the 
judge charges him his duty under section 3917, “to make 
presentments of any violations of the laws which he may 
know to have been committed at any previous time and 
which are not barred by the statute of limitations.” how 
can he keep his eath to obey the charge of the court, and 
not tell his fellows what he knows? If, as charged in some 
of the counts of this presentment, treated legally by the so- 
licitor general as an indictment under section 4632 of the 
Code, which declares that he “may arraign defendants upon 
such presentments, and put them upon trial, in like man- 
ner as if the same were bills of indictment,” the mal- 
practice consisted of failure to make such reports of public 
funds and acts respecting them as it was his duty to make 
to the grand jury, are all their mouths to be shut until 
they can procure a prosecutor, or one of them becomes 
such ? 

To state these questions is to show the absurdity of an 
affirmative answer to any of them. 

The general assembly meant, in section 4504, to give the 
officers named therein a hearing before the grand jury, if 
they desired it, before they could be arraigned for trial 
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before the traverse jury. If there should be a prosecutor, 
they meant to give him and the officer a fair field before 
the grand jury; if no prosecutor, they meant to give him 
a fair opportunity of being heard before the grand jury, 
before, at the instance of any member, they investigated 
and concluded an accusation against him. They could 
not have meant to narrow the powers of the grand inquest 
of the state in respect to such crimes as malpractice in 
office, and to enable the guilty to escape because no one 
man dared or cared to become prosecutor where the pub- 
lic only were concerned. 

The general assembly meant by section 4632 of the 
Code to obliterate the distinction between presentments 
and indictments; to make’the first as good as the last for © 
arraignment and trial of all violators of penal laws, when 
they declared therein that “all” (without any exception), 
“all presentments by the grand juries of this state, charg- 
ing defendants with violations of the penal laws shall be 
treated as indictments,” and clerks and solicitors general 
should treat both alike in arraignments and trials, 

That section embodies the act of 1873, long subsequent 
to the passage of §4504, which is in Cobb’s Digest and is 
as old, it is believed, as the penal Code of 1833. 

In so far as the case of Hawkins vs. the State, reported 
in 54th Ga., 653, ruled by a majority of this court, mili- 
tates against the views hereinbefore expressed, it is over- 
ruled. 

Judgment affirmed. 


GLoveER et al. vs. Stamps et al. 


1. In an action of ejectment, the plaintiffs claimed under a chain of 
title terminating in a trust deed, which provided that the trustee 
should hold the property for the sole and separate use of the plain- 
tiffs for and during their natural lives, and after their deaths, to 
such children as they might leave, share and share alike, and, in 
case they died leaving no such children living, then over to certain 


v 73-15 
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designated persons. When the deed was made, the plaintiffs were 
minors, but before the suit was brought, they had attained their 
majority. The trustee had died, and no successor had been ap- 
pointed. The plaintiffs had never been in possession : 

Held, that the grant of a non-suit was error. The trust as to these life 
tenants was executed, and they were entitled to possession. 

(a.) Acestui que trust, entitled tothe possesion of Jand, may maii.tain 
ejectment against a stranger, who has no title, or even against the 
trustee who wrongfully withholds possession. 

(b.) In this state, parties may insist upon equitable rights in courts 
of law. 

(c.) A judgment in ejectment need not be necessarily conclusive as 
to the title to the fee between the parties to the suit, as the jury 
may find less than the fee in favor of the plaintiff’s lessor. 


February 7, 1885. 


Trusts and Trustees. Ejectment. Title. Judgments. 
‘Courts. Equitable Pleadings. Before Judge Harris. 
Douglas Superior Court. January Term, 1885. 


Reported in the decision. 
Tuos. W. Latnam, for plaintiffs in error. 
P. H. Brewster, for defendants. 


Hatz, Justice. 


The court granted a non-suit upon the close of the plain- 
tiffs’ testimony in this case, because it showed outstanding 
title to the premises in a person who held the same in 
trust for them. The land was conveyed to this trustee 
‘(who was shown to have been dead at the commencement 
-of the suit, and in whose place no successor had been ap- 
pointed) to hold “ for the sole and separate use ” of plain- 
itiffs “for and during their natural lives, and after their 
‘death, to such children as they may have at that time, share 
:and share alike, and in case they die, leaving no such chil- 
dren then living,” then over to certain designated persons. 
When the deed was executed, the plaintiffs were both mi- 
nors. They had attained their majority at the institution of 
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the suit. A perfect chain of title was shown from the state 
to the creator of this trust. It was conceded that the 
plaintiffs had never been in possession of the premises. 
The question is, whether they showed by this title enough 
to carry the case tothe jury and to put the tenant in posses- 
sion upon proof of his title, to retain such possession. 

From aught that appears to the contrary, their right to 
the possession, as tenants for life, was complete; as to 
them, the trustee had no further duties to perform than to 
protect their title until they reached their majority. Code, 
§§2306, 2313, 2314; Knorr, adm’r., et al. vs. Raymond et al. 
(present term.) In this point of view, it can make 
no difference whether the ulterior trusts were executory 
or executed; as to their estate, it was fully executed ; they 
were capable of protecting their rights, without the assist- 
ance of the trustee, against an intruder, or other mere 
wrong-doer, and of setting them up, if necessary, against 
the trustee himself. 

As early as 1766, the Court of King’s Bench had this 
question before them, and it was held by Lord Mans 
field and his associates that it had then “been long 
looked upon as a settled point, that the formal title of a 
trustee should not, in an ejectment be set up against the 
cestui que trust, because, from the nature of the two 
rights, the cestuc que trust is to have the possession.” Arm- 
strong, ex dem. Tinker et al. vs. Pierse e¢ al. 3 Burrow’s R., 
1898, 1901. Again, in 1774, the same pre-eminent magis- 
trate, with the full concurrence of his able colleagues, said: 
“One objection that has been taken is, that the legal es- 
tate is in the trustees, and therefore the heir-at-law cannot 
recover in this ejectment. In answer to that objection, 
it has been often determined that an estate in trust, merely 
for the benefit of the cestuz que trust, shall not be set up 
against him; anything shall rather be presumed; nor shall 
a man defend himself by any estate which makes a part 
of the title of the lessor of the plaintiff.” Goodtitle, ex 
dem. Hart, vs. Knot, 1 Cowper’s R., 46. Afterwards (in 
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1795) this point was more fully discussed by the same 
court in Doe, ea dem. Bristow, vs. Pegge, 1 T. R., 758, note 
(a),in which Lord Mansfield said “An ejectment is a ficti- 
tious remedy to try the title to the possession of lands ; it 
is of infinite consequence that it should be adapted to ob- 
tain the ends of justice, and not be entangled in the nets 
of form. Great difficulties have arisen as to the lezal form 
of passing land, from the modes of conveyancing in Eng- 
land since the statute of uses. Trusts are a mode of con- 
veyance peculiar to this country. In all other countries 
the person entitled has the right and possession in himself. 
But in England estates are vested in trustees, on whose 
death it becomes difficult to find out their representatives, 
and the owner cannot get a complete title. If it were 
necessary to take assignments of satisfied terms, terrible 
inconveniences would ensue from the representatives of the 
trustees not being to be found ;” and after giving a striking 
instance of hardship on this account, he continues: “So 
that, where a trust term is a mere matter of form, and the 
deeds were the muniments of another’s estate, it shall not 
be set up against the real owner. It is therefore settled, 
that a satisfied trust shall be taken to be a trust for the 
benefit of the heir-at-law. A trust shall never be set up 
against him for whom the trust was intended. It is a mere 
form of conveyance, and it is admitted that, where the 
term is in trust for the benefit of the lessor of the plaintiff, 
the defendant shall not set it up in an ejectment, as a bar 
to his recovery.” Ashhurst, J., in his concurring opinion, 
said: “In such a case as this, a legal bar shall never be 
set up in ejectment against the justice of the case. The 
trustees may perform their functions as well after both the 
parties are in possession.” Butler,J., agreed entirely with 
Lord Mansfield, and asserted that the doctrine laid down 
had prevailed “for the last forty or fifty years.” Some 
years afterwards, these cases, together with many others, 
both before and since, were overruled, both by courts of law 
and courts of equity in England, not because it was denied 
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that the cestui gue trust was entitled to the right of posses- 
sion, but because it was said that the right was recognized 
only in equity, and that at law he was regarded merely as 
a tenant at will. 

It was assumed, contrary to what we have seen was the 
truth, that Lord Mansfield was the originator of the princi- 
ple. Lord Redesdale, in Shannon vs. Bradstreet, 1 Sch. 
and Lef., 66, boldly asserts that “Lord Mansfield had on 
his mind prejudices derived from his familiarity with the 
Scotch law, where law and equity are administered © 
in the same courts, and where the distinction between 
them, which subsists with us, is not known, and that 
there are many things in his decisions which show that 
his mind had received a tinge on that subject not quite 
consistent with the constitution of England and Ireland, 
in the administration of justice.” When the propensity 
of the author of this charge against so illustrious a judge 
as Lord Mansfield to indulge in the practices he attributes 
to others, is remembered—notably his accusation against 
Lord Coke, on the trial of the Banbury Peerage case, that 
he was too fond of making the law, instead of declaring the 
law, and of telling untruths to support his opinions—it is a 
matter of some surprise that an author generally so cau- 
tious and accurate as Mr. Lewin should have adopted and set 
forth in his Treatise on Trusts, p. 519, Lord Redesdale’s ac- 
count of the origin of the principle in question. Sir Har- 
ris Nicolas, in his report of the Banbury Peerage case, 
says of Lord Redesdale, “those who are best acquainted 
with his speeches and opinions will smile at his opinion of 
Lord Coke, and may, perhaps, exclaim, ‘ Mutato nomine, 
de te fabula narratur.” Nicolas Ad. Bast., p. 461 and 
note (2). 

But to retura to the subject in hand, it is very evi- 
dent that, but for the anxiety to keep distinct the line of 
demarkation between courts of law and equity as to the 
kind of rights and remedies that each of them adminis- 
tered, the decisions above cited would not have been over- 
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ruled. Recent legislation in England has relaxed, if it 
has not abolished, these shadowy distinctions. They have 
not been insisted upon as essential in this state since the 
passage of the act of 1821, Cobb, 464, allowing parties to 
insist upon equitable rights in courts of law,“ where they 
conceived that they could establish their claims without 
resorting to the conscience of the defendant ;” and now, 
when by our Code, §3082, it is at the option of the suitor 
to institute his suit for an equitable cause of action cither 
in a court of law or equity, their existence in this respect 
is surely unimportant. That such actions as that under 
consideration have been sustained in such of our sister 
states as have no courts of equity, or as have legislative 
enactments similar to ours, is well established. Tyler on 
Ejectment, p.59 et seg.; Lb, 64, 65; /b.,75 and citations. 
The party having the right to the possession, where it is 
wrongfully withheld even by the trustee, may, under these 
decisions, maintain ejectment against him for its recovery, 
and a fortiori, it may be thus recovered from a mere wrong- 
doer. The bare right to the possession of lands authorizes 
their recovery by the owner of the right, together with 
damages for withholding it. Such is the express provision 
of our Code, §3014. The plaintiff in ejectment may also 
recover “upon prior possession alone,” as it would seem. 
without other right thereto than is implied from such pos- 
session “against one who acquires the possession by mere 
entry and without any lawful right whatever.” Code, 
§3366 and citations. The distinction between the bare 
right to possession and possession alone, irrespective of 
such right, isthus made manifest. In the former case, the 
action is given against all persons, and may be sus- 
tained unless the defendant shows a paramount right either 
in himself or another. In the latter the recovery may be 
had against the defendant, unless it is shown that he is not 
amere wrong-doer. That a cestui que tru ¢ entitled to the 
possession may maintain ejectment against a stranger who 
has no title seems to be pretty fully established, even in 
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the absence of such provisions as those cited from the 
Code. See Sedgwick & Waite, Trial of Title, §223 and 
citations. The judgment in ejectment need not be neces- 
sarily conclusive as to the title to the fee between the par- 
ties to the suit, for the jury may find less than the fee in 
favor of the plaintiff's lessor. Code, §4362, and this seems 
to be in accordance with the rulings that prevailed in Eng- 
land prior to our adopting statute. Doe, ex dem. Bristow, 
vs. Pegge ut supra. There was certainly enough in the 
evidence to carry the case to the jury and to put the de- 
fendant upon proof of his right to maintain his title to 
the possession. There was error in awarding the non-suit, 
and the cause must be remanded for another hearing. 
Judgment reversed. 


Forp et al. vs. Cook et al. 


1. A testator made a willin 1856 and died in 1859. The thirteenth 
item contained the following provisions: ‘‘I will and bequeath to 
Caroline C. Cook, my daughter, twenty-five hundred dollars, with 
the following reductions, viz. : one lot of land (describing it) valued 
at five hundred dollars; also a negro girl named Nancy, valued at 
four hundred dollars; also reduction of notes and accounts that I 
hold against John H. Cook, her husband ; said property and money 
to be free from the disposition of her husband, John H. Cook, and 
to be for her own separate benefit, and at her death to go to her 
children.”’ By another item the testator appointed his executors 
trustees, ‘‘to hold in trust for me and in my name the property 
herein bequeathed to my daughters (naming them), and to hold 
the same in trust for them and their bodily heirs’’ : 

Held, that the will created an estate for life in the daughter of the 
testator, with remainder to her children living at her death. 

2. The meagerness of the proof in this case leaves important ques- 
tions in doubt. 

3. The trustees appointed under the will above quoted were not 
trustees for the life tenant alone, but the bequest was in trust to 
the executors for the sole and separate use of the testator’s daugh- 
ter during her life, free from the disposition: and control of her 
husband, and after her death it was to be held by them on like 
trusts for her children, and the trust was executory. 

(a.) ‘‘Bodily heirs’’ in this will construed to mean children. 
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4. So far as the record shows to the contrary, there is still in being 
a trustee who holds the estate in remainder; the title is in him, 
and not in the remaindermen; suit should have been brought by 
him; and if prescription would have been a good defence against 
him, it would have been good against the remaindermen. 

(a.) Where one having a life estate unincumbered with a trust, or 
incumbered with a trust which does not extend beyond the ten- 
ancy for life, sells and conveys the fee, prescription does not begin 
to run against the remaindermen, until the termination of the life 
estate. But where one holding land as trustee both for a life ten- 
ant and the remaindermen conveyed it as an individual to one 
who took without notice of the trust, and possession was delivered 
to the purchaser, his possession became adverse to the title of the 
trustee ; and when aprescriptive title became perfect against him, 
it was also good against those whom he represented. 

(b.) This case is distinguished from that of the City Council of Au- 
gusta vs. Radcliffe, 66 Ga., 469, and from 67 Ga., 264. 


November 11, 1884, 


Wills. Estates. Remainders. Trusts. Title. Pre 
scription. Before Judge Hammonp. Henry Superior 


Court. April Term, 1884. 
Reported in the decision, 
G. W. Bryan; W. T. Dicken, for plaintiffs in error. 
Spearrs & Simmons, for defendants. 

Hatt, Justice. 


The plaintiffs in these suits are the children of Caroline 
C. Cook, who was the daughter of Silas Mosely. They 
claim as remaindermen, in virtue of certain bequests, as 
they allege, to their mother for life, contained in the 13th 
and 26th items of the will of Silas Mosely. The 13th item 
of the will, as follows: 


“T will and bequeath to Caroline C. Cook, my daughter, twenty- 
five hundred dollars, with the following reductions, viz.: one lot of 
land in the eleventh district of the county’? (Henry) ‘‘and state 
aforesaid, known by (91) ninety-one, containing two hundred nd two 
and a half acres, more or less, valued at five hundred dollars; also a 
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negro girl named Nancy, valued at four hundred dollars; also, reduc- 
tion of notes and accounts that I hold against John H. Cook, her 
husband; said property and money to be free from the disposition of 
her husband, John H. Cook, and to be for her own separate benefit, 
and at her death to go to her children.’’ 

By the other item, the testator appoints his executors 
trustees to hold in trust for him and in his name the prop- 
erty bequeathed to his daughters, including Mrs. Cook, 
“to hold the same in trust for them and their bodily 
heirs.” The lot of land mentioned in the thirteenth item 
is that now in controversy. It was shown that the plain- 
tiffs were the children of Mrs. Cook, living at her death. 
The case was submitted to the presiding judge by consent 
of both parties, to be determined by him both as to the 
matters of law and fact involved. He found for the plain- 
tiffs, and the defendants excepted. Three questions are 
made here: 

(1.) That by the terms of this will no life estate is vested 
in the mother of plaintiffs ; that an estate tail is created 
thereby, which, under the law, vests an absolute estate in 
Mrs. Cook, the life tenant. 

(2.) That the land in question was advanced as a pro- 
vision by the testator, Silas Mosely, in his lifetime to his 
daughter, that title to the same, by reason of his marital 
right vested in her husband, under whom defendants 
claim ; that the will does not convey, or attempt to convey, 
title to advancements made by the testator to his daugh- 
ter, but only requires that they be accounted for out 
of the legacy given to her; that the pecuniary legacy of 
$2,500 to Mrs. Cook is a legacy upon condition that these 
advancements be accounted for; and that, even were the ex- 
pressed intention of the testator otherwise, these advance- 
ments cvuld be recalled and disposed of by the will only 
with the consent of the party to whom they were made. 

(3.) That the defendants were in the peaceable, contin- 
uous, open, exclusive, notorious and adverse possession of 
the land under written evidence of title for more than 
seven years previous to the commencement of plaintiff’s 
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suits, and had acquired thereby a perfect prescriptive title 
to the same. 

‘1. So far as we can gather the intention of the testator 
from this very obscure and illy expressed will, we think 
he designed to give to the mother of the plaintiffs a life 
estate only in the property thereby conveyed, with re- 
mainder to the children living at her death. The will 
was executed in 1856, and took effect by the death of 
the testator three yeurs later. Neither at its date, nor 
when it took effect, was such a thing as an estate tail by 
implication recognized by the laws of this state. The 
effect of our legislation of 1821, and that of 1854, was to 
forbid the presumption or implication of an estate tail; and 
where by the English rules of construction such an estate 
would have been created by implication, our statutes meant 
that a life estate should be vested in the first taker, with a 
remainder over in fee to his children and their descendants. 
Code, §§2250, 2251, and cases cited. See in connection 
Id., §§2248, 2249, and Nussbaum & Dannenberg vs. Evans, 
adm’r, 71 @a., 753. So we think that there was no error 
in holding that these plaintiffs took in remainder after the 
death of their mother. 

2. On account of the meagre and insufficient proof in 
this case, the next question presented is rendered some- 
what more difficult and perplexing. The record does not 
show by any direct evidence when the devisee and her 
husband took possession of the land in question, nor does 
it disclose under what understanding or arrangement the 
possession was taken; it leaves in doubt whether the land 
was in fact an advancement or only a temporary gift or 
loan. It is also questionable in which of these lights the 
testator himself regarded it; and it is more or less doubt- 
ful, from the terms of the will and other facts in proof, 
whether it was his intention to convey it by his will. 
From the above items of the will, standing alone, we would 
not be authorized to conclude that it was thereby conveyed, 
but taken in connection with a similar bequest in the 14th 
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item of the will, to his son, Josephus Mosely, and the cod- 
icil altering that item, it would appear that, in testator’s 
view, the property previously given off to his children 
was conveyed by his will. In this codicil he states that 
he had “ willed” the land embraced in this last item to 
his son, Josephus, valued at $1,400, and that he had since 
sold it; he then substitutes for it other land, which he val- 
ues at $400, and adds to that amount $1,000 in money. 
This is a pretty strong indication, on the part of the testa- 
tor, that he claimed the right to exercise full dominion and 
control of the land he had advanced to this devisee. Ben- 
jamin Mosely testified on the trial of these cases that both 
Cook and his wife claimed title to the land under the will 
of Silas Mosely; that Cook, as the successor of the trustees 
appointed by this will, received from them, as trustee, 
the land. He stated that Silas Mosely’s children were set- 
tled previous to his death on lands belonging to him, that 
were situated in the vicinity of those on which he resided. 
But he also states that John H. Cook resided on this land 
at testator’s death; how long he had resided on it, what 
dominion or control he exercised over it, or what improve- 
ments, if any, he put upon it, whether he paid rent for it, 
or whether he recognized testator’s title to it, does not 
appear. It is certain, however, that, without any apparent 
change of possession or ownership so as to notify others 
that the title was otherwise than the possession would in- 
dicate, he, on the 29th day of September, sold and conveyed 
this land in his own name and right, and not in any fidu- 
ciary character, to the party from whom the defendants 
derive their title, and that his feoffee took immediate pos- 
session, and he and those claiming under him had been in 
the continuous, uninterrupted, peaceable and adverse 
possession of the premises for more than twenty years 
previous to the commencement of these suits. It is dis- 
tinctly admitted by the agreed statement of facts, that 
they were bona fide purchasers of the fee without actual 
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notice of the trust incumbering it or any other circum- 
stance affecting their right thereto. 

3. The defendants set up their prescriptive title, and 
this defence was overrule by the court, because the judge 
was of opinion that the trustees appointed by the 26th 
item of testator’s will were trustees for the life tenant only, 
and not for the remaindermen, and that their power ceased 
when the life estate terminated. It is not clear to us that 
this was a proper interpretation of this clause of the will, 
when taken in connection with the 13th item and the other 
evidencein the case. We think these appointees were trus- 
tees for both parties, the remaindermen as well as the life 
tenants; that their powers did not end with the life estate, 
but that they had duties to perform to the remaindermen, 
most of whom, at the death of the life tenant, were minors- 
The trust was not fully executed by that event, but still 
remained executory. The language of this 26th item is 
peculiar ;—it appoints the executors of the will trustees, 
“ to hold in trust for me ” (the testator), “and in my name 
the property herein bequeathed to my daughters” (naming 
them), ‘and to hold the same in trust for them and their 
bodily heirs.” Engrafting this trust upon the bequest con- 
tained fn the 13th item, and treating the term “bodily heirs” 
as though it had been written “children,” in which sense it 
was probably used, the item will then read: ‘To my ex- 
ecutors [ give (the property mentioned), to hold in trust 
for me and in my name, and also to hold the same in trust 
for my daughter Caroline, for her own separate benefit, 
free from the disposition of her husband, and at her death 
to hold in trust for her children.’ More formally and cor- 
rectly expressed, this was a bequest in trust to the execu- 
tors for the sole and separate use of the daughter during 
her life, free from the disposition and control of her hus- 
band, then it was to be held by them on like trusts for her 
children. 

If any one thing is clear from the mass of confusion 
created by this will, it is the intention of its maker 
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to exclude from participation in his estate the husbands of 
his daughters and the wives of his sons. Wherever a be- 
quest is made to a daughter, it is immediately followed 
by a legacy of ten dollars to her husband “to have as his 
own” and “to be disposed of as he may think proper,” 
and where the bequest is to a son, this is immediately fol- 
lowed by a similar legacy of the same amount to the son’s 
wife. This was done, doubtless, in deference to a popular, 
though unfounded notion, that it was essential to the val- 
idity of the will. According to this “ crowner’s quest law,” 
every heir or supposed heir must be noticed in the will; a 
legacy of five dollars, or a shilling to buy a rope to hang 
himself with, to an heir, would be necessary to validate a 
testament, which, without it, would be invalid and ineffi- 
eacious. To carry into full effect this cherished purpose to 
exclude from participation in his estate, except to the 
limited extent named in the will, any but his blood kin, 
this testator, in the case of daughters, was careful to appoint 
trustees for them during their lives, and when they died, 
for their children. To effect this object the trusts he cre- 
ated were necessarily executory. 

From aught that appears to the contrary, there is still 
in being a trustee, who holds this estate in remainder; 
the title to it is in him and not in the remaindermen- 
This being the case, these actions should have been 
brought by him, and if a prescriptive title would have 
availed to defeat an action to which he was a party, it 
would have been equally available against them. It is 
conceded that where one, having a life estate unincum- 
bered with a trust, or incumbered by a trust that does 
not extend beyond the tenancy for life, sells and con- 
veys the fee, prescription does not begin to run against’ 
the remaindermen until the terminatiun of the life estate, 
for in neither case have they a right of entry until the 
end of the term. See dissenting opinion of Walker, J., 
in King vs. Leeves, 36 Ga., 206, and the opinions of Bleck- 
ley and Jackson, J. J., in Sanford vs. Sanford, 55 Ga., 527, 
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which we think correctly laid down the law applicable to 
this question, and which was afterwards ruled by a full 
bench in a case where the life estate only was held in trust, 
Bull et al. vs. Walker et al., 71 Ga., 195, Estes, J., 
who presided in the place of Hall, J., who was disqual- 
ified, delivering the opinion. 

While the rule, as established in these cases, was not 
questioned, it was insisted that the fact of title to 
the remainder being held in trust for them did not 
vary its application, and the case of the City ( oun- 
cil of Augusta vs. Radcliffe et al., 66 Ga. 469, was 
relied on in support of the position. That case, while 
distinctly recognizing the rule that. plaintiffs must have 
both the title and the right of entry or possession before 
they could bring the action, or before prescription would 
attach, yet, underits peculiar circumstances, held that the 
suit was good against that defence. There the defendant 
claimed title under the trust, and that its conveyance was 
a good execution of the power to sell as conferred by the 
deed, which claim was not allowed by the court; besides, 
its title was derived directly from the trustee as such, and 
not from one holding adversely to him and it was charged 
with full notice of the plaintiffs title. The defendants 
in these cases do not claim under the instrument creating 
this trust, nor do they derive title from the trustee. It 
is true their deed is from the same person who was acting 
as trustee, but it was from him as an individual, and not as 
a trustee; he did not deal with them in the latter character, 
It is not shown that they knew of the existence of the 
trust, nor is there in the evidence any fact or circumstance 
from which such knowledge could be implied. On the other 
hand, there is at least one prominent fact, that was quite 
notorious in the neighborhood, namely, the unbroken and 
continuous possession of the land by the feoffer of the 
defendants, both before and after the testator’s death, that 
would lead to an opposite conclusion. 

In an early case decided by this court, Paschal vs. 
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Davis, 3 Kelly, 256, 262, 263, it was held that, where 
an administratrix, in her individual capacity, sold a ne- 
gro belonging to. the estate of an intestate and deliv- 
ered possession to the purchaser, his possession from 
its commencement became adverse to the title of the legal 
representative of the intestate’s estate, and that the stat- 
ute of limitations would protect him, he having been 
in possession for the time thereby prescribed. The party 
conveying and parting with the possession of the land 
and the trustee in whom was vested the entire title, 
and whose duty it was to protect it for the benefit of 
all, and not a portion of the cestwis gue trust, was one and 
the same person, and therefore necessarily had notice of 
the adverse character of the defendants’ claim and holding, 
and could have brought this action at any time within the 
period prescribed by law, and having failed so to do, he, as 
well as those he represented, are now barred from prose- 
cuting these suits. This seems to us to be the result of the 
authorities upon this subject. 48 Ga ,339; 51 /d., 1389; 55 
Id., 25. We have endeavored to show that the City 
Council of Augusta vs. Radcliffe et al. does not conflict 
with this view, ani are of the opinion that the case cited 
from 67 Ga., 264, does not. Upon this ground alone, we 
remand this case. 
Judgment reversed. 


SAVANNAH Bank AND Trust Company vs. HARTRIDGE. 


A rule of a bank provided that an officer therein could not become 
its debtor. Its cashier, desiring to procure money from the bank 
to purchase railroad stock, made an agreement with a third party, 
who acted with notice of the rule, by which the latter should pur- 
chase two hundred shares of stock; that the cashier, as such, 
should advance to him the money of the bank to pay therefor; 
that such third person should give his note to the bank for the 
money and deposit the stock as collateral security. This was done, 
and the cashier assumed the payment of the note, the stock being 
his. There was no other notice to the bank of this arrangement 
except the knowledge of the cashier : 
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Held, that the bank was not bound by the contract between the cash- 
ier and the third party, unless it had notice of the same and au- 
thorized it, or in some way ratified it; nor was it bound by the 
knowledge and ratification cf the cashier alone. 

(a.) The person buying the stock and giving the note advised the 
cashier to sell it; the latter agreed that he might use his own dis- 
cretion in the matter; he effected a sale, but the cashier refuse 
to confirm it or to deliver the stock: 

Held, that if the stock subsequently depreciated in value, this con- 
duct of the cashier would not render the bank liable under a plea 
of recoupment or set-off against a suit on the note. 

(b.) The charge of the court was erroneous, and the verdict was un- 
supported by the evidence, 

(c.) The bank held the note and the stock pledged for its payment 
unaffected by any arrangement between the maker and the cash- 
ier. If the maker desired to sell the stock, he should have re~ 
deemed it or placed other collaterals in its stead, such as the bank 
might have agreed to take. 


December 19, 1884. 


Principal and Agent. Banks. Contracts. Charge of 
Court. Verdict. Recoupment. Set-off. Pawns. Before 
Judge Harpen. City Court of Savannah. July Term, 
1884. 


To the report contained in the decision, it is only neces- 
sary to add that the following were among the grounds of 
the motion for new trial: 

(24.) Because the court charged the jury as follows: 
“‘ Now as to the question of the difference in price, the 
third plea. It has seemed to me that in the discussion a 
portion of the facts of that plea have been somewhat over- 
looked. The argument has been made to you that Mr. 
Hartridge, when he came to Mr. Hatch (the cashier) to see 
him about this sale, came to him as an individual, because 
he said that this was Mr. Hatch’s property and he was 
only dealing then with Mr. Hatch as an individual in that 
matter. That shows that at some moments the full effect 
of this plea may have been overlooked. This plea is based 
on the idea that the other pleas are wrong and will not be 
sustained. A man may file as many contradictory pleas 





SEPTEMBER TERM, 1884. 225 


Savannah Dank and Trust Company vs. Hartridge. 


as he wants to. He said, I don’t owe this money at all, 
and give my reasons in the second, third and fourth pleas; 
but if you find that this is really my note and that I am 
liable on it, then this dealing with Mr. Hatch may be deal- 
ing with the bank. Thus, if this note was Mr. Hartridge’s, 
even though held for the benefit of Mr. Hatch; if these 
securities were Mr. Hartridge’s, then Mr. Hartridge, in talk- 
ing to Mr. Hatch, if he was the proper officer, and you 
have heard the testimony on that point, may have been 
talking to Mr. Hatch, the cashier, dealing with the. man 
who was representing the bank, because, on that supposi- 
tion, Mr. Hatch is no longer responsible tothe bank, though 
he may be responsible to Mr. Hartridge and Mr. Hartridge 
responsible to the bank, and Mr. Hartridge had no interest 
in the matter so far as between himself and the bank, his 
interest being outside of the direct transaction, so that 
when Mr. Hartridge went to see him, he may have gone to 
see him as an officer of the bank to have the transfers made, 
or may have consulted him as an interested person.”—Ob- 
jected to, because: Ist. “It does not correctly state the 
plea referred,to, or the meaning of it; presented for the 
consideration of the jury issues not in the case; and was 
without evidence to support it.” 2d. “ It was without evi- 
dence to warrant its being given.” 

(25.) Because the court charged the jury as follows: 
“The person who has pledged his stock to secure a loan 
transfers to the bank the right to dispose of that for the 
purpose of protecting itself, but they must use reasonable 
diligence, care and discretion in disposing of it; then if he 
wants to get that collateral out, he can offer other security 
of equal value, and if they consent to the exchange, it 
can be made; if they refuse, it cannot. If he says,‘ I want 
to sell this stock, the stock will bring enough to pay the 
debt,’ they must let him sell it and pay the debt ; but if it 
will not bring enough to pay the debt, they are not bound 
to let him sell it, unless he gives them indemnification 
which they accept, or pays them the difference. If they 

v 73-16 
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have $20,000 loaned on security, which was worth that 
much, but which shrunk to $19,900, he would not have the 
right to say ‘ Sell these securities for $19,000,’ unless he said 
also, ‘Here is the money for the balance’; otherwise, you 
not expect them to consent; they have a right to control 
it, but yet with reasonable care and diligence ‘I still have 
an interest in it, that is, that you shall pretect yourself, 
but not cause me unnecessary loss; in helping yourself 
you must not hurt me more than the necessity of the case 
requires.’ °—Objected to, because: Ist. “It was without 
evidence to warrant its being given.” 2d. “It was con- 
trary to law.” 3d. “It is otherwise illegal.” 

(27.) Because the court charged the jury as follows: 
“If the jury find from the evidence in this case, that, in 
making the note sued on, the defendant acted solely as 
the agent of Milo Hatch, with the knowledge and consent 
of the plaintiff, and that the credit in the transaction was 
given by the plaintiff to Mr. Hatch alone, and with no in- 
tention to bind Mr. Hartridge personally, then the defend- 
ant is not liable to the plaintiff upon this note. I have 
already quite fully charged that, but it is the right of de- 
fendant to have the charge given in the language I have 
just read.”—Objected to, because: 1st. “It was without 
evidence to warrant its being given.” 2d. “ It was con- 
t:ary to law.” 

(30.) Because the verdict was contrary to law and evi- 
dence, and without evidence to support it. 

The motion was overruled, and plaintiff excepted. 


CutsHotm & Erwny,' for plaintiff in error. 
Gro. A. Mercer, for defendant. 


BLANDFORD, Justice. 


The record makes this case: Milo Hatch was the cashier 
of the Savannah Bank and Trust Company, and wishing 
to procure money from the bank to purchase Central Rail- 
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road and Banking Company stock, he applied to A. L. 
Hartridge, who knew that, according to the rules of the 
bank, an officer of the bank could not become its debtor. 
It was agreed between them that Hartridge should pur- 
chase two hundred shares of Central Railroad stock, and 
that Hatch, as such cashier, should advance to Hartridge the 
money to pay for the same, it being the bank’s money, and 
that Ilartridge should give his note to the bank for the 
money, and deposit the stock of the Central Railroad as 
collateral security for the payment of his note to the 
bank. This was done, Hatch assuming the payment of 
Hartridge’s note, and the stock deposited being his. It does 
not appear that the bank knew of this arrangement be- 
tween Hatch and Hartridge, except the knowledge of Hatch, 
the cashier, who made this arrangement contrary to the 
rules of the bank, of which Hartridge was cognizant. It 
is also shown that, soon after the giving of the note sued 
on, Hartridge went to Hatch and advised him to sell 
the stock deposited, when Hatch agreed that Hartridge 
might use his own discretion, and do as he thought best 
about the matter. Soon thereafter, Hartridge effected a 
sale of this stock on time. Hatch was informed, and he 
refused to confirm this sale and to deliver to Hartridge the 
stock. It does not appear that any officer, or other person 
connected with the bank, knew of this transaction but 
Hatch, the cashier. If this sale by Hartridge, of the stock 
deposited as security for his note due the bank, had been 
effected, the money arising from said sale would have paid 
all of Hartridge’s note, except twenty-nine hundred dollars. 
Afterwards, the bank sold this stock, and it failed to pay 
Hartridge’s note by seven thousand nine hundred dollars— 
the amount claimed to be due on Hartridge’s note by the 
bank. The bank brought suit on this note against Hart- 
ridge. He pleaded 

(1.) The general issue. 

(2.) That the note was without consideration ; that the 
same was taken by the bank with the understanding that 
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he was not to pay the same, but that the bank was to look 
alone to Hatch for the payment of the same. 

(3.) He pleaded recoupment and set-off, claiming that the 
bank authorized him to sell the stock deposited, which he 
did, and that the bank refused to deliver afterwards, to con- 
summate the sale, whereby he lost five thousand dollars, 
which he asked to set off against plaintiff’s claim. 

The jury found the issue on the third plea in favor of 
Hartridge. On the other pleas they found the issues in 
favor of the bank. The plaintiff moved for a new trial on 
many grounds, which the court overruled, and this judg- 
ment the plaintiff excepted to, and error is assigned thereon 
to this court. 

The contract between Milo Hatch, the cashier of the 
‘bank, and Hartridge being contrary to the rules of the 
bank, and the same being known to Hartridge, was illegal, 
‘and the bank was not bound thereby, unless it had notice 
of the same and authorized it, or in some way ratified it. 
In order to bind the bank by such a contract, it should be 
‘shown affirmatively either that the bank authorized such 
a contract or with full knowledge of the same, ratified it. 
The fact that Hatch, the cashier, who was a party to this 
illegal contract, knew it and ratified it on behalf of the 
‘bank, will not do; it must be shown that other persons, who 
were authorized to act for the bank, knew of this’contraci, 
‘and either authorized or ratified the same; otherwise the 
bank will not be bound. To hold otherwise would be to 
lay down a rule which might ruin every moneyed institu- 
tion in the land. 5 Wallace, 703; 95 U.S. R., 557; Story 
on Agency, §210; 25 N. Y., 293; 1 Kelly, 286; Morse on 
Banks and Banking, 196, 197, 188, 189, 89, 90, 131. 

We think the court should have granted a new trial in 
this case, because we not only think the court erred in his 
instructions to the jury as to the law which governed the 
third plea, but that the verdict of the jury is wholly with- 
out evidence to sustain it. There is not a particle of evi- 
dence that Hartridge ever applied to any one connected 
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with the bank for leave to sell the stock deposited as 
security for the payment of his note, or for a transfer of 
this stock to the persons to whom he had negotiated to sell 
it, except Milo Hatch, the cashier, and the person who had, 
with Hartridge, entered into this illegal contract. As to 
the bank, it held Hartridge’s note and the stock pledged for 
its payment unaffected by any arrangement between Hart- 
ridge and Hatch. If Hartridge desired to sell the stock, 
he should have redeemed it, or placed other collaterals in 
its stead, such as the bank might have agreed to take. 
Jones on Pledges, §§606, 728, 729 ; 65 Ga., 305. The ver- 
dict of the jury being without evidence to support it, the 
court should have granted a new trial. 
Judgment reversed. 


RANKIN vs. MERCHANTS AND MuneErs’ TRANSPORTATION 
CoMPANY et al. 


1. A declaration against a foreign corporation and a stevedore, for the 
homicide of an employé, alleged as follows: The company paid 
the stevedore to load a ship; the gangway used in loading was its 
property, and furnished to the stevedore for that use; it failed to 
provide proper guards and side-skids to the gang-plank to prevent 
the deceased from falling therefrom ; ‘‘that deceased was standing 
on the gang-plank, under the directions and by the order of the 
stevedore or his agents, and was attempting to ease down, over 
said gang-plank into said steamship, the said barrels of resin, which 
said barrels of resin the said (stevedore), with the grossest negili- 
gence and without regard to the dangerous position of the said de- 
ceased, caused to be rolled down the said gang-plank in such great 
numbers and rapid succession that the skill and strength of the 
said deceased were totally insufficient to manage the same, the re- 
sult of which was his being drowned in the river by the gross neg- 
ligence and criminal conduct of the said defendants :’’ 

Held, that no case was made against the corporation. The mere em- 
ployment of the stevedore or contractor did not make the com- 
pany liable for an injury to one of the stevedore’s servants; and 
the case falls within the ruling in 66 Ga., 145, and in 68 Id., 839. 

2. If it were clearly alleged that, by the stevedore’s orders and direc- 
tions, the barrels were precipitated so rapidly upon deceased as to 
cause his death, then this gross negligence or disregard of life on 
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the part of the stevedore in so ordering the fellow-servants of the 
deceased would amount to criminal negligence, and take the case 
as to him without the rule in the cases cited; but construing the 
plea most strongly against the pleader, it is not distinctly alleged 
that he precipitated the barrels himself or ordered others to do 
so; and there was no error in dismissing the declaration on demur- 
rer. 

(a.) No motion was made to amend or otherwise to retain the action 
against the stevedore alone. 





January 6, 1885. 


Master and Servant. Homicide. Damages. Actions. 
Stevedores. Principal and Agents. Pleadings. Before 
Judge Harpen. City Oourt of Savannah. February 
Term, 1884. 


Reported in the decision. 


Grorce W. Owens; Onartton & Mackatt, for plaintiff 
in error. 


W. S. Basrneer, for defendants. 


Jackson, Chief Justice. 


A motion was made to dismiss this declaration, on the 
ground that no cause of action is set out therein; in other 
words, on general demurrer, the action was dismissed. It 
is a suit by the wife for her husband’s homicide against 
“the Merchants and Miners’ Transportation Company,” and 
Merritt W. Dixon, a stevedore in the employment and pay of 
that company ; and the death occurred by reason of the 
loading of a ship of the company by the stevedore and 
his servants. 

1. The question is, whether the case falls within Daly 
vs. Stoddard, 66 Ga., 145, and McDonald vs. The Eagle 
& Phenix Manufacturing Company, 68 Ga., 839. In 
other words, do the allegations make a case of felon- 
ious intent in the killing or such criminal negligence as 
constitutes an ingredient in the offense of involuntary 
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manslaughter, because those cases, by a unanimous bench, 
most clearly so construe the meaning of our statute. Code, 
§2971. ; 

In regard to “ the Merchants and Miners’ Transportation 
Company,” there cannot arise a doubt that the case made 
against it is a case within the rule, and weaker than either 
of those. It is a corporation of Maryland, with an agency 
in Savannah; and the only allegation against it, in respect 
to the accident or incident of the death, is that it had em- 
ployed and paid the stevedore to load the ship, and that 
the gangway used in loading the ship was its property 
and furnished to the stevedore for that use; and that it 
failed to provide proper guards and side-skids to the gang- 
plank to prevent deceased from falling therefrom ;—the de- 
claration then alleging “that deceased was standing on the 
gang-plank under the direction and by the order of the 
stevedore or his agents, and was attempting to ease down 
over said gang-plank into said steamship the said barrels 
of resin, which said barrels of resin the said Dixon (the 
stevedore) or his agents, with the grossest negligence, and 
without regard to the dangerous position of the said de- 
ceased, caused to be rolled down the said gang-plank in 
such great numbers and rapid succession that the skill and 
strength of the said deceased were totally insufficient to 
manage the same,” the result of which was his being 
drowned in the river “ by the gross negligence and crimi- 
nal conduct of the said defendants.” 

It will thus be seen that all which was done by the com- 
pany was to employ and pay the contractor, or stevedore, 
to use the technical name, to do the job of loading the 
ship, and to furnish for the ship’s use on such occasions a 
gang-plank, which, in consequence of the manner in which 
the job was done, the numbers and rapidity with which 
the barrels of resin were rolled upon deceased, proved in- 
adequate for that special occasion. If the manner of roll- 
ing down the barrels had not been so rapid, it is not alleged 
that the unhappy incident would have followed; indeed, 
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the inference is clear from the whole declaration that it 
would not. 

Surely it cannot be contended that the mere employ- 
ment of the stevedore to do the job made the company 
liable. Such a man, we understand to be, “one whose 
occupation is to load and unload vessels in port,” (Web- 
ster’s Dictionary ),—in other words, a contractor or jobber 
for special business, ready to be employed by anybody on 
his line. Can it be possible that his bad conduct in doing 
the job can make the employer criminally liable? Indeed, 
the case madeis stronger. Itis not alleged that the steve- 
dore caused the rapid rolling, ete., but the averment is 
that he or his agents did it. Is the employer to be respon- 
sible not only for his employé, the contractor under him, 
but for all the under-employés, agents and servants, the 
deceased being one of them? Surely the doctrine, “ 7e- 
spondeat superior,” does not extend that far. It cannot 
most assuredly in a transaction involving criminal neglect, 

It is thus seen that there is no shadow of cause of action 
in this case against the company; none in furnishing the 
plank, because, if properly used, it might have done well, 
according to the whole scope of the declaration ; and none 
in the employment of the stevedore, because he was a 
contractor with his own servants, the deceased being one, 
and neither the company at Baltimore, nor its Savannah 
agent having aught to do with those servants. 

2. In regard to the stevedore, the problem is more dif- 
ficult of solution. 

If aclear declaration were before us that by his orders 
and direction these barrels were precipitated so rapidly 
upon deceased as to cause his death, then this gross negli- 
gence or disregard of life, on the part of the employer in 
so ordering the fellow servants of the deceased, would 
amount to criminal negligence and take the case without 
the rule in Daly vs. Stoddard, and McDonald vs. Eagle 
and Phenix Co.; but there is no distinct allegation 
that he didit himself, or ordered others so to precipitate 
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the barrels. The.allegation is that he or his agents caused 
it to be done. So that for aught that the declaration shows, 
it may have been a fellow servant of deceased who caused 
the whole disaster, and without the assent or connivance, 
much less the order and command of the superior; and if 
so, “‘ respondeat superior” does not apply, and the steve 

dore would not be liable. Construing the pleadings most 
strongly against the pleader, we cannot say that the court 
erred in dismissing the action as to him also. 

The fact is, that from the manner in which the pleader 
mixes the company at Baltimore with the stevedore in 
Savannah, it is rather difficult to strike the name of the 
company, and leave the stevedore in, with any sense left 
in the declaration. We presume the real action was in- 
tended to be against the corporation, and the stevedore 
was joined as a sort of servant, but the money power was 
the main object of attack, and if that be gone, the plaintiff 
cares little for what is left. 

At all events, no motion to amend in the court below 
having been made, so as to perfect the declaration against 
the stevedore, and no effort of any sort having been made 
to retain the action, either there or here, before us, against 
him alone, on leave to amend or other directions, we give 
the case the direction which strict pleading and strict law 
demands, and affirm the judgment. 

Judgment affirmed. 


Hinton vs. Goope & CRUMBLEY. 


1 An affidavit to foreclose a laborer’s lien, which alleged merely 
that the deponent was employed ‘‘ to labor as a clerk in defend- 
ant’s store,’’ etc., was insufficient, and was properly dismissed on 
demurrer. One whois employed merely to labor as clerk ina 
store is not such a laborer as is contemplated by §1974 of the Code, 
giving a lien to a laborer on the property of his employer. Some- 
thing must be averred and shown other than that the party seek- 
ing the lien was aclerk. Laborer, as used in the statute, means 
what was generally known as a laborer at the time of the passage of 
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the act, and clerks, agents, cashiers of banks, and like emplovés, 
whose employment is associated with mental labor and skill, were 
not considered laborers, and were not included in the statute as 
such. 

. The foreclosure of a laborer’s lien is a summary remedy; the 
party seeking it must show himself clearly entitled to it, and the 
statute affording the remedy will be strictly construed. 


November 11, 1884. 


Laborers. Liens. Master and Servant. Laws. Con- 
struction. Remedies. Before Judge Hamuonp. Henry 
Superior Court. April Term, 1854. 


Reported in the decision. 


Gero. W. Bryan, for plaintiff in error. 


Joun L. Tye, by J. H. Lumpxtiy, for defendants. . 


BLANDFORD, Justice. 


The affidavit of plaintiff to foreclose a laborer’s lien al. 
leged that he was employed to “labor as clerk in defend. 
ant’s store,” ete. The sufficicncy of this affidavit was de. 
murred to, and a motion made to quash the execution and 
dismiss the levy by defendant. This motion the court 
sustained, and the ruling is the error insisted on here. 

1. One who is employed merely to labor as clerk in a 
store is not such a laborer as is contemplated by §1974 of 
the Code, and so as to be entitled to have alien on the prop 
erty of his employer. Something must be averred and shown 
other than that the party seeking the lien was a clerk. 
Laborers, as used in the statute, mean what were generally 
and universally known as laborers at the time of the pas- 
sage of the act. A laborer isone who works at a toilsome 
occupation—a man who does work requiring little skill. 
as distinguished from an artisan—sometimes called a labor. 
ing man. (Webster.) Clerks, agents, cashiers of banks, and 
all that class of employés, whose employment is associated 
with mental labor and skill, were not considered Jaborers, 
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and were not intended by the statute to be embraced 
therein as laborers, so as to have a lien for their wages. 
And this is the effect of the previous rulings of this court. 
49 Ga., 511; 63 Jd.,172; 68 Zd., 658. 

2. This is a summary remedy, and the party seeking it 
must show himself clearly entitled to it, and the statute 
affording the remedy will be strictly construed. 45 Ga, 
161; 60 /d., 104; 66 Jd., 732. 

So the judgment of the court below is affirmed. 


GLADDEN, sheriff, vs. J. L. & R. H. Coss. 


[Jackson, Chief Justice, not presiding, on account of providentia! cause. } 


1 A movant in a rule against a sheriff is not required to support his 
execution by the production of the record including the judgment 
from which the fi. fa. issued. 

(a.) On a proceeding to foreclose a lien on personalty, a failure to 
show a demand within twelve months after the claim fell due did 
not make the process a nullity, but rendered it voidable, and the 
defect could have been taken advantage of by the defendant or his 
creditors by counter-affidavit, but not by the sheriff on a rule based 
on his failure to collect the fi. fa. 

(b.) A sheriff who refuses to collect a fi. fa. because it issued upon 
an irregular proceeding will not be protected from a rule on that 
ground. 

2. The bare fact that the sheriff had been served with an injunction 
about four years before, did not protect him from a rule, where 
he permitted the property to leave his possession and did not make 
the money. The sheriff was chargeable by the levy with the property 
levied on, and it was incumbent on him to show that it had gone 
lawfully out of his possession, which he failed to co. 

(a.) The writ of injunction was tendered in evidence without the bill 
on which it issued or any exemplification of the record in the case, 
and it was impossible for the court to know from the writ itself and 
the recitals it contained what it prohibited the sheriff and his co- 
defendants from doing. A part of the record should not have been 
received, or if received, should not have been acted on. 

(b.) To shield a sheriff from liability for failing to realize money un- 
der a levy made by him, it is not sufficient to set up that he acted 
honestly and in good faith and intended no disobedience of the 
precept of the court. Whether he did so or not, is not to be judged 
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of by himself, but by the court, and courts are slow to accept ignor- 
ance of law as an excuse for official misconduct. 

. This case having been brought to this court for delay only, ten per 
cent damages are awarded against the plaintiff in error. 
October 2, :884. 


Sheriffs Evidence. Liens. Injunction. Levy and 
Sale. Nullities. Practice in Supreme Oourt. Before 
Judge Bower. Calhoun Superior Court. December 
Term; 1883. 


Reported in the decision. 
D. A. Vason; J J. Beck, for plaintiff in error. 
C. B. Wooten, for defendants. 


Hatt, Justice. 


The sheriff was ruled to bring into court a certain fi. fa., 


with his actings and doings thereon, which had been placed 
in his hands, and levied on seven bales of cotton on the 
15th day of December, 1873. It was alleged in the motion 
for the rule that the cotton had never been sold, or in any 
way accounted for. He was required to show cause why 
he shouid not pay the f. fa., or in default thereof,why he 
shouid not be attached. In response to the rule served 
upon him, he showed for cause that he levied the 7. fa., as 
charged against him, and left the cotton, after levying upon 
it, with one Bell, to take charge of and hold it subject to 
his order Admits he never sold the cotton, because the 
advertising fees were not tendered, and because he was 
served with an injunction issuing out of the district court 
of the United States for the southern district of Georgia, 
sitting in bankruptcy, and in which court the defendant 
in execution had filed his petition to be declared a bank- 
rupt, forbidding him from interfering with the cotton levied 
on; that the injunction, as he was advised and believed, 
was then pending and undetermined ;—this was four years 
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and more after the service was made on him ; that by some 
agreement between plaintiff and defendant, plaintiff took 
charge of and carried away two bales of the cotton they 
levied on, without his knowledge and consent; and because 
the remaining five bales were seized and taken by defend. 
ant’s assignee in bankruptcy and carried off and disposed 
of without his knowledge or consent; that, although he 
was diligent, he did not ascertain that the cotton had been 
removed until after it had been disposed of; and lastly, be- 
cause the judgment upon which plaintiff’s fi. fa. issued 
was void, in that it was to enforce a merchant’s lien, and 
that it issued illegally’;—for what reason, does not appear 
in the original or any of the amended answers sent up in 
the record. All the grounds of this showing were traversed 
by the plaintiff, and upon the trial of the issue thus formed, 
the jury returned a verdict in favor of the plaintiff for 
$195, with interest from 15th of March, 1874. For this 
amount the court made the rule absolute. 

No motion was made for a new trial. Respondent’s 
counsel made various requests to the court to charge, but 
none of them were given. There are quite a number of ex- 
ceptions to the charge of the court. At the hearing before 
this court, the following questions were made and argued: 

(1.) That the court erred in refusing to compel the 
movant in the rule to put in evidence with his fi. fa. the 
proceedings on which it was founded. 

(2.) Because, when the proceedings were put in evidence 
by the respondent, it was shown that no demand was made 
upon the defendant within twelve months after the claim 
fell due; that for this reason the proceeding was void, and 
the respondent was not bound to execute a void process, 
and was not to be held responsible, under the rule, for 
failing therein. 

(3.) Because he was restrained by the injunction issuing 
from the district court of the United States, sitting in bank- 
ruptcy, and was thereby protected from the rule, and it 
was incumbent upon the movant to show, before he could 
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maintain this proceeding, that the injunction had been dis- 
solved. 

The ground that the advertising fees had not been paid 
or tendered, if entitled to consideration under the facts set 
forth in the proceeding, was effectually disposed of by the 
evidence adduced on the trial of the issue, and was not in- 
sisted on in the argument before this court. 

1. For convenience, the questions made by the first and 
second exceptions will be considered together. The re- 
sponse to the plaintiff's rule did not set forth any fact 
showing that the fi. fa. issued upon a void judgment, but 
alleged generally that it was void. The evidence intro- 
duced by the respondent showed that the proceeding was 
irregular and defective. There is norule or principle, of 
which we are aware, requiring a movant in a rule against 
the sheriff to support his execution by the production of 
the record, including the judgment from which the execu- 
tion issued. In this case, the respondent was treated with 
great indulgence, when he was permitted to introduce these 
proceedings 1n evidence, as there was no specific allegation 
in his showing under which they ought to have been ad- 
mitted. The tribunal enforcing this lien had jurisdiction 
both of the party and subject-matter of the suit. If there 
had been any defect in the proceedings, the defendant in 
the same, or any creditor of his, could, by counter-affidavit, 
have arrested and set them aside (Code, §1991, and cita- 
tions); but no provision is made by which an officer, exe- 
cuting the process, can do so; the right is confined to the 
defendant and his creditors. This defect does not render 
the process a nullity, but makes it voidable at the option 
of the defendant or his creditors, and a sheriff who refuses 
to collect a fi. fa. because it issued upon an irregular pro- 
ceeding will not be protected from a rule on that ground. 
“The idea of permitting him,” says this court, ‘ to shelter 
himself under such a plea cannot be tolerated for a mo- 
ment.” 19 Ga., 139, 141; see also 56 Ga. #., 612. 4th 
head-note, and 616. 
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2. The bare fact of being served with the injunction in 
question, does not afford him protection; he should have 
looked after this process, and have seen what disposition 
had been made of it, and should not have imposed that 
burden upon the plaintiff whose execution he had levied; 
at least, he should have been satisfied that it was finally 
disposed of before parting with the property. The in- 
junction did not take the property levied on out of 
his possession, and he produced no order from the court 
issu:ng the injunction to dispose of it otherwise than 
by the levy. 69 Ga., 92. The writ of injunction was 
alone tendered in evidence; witbout the bill on which 
it issued, there was no full exemplification of the record 
in the case, and it was impossible for the court to know, 
from the writ itself and the recitals it contained, what 
it prohibited the sheriff and his co-defendants from do- 
ing. For this reason a part of the record should not 
have been received, or if received, should not have been 
acted upon. 69 Ga., 92. The writ, in this case, recites 
that the sheriff and others were combining and interfering 
with five bale of cotton, the property of the bankrupt, who 
was the defendant in execution, and enjoins them to de- 
sist from in any manner interfering and intermeddling with 
the five bales of cotton until the further order of the court- 
It does not appear, either from the recitals or mandate of 
this injunction, that these five bales of cotton were held 
under levy, or they were the same that had been seized un- 
der the execution in question (seven bales of cotton had been 
levied on); neither does it appear when the defendant filed 
his proceedings in bankruptcy, nor when there was an adju- 
dication thereon; nor does it appear what disposition the 
bankrupt court made of the property enjoined, admitting 
it to be the cotton levied on. The sheriff was chargeable 
by this levy with the cotton, and it was incumbent on him 
to show that it had gone lawfully out of his possession, 
which he utterly failed to do. In short, a more flagrant 
instance of neglect in the care and custody of property in 
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the hands of an officer, under levy, than this, it would be 
difficult to conceive. 

To shield himself from liability, it is not sufficient to 
set up that he acted honestly and in good faith, and in- 
tended no disobedience of the precept of the court. Whether 
he did so or not, is not to be judged of by himself, but by 
thecourt. What may have been his private thought and 
motive, we cannot certainly know, but we can see nothing 
in the facts that should have misled him in his duty. 
Courts are slow to accept ignorance of law as an excuse for 
official misconduct. 32 Ga., 362. “ An officer must be 
diligent as well as honest. Not only must he purpose and 
intend to perform his duty, but he must use his intelligence 
to discover what that duty is; and if his own intelligence 
is not sufficient to deal with as plain a case as this, he can- 
not safely dispense with counsel.” Charles vs. Foster, 56 
Ga., 616. These sound views are strikingly appropriate to 
the present case. This respondent has been treated most . 
indulgently by the lower court. Had the jury found against 
him the full value of the entire seven bales of cotton levied 
on, they would have done nothing more than their duty. 

3. The case brought up by this writ of error is destitute 
of merit, and we can see no other purpose than delay in 
prosecuting it, and should fall short of our duty did we not, 
as we now do, award to the movant in the rule ten per 
cent damages. 

Judgment affirmed. 


Bett & Brotuer vs. Ricu, and vice versa. 


. Where suits were brought in a justice’s court, and the notes at- 
tached to the summonses were each for $100.00, with interest, costs 
of collection and ten per cent attorney’s fees, the justice had no 
jurisdiction to render judgment thereon ; and the want of jurisdic- 
tion having been fixed by the suit, jurisdiction could not after- 
wards be conferred by an agreement of the parties that the judg- 
ment should be rendered on each suit for $100 and interest. 

(a.) This case differs from that in 59 Ga., 406. 
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. An entire lien claimed by a material man, and recorded in accord- 
ance with the statute, cannot be enforced by dividing the amount 
and giving notes of less than $100 each and suing them in a jus- 
tice’scourt. The statute contemplates but a single lien as to each 
transaction, and a single suit to enforce it. 

(a.) While it is permissible to divide a large debt into several smaller 
sums, in order to hasten its collection by bringing suits in a jus- 
tice’s court on each of these separate amounts, it has not yet been 
held by a full bench that such an arrangement could be entered 
into to facilitate the procurement of judgments, and thereby to 
defeat a lien which had attached by the levy of an attachment up- 
on the defendant’s property ; nor is it necessary that this question 
should now be decided. 

(5.) It is doubtful whether a lien on realty can be enforced by a suit 
in a justice’s court. 


January 21, 1885. 


Justice Courts. Jurisdiction. Liens. Debtor and Cred- 
itor. Before Judge Hammonp. Fulton Superior Court. 
March Term, 1884. 


Five justice court f. fas., in favor of Bell & Brother 
against Brown, were levied on a certain lot which was 
claimed by Rich. The five cases were consolidated and 
tried together. The following facts appeared on the trial : 
Bell & Brother filed a claim of lien, as material men, on 
the property in dispute, for materials furnished in the 
erection of a building thereon for Brown. The amount 
claimed was $995.36, “ with interest at the rate of eight 
per cent per annum from July 25, 1881, till paid, together 
with ten per cent attorney’s fees.” This was dated Sep- 
tember 16,1881. For this debt plaintiffs took five notes 
of defendant, dated July 25, 1881, due January 1, 1882, 
three of them for $100.00, one for $84.00 and one for 
$51.00. Each of these provided that, if not paid promptly 
when due, defendant was to pay “all costs of collection 
and ten per cent attorney’s fees.” Suits were brought on 
each of these notes in a justice’s court, a copy of each 
note being attached to the corresponding summons. An 
agreement was made between plaintiffs and defendant that 

Vv 73-17 
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judgment should be rendered in each of the five cases for 
the principal amounts of the respective notes, and plain- 
tiffs should have a lien, as material men, on the property ; 
that execution should be stayed for fifleen days; and that 
plaintiffs could then proceed to enforce their claim. Judg- 
ment was entered accordingly, and the fi. fas. levied on the 
property. The claimant claimed under a deed from de- 
fendant, dated November 25, 1881. Under the charge of 
the court, the jury found the property not subject to the 
three fi. fas. for $100.00 each, but subject to the other two. 
Plaintiffs moved for a new trial, on the following grounds: 

(1.) Because the verdict is contrary to law and evidence. 

(2.) Because the court charged that, if any of the notes 
on which plaintiffs’ judgments are founded were for one 
hundred dollars principal, and contained a stipulation that 
the defendant would pay an additional ten per cent, as 
attorney’s fees, and suit was commenced by plaintiffs in 
the justice’s court on each of said notes, by attaching a 
copy of the same to a summons requiring defendant to 
answer plaintiffs’ demand on the note, such suit. was for 
both the principal and said fee, and so for an amount be- 
yond the jurisdiction of the court; and no agreement be. 
tween the plaintiffs and defendant, made after the claim- 
ant had purchased the property and without his consent, 
by virtue of which agreement sach court got jurisdiction 
and plaintiffs recovered judgment on such notes, would 
bind the claimant; and the jury should find the property 
not subject to the fi. fas. issued on such judgment. 

The motion was overruled, and plaintiffs excepted. 
Claimant also excepted to the admission in evidence of 
plaintiffs’ 7. fas., the objection being that the justice had 
no jurisdiction, the amount being beyond the jurisdiction 
of his court, and that the justice could not foreclose a lien 
on realty. 


Reep & Reinnarnr, for plaintiffs, 


A. A. Mannina; Frank A. Arvoxp, for claimant. 
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Hatt, Justice. 


Both parties excepted to the decision of the lower court- 
in this case,—the claimant, because the justice’s court had 
no jurisdiction to enforce a lien upon real estate, where © 
the claim secured by the lien had been divided into a 
number of notes, so as to bring the amount of each note 
within the jurisdiction of that court; and the plaintiff, be- 
cause three of his justice’s court fi. fas. levied on the land 
claimed were found to be void. In these three cases, suits. 
were instituted upon notes for one hundred dollars each, 
with interest and the cost of collection, and ten per cent 
attorney’s fees. The summons in each case at the time: 
it was issued had attached a copy of the note sued on, as 
required by the statute. Code, $4139. Each of these notes, 
adding aittorney’s fees and cost of collection to the princi- 
pal, exceeded the sum of one hundred dollars. At the. 
trial term, by consent of the parties, a judgment was ren- 
dered on each for the sum of one hundred dollars and in- 
terest. 

1. We will consider the last point first. The jurisdiction 
of this court is limited to one hundred dollars and interest, 
and where the amount sued for.exceeds that sum, the judg- 
ment rendered thereon, whatever its amount, is void for 
want of jurisdiction. Where jurisdiction depends upon 
the amount sued for, it seems pretty well settled that the 
fact is determined by the sum claimed in the pleadings, 
and not upon the amount which may be finally recovered. 
Taylor vs. Blassingame, ante page 111. As jurisdic- 
tion, where it has once rightfully attached, cannot be di- 
vested by subsequent occurrences, so where it was want- 
ing at the inception of the suit, it cannot be conferred by 
any after arrangement between the parties. The case of 
Cox et al. vs. Stanton, 59 Ga., 406, so confidently relied 
on by the able counsel for plaintiff, does not support tne 
position that the remission of a sufficient amount of tne 
claim, after the commencement of the suit, to bring it with- 
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in the jurisdiction, will render it cognizable by that court, 
even though the defendant may give his consent to the 
reduction. In that case, the claim was reduced without 
the consent of the opposite party, before the commence- 
ment of the action, and it was held that for the want of 
this consent the court had no jurisdiction; that a judg- 
ment rendered by a justice’s court on a claim which ex- 
ceeds its jurisdiction is a mere nullity, and binds nobody. 
See Hill vs. Haas, ante page 122 and cases there 
‘cited. It follows that there is nothing in the writ of error 
and the bill of exceptions prosecuted by the plaintiff; and 
the judgment thereby complained of must be affirmed. 

2. Can an entire lien claimed by a material man, and 
recorded in pursuance of the statute be enforced by 
numerous suits, where the amount it was taken to secure 
has been divided into sundry smaller sums, and notes 
taken for each of such sum, in order to hasten its collec- 
tion by resorting to a justice's court? The statute creating 
lien in favor of a party furnishing material for the im- 
provement of real estates, and providing a remedy for its 
enforcement, evidently contemplates but a single lien a3 to 
each transaction, to be claimed and recorded on the real 
estate thus improved within thirty days after the material 
is furnished, and but a single suit for its enforcement. 
_ ‘Code, §§1979, 1980, sub.-sec. 1, 2,3. These statutes are 
to be strictly construed. It has been repeatedly decided 
that it is admissible to divide a large debt into several 
smaller sums, in order to hasten its collection by bringing 
‘suits in a justice’s court on each of these separate amounts. 
18 Ga., 668 ; 22 Jd., 466; 23 /d.,616. But it has not yet 
‘been held by a full bench, that such an arrangement could 
ibe entered into to facilitate the procurement of judgments, 
‘and thereby to defeat a lien which had attached by the 
levy of an attachment upon the defendant’s property. 
Two of the judges held that this might be done, but the 
other, the present Chief Justice, dissented from that view, 
60 Ga., 669, 678. Judge Crawford, whose judgment was 





SEPTEMBER TERM, 1884. 245 


Bell & Brother vs. Rich, and vice versa. 


reversed by. the majority decision in this case, was a mem- 
ber of this court with the Chief Justice and Mr. Justice 
Speer, when the question was next presented. The Chief 
Justice adhered to his former views, in which Justice Craw- 
ford concurred. The remaining justice expressed no opin- 
ion, for sufficient reasons there given, and as it was not 
' desirable to overrule the judgment of the majority in the 
former case, except by the concurrence of a full bench, 
the point was left for future determination. 69 Ga., 133. 
The precise point discussed in these cases is not necessarily 
involved here, nor does it rest upon a principle essential 
to a solution of the question which this record presents, and 
we therefore leave it as we find it. The controversy in 
those cases related to the right to defeat or displace a lien 
that had attached, by this resort to a division of larger de- 
mands into several smaller ones. In this case it is whether 
a lien, set up in accordance with the statute which confers 
the right, can be enforced by any other method than that 
prescribed by the statute. Since the passage of the act 
allowing a large debt to be divided into smaller sums, and 
a separate note taken for each of such sums in order to 
confer jurisdiction upon the justice’s court, the right or 
propriety of such a course has not been questicned. It 
took a statute, however, to confer the jurisdiction. But 
here is a lien that is to be enforced by a suit, and not by 
sundry suits, according to the statute creating it. If it had 
been for one hundred dollars, or less, it is doubtful whether 
it could have been enforced by a suit brought in the jus- 
tice’s court, it being upon land; but being for an amount 
beyond that jurisdiction, there is no express enactment 
authorizing it to be divided in order to bring it within the 
cognizance of that court. An express enactment is neces- 
sary for the purpose of conferring authority to act upon 
courts of limited jurisdiction; they take nothing by intend- 
ment. It is insisted. not that the title of the claimant is 
encumbered by the independent lien created by these 
judgments, but by the recorded lien which it was their 
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purpose to enforce. This lien not being enforced, how- 
ever, in the manner and within the time required by law, 
does not bind the property claimed, and it follows that 
the claim should have prevailed, not onlyas to a part, but 
as to all of these executions. The claimant’s bill of excep- 
tions must be sustained, and the judgment complained of 
thereby is to be set aside. 
Judgment reversed. 


Craia vs. FRASER. 


1. An affidavit of illegality is a defence, and falls within the provis- 
ion of the law that all pleas or defences in any court in this state 
which have to be filed under oath shall be held to be sufficiently 
verified when the same are sworn to before any notary public, jus- 
tice of the peace, judge, etc., of any county of another state where 
the oath is made, or before any other officer of such state or county 
whois authorized by the laws thereof to administer oaths, and the 
official attestation of the officer before whom the oath or affidavit 
may be made shall be prima facie evidence of the official charac- 
ter of such officer, and that he was authorized by law to adminis- 
ter oaths. 

(a.) This case is distinguished from those in 56 Ga., 612; 64 Id., 622. 

2. An affidavit of illegality sworn to be true to the best of the knowl- 
edge and belief of the defendant as to the grounds thereof, is in- 
sufficient, and will be stricken on demurrer. 

3. Where a proceeding was commenced by attachment against a non- 
resident debtor, and the attachment was levied on his property, 
and judgment was rendered only against the property attached, 
the debtor was not entitled to any notice of the suit or service of 
the process. 

(a.) This case is distinguished from that in 54 Ga., 575. 

(b.) The affidavit of illegality in this case shows that the defendant 
had notice of the suit. 

(c.) A defendant cannot make out by his proof a different case from 
that set out in his affidavit of illegality. 


September 9, 1884, 


Officers. Pleadings. Practice in Superior Court. I] 
legality. Attachment. Notice. Before Judge Esrss. 
, White Superior Court. April Term, 1884. 
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Craig vs. Fraser. 


A fi. fa. in favor of C. P. Craig vs. John A. Fraser was 
levied on a lot of land. Defendant interposed an affidavit 
of illegality, the body of which was as follows : 


*‘A certain execution issued from said superior court of White 
county, in favor of C. P. Craig versus said John A. Fraser, which has 
been levied upon lot fifty-eight (58) in the third (3d) district of origi- 
nally Habersham, now White county, has been issued illegally, and 
is proceeding illegally, as deponent firmly believes, on the ground 
that said execution is based upon a pretended judgment in said court, 
which is absolutely void, as deponent firmly believes, because said 
judgment was obtained without notice to deponent; that deponent 
has never had his day in court in the case in which the judgment was 
rendered, on which said execution is based, never was served in said 
case, never waived service, never appeared or pleaded, and never had 
any notice whatever of the pendency of said case, except a copy of the 
writ of attachment; and deponent further says that there never was 
any debt or obligation due from deponent to the said C. P. Craig, the 
plaintiff in said case, and never has been indebted, in any way or 
manner whatever, to the said C. P. Craig; that the judgment and 
execution and ali the proceedings on which they are based are fraud- 
ulent and void. Jno. A. FRASER. 


‘“‘Sworn to and subscribed before me the 26th day of January, 1884. 
Auton Apams, Justice of the Peace, Pre. 111, 
Bexar County, Texas.’’ 


Then follows this attestation: 


“Tre State or Texas, County of Bexar. 


“T, Thad. W. Smith, clerk of the county court of Bexar county, 
said court being a court of record and having a seal, do hereby certify 
that Auton Adams, Esq., whose genuine signature appears subscribed 
next hereinabout, is now, as he was at the time of so signing, a duly 
elected, commissioned and qualified justice of the peace of precinct 
U. S. A. of Bexar county, Texas; that to all acts done by him in that 
capacity full faith and credit are due, and should be given, and that 
his signature thereto is genuine. 

‘* Given under my hand and seal of office, at San Antonio, Texas, 
this 26th day of January, A. D. 1884. Taap. W. Smita, 


Clerk of the County Court of Bexar County, Texas.’’ 
(Seal. ) 


Plaintiff demurred to the affidavit ore tenus. Over his 
objections, the court allowed affiant to testify that the no- 
tice meant by him in the affidavit of illegality was a no- 
tice of levy on the land. The court sustained the affidavit, 
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and plaintiff excepted. The points made are stated in the 
decision. 


J. J. Kimsey, for plaintiff in error. 


. H. H. Perry, by brief, for defendant. 


Hatt, Justice. 


This record makes but three questions which we deem 
it essential to notice. 

(1.) Whether an affidavit of illegality, taken before a 
justice of the peace in another state, is properly authenti- 
cated by the certificate of the clerk of a court of record of 
that state, under the seal of the court, that the justice, 
whose genuine signature appears subscribed to the affida- 
vit, was then, and at the time of subscribing the same, a 
duly elected, commissioned and qualified justice of the 
peace of a named precinct in the county in which the at- 
testation was made, and that to all acts done by him full 
faith and credit were due, and should be given. 

(2.) Whether the affidavit, stating that the judgment 
and fi. fa. to which the same was filed was proceeding il- 
legally against affiant, as he “firmly believes,” on the 
ground that the execution is based on a pretended judg- 
ment in the court from which it issued, which is absolutely 
void, as deponent firmly believes, because said judgment 
was obtained without notice to him, and he had never had 
his day in court in the case in which the judgment was 
rendered, and was never served in the case, etc., contains 
a sufficiently direct and positive averment as to the grounds 
set forth in the same. 

(3.) Whether, where the proceeding was commenced 
by attachment against a non-resident debtor, and the at- 
tachment was levied on his property, and judgment ren- 
dered only against the property attached, the debtor is 
entitled to any notice of the suit or service of the process. 

These questions were made upon demurrer, the plain- 
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tiff in execution declining to file any traverse or denial of 
the grounds of the affidavit ; and, upon argument, the ille- 
gality was sustained by the court, and exception was taken 
to this judgment. 

The affidavit set out that deponent never had any notice 
whatever of the pendency of the case, “except a copy of 
the writ of attachment,” and that there never was any 
debt due from him to the plaintiff; that he never owed 
him as alleged ; that the judgment and all the proceeding- 
were fraudulent and void. The court permitted the affi- 
ant, over the objection of the plaintiff, to introduce evi- 
dence taken by his interrogatories, to show that he meant, 
by averring in his affidavit that he had no notice of the 
pendency of the suit, except a copy of the writ of attach- 
ment, the notice served by the sheriff when he Jevied the 
execution upon the land attached. 

1. This court, in a case found in 56 Ga., 612, held that 
a claim affidavit and bond, purporting to be executed in 
another state, could not be received here without due au- 
thentication ; that the seal of a foreign notary was not 
authentication, nor was the certificate and seal of the clerk 
of a court of record, without a further certificate from the 
judge, chief justice or presiding magistrate of such court. 
In 64 Ga., 622, the same requirements were applied to the 
authentication of a foreign judgment. These rulings 
were made upon the act of Congress of May, 1790. One 
case was decided in 1876, the other in 1880. The present 
case is distinguished from the foregoing, in that this affi- 
davit is claimed to be, and we think properly, a defence 
to this proceeding, and the act of the legislature passed 
in 1870, Code, §3450, provides that all pleas or defences 
in any court of the state, which have to be filed under oath, 
shall be held to be sufficiently verified, when the same are 
sworn to before any notary public, justice of the peace, judge, 
etc., of any county of another state where the oath is made, 
or “before any other officer of such state or county, who is 
authorized by the laws thereof to administer oaths, and 
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such oath, so administered, shall have the same force and 
effect as if it had been made before an officer of this state 
authorized to administer the same; that the official attes- 
tation of the officer, before whom the oath or affidavit may 
be made, shall be prima facie evidence of the official char- 
acter of such officer, and that he was authorized by law to 
administer oaths. 

2. It has been repeatedly held that an affidavit of itle- 
gality, sworn to be true, to the best of the knowledge and 
belief of defendant, as to the grounds thereof, is not suffi- 
cient and will be stricken upon demurrer. 58 Ga., 445, 
and cases cited. 

This being the character of the present affidavit, it should 
have been dismissed, and the demurrer thereto sustained. 

3. But if the statement of the grounds of the affidavit 
had been positive and unqualified, instead of. being made 
upon belief only, the matters set forth would have been 
insufficient to arrest the sale under this levy. No notice 
of the pendency of the attachment was required to author- 
ize such a judgment as that rendered in this case; it was 
against the property, and was not a general judgment 
against the defendant. Code, §§3328, 3309. It was in- 
sisted that Mullen vs. Smith et al., 54 Ga., 575, was a case 
in point to sustain this affidavit of illegality as a mode of 
defence proper to set aside this fi. fa. by avoiding the 
judgment upon which it issued; but we are of a different 
opinion. In that case, the court rendering, the judgment 
had no jurisdiction of the case; the whole proceeding was 
coram non judice and void, and the decision was put dis- 
tinctly on that ground. In this case, it is entirely different; 
the defendant was a non-resident of the state, and the at- 
tachment was made returnable to the superior cdurt of the 
county in which the property attached was situated ; in 
the other case, the defendant was not a non-resident, but 
at the time the attachment was sued out, he resided in an 
adjoining county to that in which it was sought to bring 
him to answer to the plaintiff’s suit. Because he was not 
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served with the suit and required to appear, it was held 
that he might, by affidavit of illegality, go behind the judg- 
ment to set up a valid defence to plaintiffs claim, under 
Code, §3671. The defendant, in the present case, accord- 
ing to his allegations in the affidavit, had notice of the 
pendency of the suit, for he was served with a copy of the 
writ of attachment. 

Surely he should not be permitted, without amending 
the grounds of his affidavit, to make, by his proof, another 
and entirely different case from that set out in his sworn 
defence. If he has a meritorious defense, he may perhaps 
be able to avail himself of it, and render it effectual by 
another proceeding of a different character. 

Judgment reversed. 
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Except in cases where the entire injury is to the peace, happiness 
or feelings of the plaintiff, worldly circumstances should not be 
admitted or weighed in the ascertainment of damages. 

2. Where a passenger on a railroad train, who had delivered his ticket 
to the conductor, was subsequently ejected by the latter, who took 
him by the arm, led him to the platform, and he thereupon got off, 
although this was done kindly, and he did not resist so as to re- 
quire violence, yet the jury might find exemplary damages. The 
inconvenience, insult in the presence of fellow passengers and 
wounded feelings of the person ejected could be consicered by the 
jury. 

3. Extraordinary diligence is the measure of care which conductors 
must exercise toward passengers. 

4. There was no error in ruling out what plaintiff said as to another 

‘person’s conduct in correcting a mistake as to that person’s ticket, 
or the price of it, it not being said in the presence of the conduc- 
tor or communicated to him, but being said at or near the ticket 
office, before the plaintiff entered the car. 

(a.) There was no error in the court’s stating to the jury that no 
power on éarth could set aside their verdict, if made under the cir- 
cumstances stated, which meant what the law and facts authorized. 

5. Larceny is a crimen falsi, and the record of a conviction for larceny 
is admissible to discredit a witness. 

6. In case of the ejection from a railroad train of a passenger who 
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had previously delivered up his ticket, and who sues for damages 
on account of such ejection, the presumption is against the com- 
pany; and it devolves on it to show that the conductor, who put 
the passenger off, acted rightly and under authority of law, and 
thus to lift the burden cast aponit by law. 

. The illegal ejection of a passenger entitled by contract to be car- 
ried over a railway is itself an act for which damages are recover- 
able. The measure is for the jury. 

. While the good faith of a conductor, who improperly ejected a pas- 
senger, would not defeat the right to recover damages therefor, yet 
it might be considered in fixing the amount of such damages; and 
bad faith on the part of the conductor might be considered to in- 
crease the damages. 

February 7, 1885. 


Railroads. Damages. Negligence. Witness. Evi- 
dence. Larceny. Diligence. Presumptions. Before 
Judge Hammonp. DeKalb Superior Court. March Term, 
1884. 


Homer brought suit against the Georgia Railroad, alleg- 
ing that he had been wrongfully ejected from defendant’s 
train after having purchased and delivered to the conduc- 
tor a ticket to his destination; that he was put out in an 
old field, away from a crossing, and in the rain. He laid 
his damages at $3,000.00. 

On the trial, the evidence for the plaintiff was, in brief, 
as follows: Plaintiff lived at Stone Mountain, but worked 
at Lithonia, a station further down the road than his start. 
ing point, which was Decatur. He purchased a ticket 
from Decatur to Lithonia and delivered it to the conduc- 
tor, on demand, before reaching Stone Mountain. After 
passing that point, the conductor again called for his ticket. 
He replied that he had given up his ticket. The conduc- 
tor denied this, said plaintiff had just got on the train and 
was trying to beat his way, and stopped the train. caught 
plaintiff by the arm and put him off. It was about seven 
o’clock in the evening. and was dark and raining. It was 
from thirty-five to fifty yards from where a small road 
crossed the railroad. Plaintiff went to a house about one 
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hundred yards distant, where he had formerly boarded, 
and staved all night without cost. He had been attend- 
ing court in Decatur as a witness, and had gone thither 
by private conveyance. 

The evidence for the defendant was, in brief, as follows: 
Plaintiff and several others purchased tickets at Decatur to 
Stone Mountain. Two of them expressed an intention of 
“eating” their way to their places of destination below 
that point, and plaintiff said he intended to “beat” his 
way to Lithonia. After passing Stone Mountain, the con- 
ductor called for his ticket to Lithonia. He claimed to 
have already given it up. The conductor denied this, and 
told him he must pay or get off. Plaintiff fe't in his 
pockets, and said he had no money’ The conductor rang 
the bell, stopped the train and accompanied plaintiff to the 
steps of the car with his lantern. After the plaintiff was 
off, the conductor asked if he was all right, and receiving 
an affirmative answer, the train proceeded. There was 
only one other passenger in the car at the time. The con- 
ductor did not put his hand on the plaintiff; he would 
have called for assistance if it had been necessary, but it 
was not. He testified that he did not see plaintiff until 
after the train left Stone Mountain. Plaintiff explained 
that some water on his hat had got there from his having 
put his head out of the window into the rain. 

The record of a conviction of the plaintiff. on plea of 
guilty by him, for larceny from the house, was put in evi- 
dence. It was dated about four years before the trial, and 
was from another county. 

The jury found for the plaintiff $300.00. Defendant 
moved for a new trial, on many grounds, but the follow- 
ing will show the points decided by the court : 

(1.) Because the verdict was contrary to law and evi- 
dence, and the damages were excessive. 

(2.) Because the court admitted, over objection, evidence 
to show that the defendant was worth about $5,000,- 
000.00 above its indebtedness. 
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(3.) Because the court refused to charge, in effect, that, 
although the conductor may have been mistaken about 
having taken the ticket of plaintiff, yet if he acted in 
good faith and without violence or insult, only actual or 
nominal damages could be recovered ; but charged as fol- 
lows: “The question of the conductor’s good faith and 
belief would not affect the plaintiff's right to recover, but 
might affect the amount of damages that the plaintiff 
would be entitled to recover, as the court will explain to 
you.” 

(4.) Because the court refused to charge as follows: 
“While plaintiff was not obliged to resist forcibly any 
force used to expel him in order to have a claim against 
the defendant for damages, yet, before he can claim to 
have been ejected from the train, there must appear to 
have been some compulsion greater than words; there 
must have been some force, however slight, or some dis- 
play of sufficient force. Obedience by plaintiff to a mere 
unlawful order of the conductor would not sustain an 
action for forcible expulsion, so as to allow exemplary 
damages or any more than actual damages or nominal 
damages.” 

(5.) Because the court refused to charge as follows: 
“The conductor would be bound not to extraordinary, 
but to only ordinary diligence in keeping and remember- 
ing about the identity of passengers and tickets, just like 
other persons conducting business with each other; that 
is, in the light of reason and according to the nature and 
circumstances of the business in hand.” {The court 
charged, in substance, that the rule of extraordinary dili- 
gence would apply. |] 

(6.) Because the court charged as follows: “ When you 
have done that (7. e., determined whether there was any in- 
jury and what would compensate for wounded feelings or 
injury to peace and happiness), and your verdict is free 
from any bias, prejudice or feeling for or against the par- 
ties, there is no power on earth that can set it aside; you 
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alone are the judges of what is fair and right in such case.” 

(7.) Because the court rejected the following testimony 
of a witness for the defendant: ‘As we went from the 
ticket office to the car, Homer said to me, that he would 
not have said anything about the mistake in making the 
change if he had been me.” [The witness had testified 
that he purchased his ticket at the same time as did the 
plaintiff; that the agent made a mistake in giving him 
change; and that he called attention to it, and it was cor- 
rected. | 

The motion was overruled, and defendant excepted. 
Plaintiff filed a cross-bill of exceptions, alleging the fol- 
lowing errors: 

(1.) Because the court admitted in evidence the record 
of the conviction of plaintiff for larceny from the house.— 
The objection was that it was irrelevant. 

(2.) Because the court refused to charge as follows: 
“ If you believe from the evidence that the plaintiff was 
illegally ejected from the defendant’s train, the |law] pre- 
sumes that it was in consequence of the [want of] use of 
the diligence required by law of the defendant, its agents 
and employe’s, in the transportation of passengers; and it 
would be incumbent. on the defendant, by proof, to show 
that they had used that degree of diligence: required of 
them by law, to-wit, extraordinary diligence.” 

And because the court charged as follows: “If it (the 
testimony) be equally balanced, then the plaintiff's case 
fails, and he could not recover,” and added, after charging 
that, in case of injury by the running of trains, the pre- 
sumption of law is against the company, these words: 
“ But not so in a case like the one you are trying, where 
the alleged injury is for a refusal to perform a contract to 
carry a passenger, as is alleged here, and the burden of 
proof is not on the railroad company, but is on the plain- 
tiff.” 

(3.) Because the court refused to charge as follows: 
“If the evidence shows that the plaintiff was illegally 
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ejected from the cars of the defendant, the law presumes 
he was damaged.” 

(4.) Because the court charged as follows: “If you find 
from the evidence that the conductor did expel the plain- 
tiff from the train, but that he acted in perfect good faith, 
that is, that he really and truly believed plaintiff had not 
paid his fare or delivered up his ticket to a point beyond 
where he was expelled, then you would consider that, in 
making up your minds as to the amount of damages plain- 
tiff is entitled to.” 


L. J. Wryy, for plaintiff. 


J. B. Cuymtmne; Hittyver & Bro.; Canpiter, Tuomson 
& Canpb.er, for defendant. 


Jackson, Chief Justice. 


This is an action for the recovery of damages brought 
by Charles Homer against the Georgia Railroad and Bank- 
ing Company for ejecting the plaintiff from the cars be- 
tween Decatur and Lithonia, though he had given to the 
defendant’s conductor a ticket purchased at Decatur 
through to Lithonia. The jury found for the plaintiff three 
hundred dollars, and the railroad company being denied 
a new trial, excepted ; and Homer also excepted, and as- 
signed errors in a cross-bill of exceptions. 

1. There is one error assigned in the bill of exceptions 
brought by the company, which, in our judgment, demands 
a new trial, under the ruling in Higgins vs. The Cherokee 
Railroad Company, decided during the present term. 
That is the admission of the testimony in regard to the 
immense wealth of the Georgia Railroad & Banking Com- 
pany. We think that juries are disposed enough ordinarily 
to find against railroad corporations, without helping them 
to do so, and to increase the damages because they are so 
enormously rich, and in order to multiply the damage to 
admit testimony detailing that wealth. Except in cases 





SEPTEMBER TERM, 1884. 257 


The Georgia kKailroad vs. Homer, and vice versa. 








where the entire injury is to the peace, happiness or feel- 
ings of the plaintiff, where, under section 3067 of our Code, 
the worldly circumstances of the parties are admissible to 
be weighed by the jury, as was the common law, we think 
worldly circumstances should not be weighed or admitted 
to be weighed. What effect this evidence may have had 
in contributing to the amount of the verdict. we cannot 
tell. We do not say that it is or that it is not excessive, 
but we simply rule that it should not be increased, as it 
might have been, by illegal testimony tending to induce 
the jury to increase the damage. 

2. We see no error in the charge that exemplary dam- 
ages might be recovered with or without actual force in 
a case like this. The conductor took the passenger by the 
arm and led him to the platform, and he got off. All was 
done kindly, but by the commanding authority of the con- 
ductor. The passenger lost nothing by not resisting and re- 
quiring force to eject him. On the contrary, he was right 
to yield to authority and throw himself for remuneration 
upon the law. Of course, rude and violent conduct would 
be a circumstance to demand increase of damages against 
the company, but more than actual damage is recoverable 
for the act of putting off, by the mere moral force of au- 
thority, a passenger who had a ticket and was entitled to 
ride to Lithonia, before he got there. The inconvenience, 
the insult in the presence of feliow passengers and the 
wounded feelings of the passenger, may be considered and 
weighed. Code, §3066. The act, without considering the 
intention, may be aggravating; and certainly it is very 
aggravating, where one has bought a right to be transported 
to Lithonia, for him to be ejected in a field where there 
was no depot, or cross-road even, before he reached his 
destination. Code, §3066, supra. 

3. Extraordinary diligence is the measure of care which 
conductors must exercise towards passengers, and there is 
no error in so charging the jury. It has been expressly so 
ruled by this court, and other authority is unnecessary to 

v 73-18 
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be invoked. Code, §§2067, 2083; 34 Ga., 330; 58 Jd, 
461, and following cases. 

4. There was no error in ruling out what plaintiff's say- 
ing was as to another person’s conduct in correcting a mis- 
take as to that person’s ticket or the price of it, it not being 
said in presence of the conductor or communicated to him, 
but at the Decatur ticket office, or near it, before entering 
the car. It was no part of the res geste, or otherwise ad- 
missible. Nor can we see error in the court stating to the 
jury that no power on earth could set aside its verdict, if 
made under the circumstances stated, which meant simply 
what the law and facts authorized. 

5. In respect to the cross-bill of exceptions, we think 
that the court properly admitted the record of the plain- 
tiffs conviction of larceny from Hall county. It is a con- 
viction of a “ erimen falsi,” and evidence tending to dis- 
credit the plaintiff’s testimony. 

6. In this, as in all such cases, the presumption is against 
the agent of the railroad company, and it devolves on the 
company to show that the conductor acted rightly and 
under authority of law, and thus to lift the burden cast 
upon it by the law. 

7. The illegal ejection of a passenger entitled by con- 
tract to be carried over a railway is itself an act for which 
damfige is recoverable. The measure is for the jury. 

8. On the point of good faith in the conductor, we think 
‘that, whilst it does not in law defeat the right to recover 
damage, yet it-may be considered in making up the amount 
thereof. Just as the company would be responsible for 
his intention to do wrong, which is bad faith, and the 
damages be therefore increased under. section 3066 of our 
Code, so it ought to receive credit for his good intention, 
‘and the damage should not be so high where its agent 
‘acted bona fide. 

This covers all the points made in both bills of excep- 
tion. The judgment is reversed, and a new trial awarded, 
on the ground of error in admitting evidence of the wealth 
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of the plaintiff in error, the costs of the original bill of ex- 
ceptions to be paid by the defendant in error to that writ 
of error, and of the cross-bill by the defendant in error to 
that writ of error. 

Judgment reversed. 





Wuitworta vs. WorrorpD, administrator. 


. A court of equity will not appoint a receiver to hold land pending 
an action of ejectment for the recovery of the same, where defend- 
ant in ejectment was a bona fide purchaser thereof. 

. The act of 1876 (Acts 1876, p. 51) required all suits for the recovery 
of property which had been set apart as a homestead and sold 
prior to its passage to be brought in equity, and it further pro- 
vided that such suits should be commenced within six months 
after its passage. 

. No greater right is vested in an administrator respecting the prop- 
erty of his intestate than the latter might himself have exercised 
and enjoyed if he were alive. 


January 21, 1885. 


Vendor and Purchaser. Injunction and Receiver. Eject- 
ment. Homestead. Equity. Administrators and Exec- 
utors. Before Judge Farx. Bartow County. At Cham- 
bers. December 4, 1854. 


Reported in the decision. 


Aubert S. Jounson, for plaintiff in error. 
J. A. Baker, for defendant. 


BLANDFOoRD, Justice. 


A certain tract of land was set apart as a homestead to 
Mrs. Denman, as head of a family of minor children; the 
said land at that time belonged to the estate of her de- 
ceased husband, in the year 1870; and during that year, she 
sold and conveyed this land. so set apart, to the plaintiff in 
error, with the approval of the ordinary, he paying full value 
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for the same. The defendant in error, as administrator of 
the deceased husband, filed this bill to have this land 
placed in the hands of a receiver, to hold until the termina- 
tion of an action of ejectment which he had brought against 
plaintiff in error. He allegedin his bill that it was neces- 
sary to recover this land to pay debts of his intestate, 
which had been contracted prior to the year 1868, and 
that Whitworth wasinsolvent. Thecourt below appointed 
the receiver, and Whitworth excepted, and this is assigned 
as error. 

We think the court committed manifest error in ap- 
pointing the receiver in this case. Whitworth was a bona 
fide purchaser without notice, according to the facts of this 
ease; his deed from Mrs. Denman was approved by the 
ordinary, in accordance with the statute. The debts and 
obligations of Mrs. Denman’s husband, although in judg- 
ment, were no lien upon the land, according to the law of 
this state, as had been decided at that time by a majority 
of this court. We know of no authority which will author- 
ize a court of equity to appoint a receiver of land pending 
an action of ejectment for the recovery of the same, where 
the defendant in ejectment was a bona fide purchaser of 
such land; none has been shown us by the zealous advo- 
cate for defendant in error. Again, the act of 1876 (acts 
page 51) requires all suits for the recovery of property 
which has been set apart as a homestead and sold prior 
to the act to. be brought in equity, and further provides 
that such suit shall be commenced within six months 
after the passage of the act. This act intended to cover 
a case like this; it is a quieting act by its provisions. 

And further, if the intestate of defendant in error could | 
not recover this land from Whitworth, if he were alive, | 
then the defendant in error, or his administrator, cannot 
recover this land. There is no greater right vested in an 
administrator, respecting the property of his intestate, than | 
the right which the intestate himself might exercise and \ 
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enjoy if he were alive. So, upon either or all of these 
grounds, the judgment or decree appointing a receiver in 
this case must be reversed. 

Judgment reversed. 


Pratt vs. FountvAIN. 


Where, toa statutory proceeding to dispossess an intruder,the defend- 
ant filed a counter-affidavit, following the statute literally, except 
that he alleged that ‘‘he does in good faith claim a legal title to 
the possession,’’ this was equivalent toa statement that he claimed 
the right of possession, and was sufficient ; and the counter-aflida- 
vit was not demurrable. 


December 19, 1884. 


Intruders. Landlord and Tenant. Possession. Plead- 
ings. Title. Words and Phrases. Before Judge ADAmMs. 
Chatham Superior Court. December Term, 1883. 


reported in the decision. 


Joun M. Guexarp, for plaintiff in error. 


Fraser & Wiison; Garrard & MeEtprim, for defend- 
ant. 


Jackson, Chief Justice. 


The defendant in error instituted the statutory proceed- 
ing tv turn out of possession of certain premises the plain- 
tiff in error by the affidavit prescribed by the statute. The 
plaintiff in error defended by a counter-affidavit, which 
followed the statute literally, except that he used the phrase 
“that he does in good faith claim a legal title to the pos- 
session of the land mentioned and described in the affida- 
vit” of the plaintiff, instead of using the words “a legal 
right,” prescribed by the statute; whereupon the court 
dismissed the counter-aflidavit, and error is assigned here 


on that judgment. 
\ 
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So that the sole question is, are the words “ a legal title” 
equivalent to “a legal right”? Lord Coke says: * Titulus 
est justa causa possidendi id quod nostrum est,” or, to 
translate it, the just cause or ground of possessing that 
which is ours. Jacob, in the Law Dictionary, says: “ The 
word title includes the right, but is the more general word.” 
Abbott, in his Law Dictionary, defines title to be “such a 
claim to the exclusive control and enjoyment of a thing 
as the law will recognize and enforce,” and adds that “ the 
word title, as applied to lands or goods, signifies either a 
party’s right to the enjoyment thereof, or the means 
whereby such right has accrued, or by which it is evi- 
denced.” Webster defines it, as applied to law, to be “that 
which constitutes a just cause of exclusive possession; 
that which is the foundation of ownership of property, 
real or personal; right; as a good title or an imperfect 
title; the instrument which is evidence of a right; that 
by which a beneficiary holds a benefice by the canon 
law.” Worcester defines it as, “that which gives a right 
or claim to ownership; that by which the owner of lands 
or of personal property has the just possession of his 
property; the instrument or document by which a right 
to something is proved.” 

The Georgia Code defines it thus: “Title is the means 
whereby a person’s right to property is established ;” and 
defines a perfect title, in the succeeding section, in these 
words: “One person may have the right of possession, 
and another the right of property. In the union of the 
two consists a perfect title.” 

The conclusion appears to us irresistible that an affida- 
vit that one claims the legal title to the possession of land 
is equivalent to an oath that he has the legal right to it. 
Such a one cannot be an intruder, if he proves on the 
hearing what he affirms in his pleading. 

In 46 Ga., 223, this court sustained such an affidavit 
when the affiant declared that he claimed * bona fide” a 
legal right to the possession, though the statute uses the 
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words “in good faith;” so that it is not necessary to fol- 
low the statute literally. See also 46 Ga., 479, where this 
court uses the words right and title,in a proceeding of this 
sort, as equivalent expressions. 

We are clear that the dismissal of the counter-affidavit 
was wrong; and the case must be re-instated and the right 


or title to the possession be tried. 
Judgment reversed. 


Cited by plaintiff in error, 46 Ga., 223, 479. 
By defendant in error, Code, §$3459, 4071; 59 Ga., 196; 
38 Id.,29; 41 Id., 105; 43 Id., 267; 38 Ld.,29; 20 Id., 105. 


Mureuy, trustee, e¢ al. vs. Tue Mayor, Etc., oF Savan- 
NAH et al. 


1. A bill of review may be brought for the purpose of procuring a 
reversal, alteration or explanation of a decree made in the former 
suit, as well upon error in law appearing on the face of the decree, 
without further examination of matters of fact, as upon some 
new matter; but where it is brought upon the last ground, the 
new matter must be such as could not have been used when 
the decree was made; and it must distinctly appear that it has 
come to the knowledge of the applicant and his agents for the first 
time since the period at which he could have made use of it in the 
suit, and that it could not, with reasonable diligence, have been 
discovered sooner. 

..) The decree sought to be reviewed has been altered, so as to make 
if conform to the ruling of this court when the present case was 
here before (Laurence et al. vs. Mayor, etc., of Savannah, 71 Ga., 
392). Further than this the court could not go; and a refusal to 
set aside the former decree, in order to let in a claim’ for damages, 
was proper. 

(b.) A deeree mide with the consent and at the instance of a party 
cannot be set aside by him by bill of review, unless, by clerical 
error, something has been inserted therein as by consent which 
had not been consented to. 

. This court disapproves the finding of attorney’s fees against the 
city, which seems to be free from the charge of being stubbornly 
litigious, or from any imputation of bad faith; but as no motion 
was made by the city to get rid of this part of the verdict, this 
court cannot interfere. 

January 6, 1885, 
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Decrees. Judgments. Equity. Consent. Practice in 
Supreme Court. Before Judge Apams. Chatham Supe- 
rior Court. June Term, 1884. 


Reported in the decision. 
CurtsuoLmM & Erwin, for plaintiffs in error. 
Ii. C. Cunntncnam; Joun M. Guerarp, for defendants. 


HALL, Justice. 


This case was before the court at the September term, 
1883, under the name of Laurence et al. vs. The Mayr, 
etc., of the City of Savannah et al.,* when we held that 
when the city re-entered and took possession of lots for 
the non-payment of ground rent, it was re-invested with 
the title to the premises, so far as to enable it to sell and 
convey for the satisfaction of demands due to it on this 


account and for taxes; but if any surplus remained after 
the payment of such claims, it held such surplus for the party 
who owned the lot at the time of the re-entry and sale. 
On that trial, the present plaintiff in error and the Lau- 
rences were the claimants of the surplus then in hand, 
which, prior thereto, had been awarded by the city author- 
ities to the former, and the presiding judge, holding that 
it was the absolute owner and might dispose of it as it 
saw proper, dismissed the bill filed by the Laurences, upon 
the demurrer of Murphy, the present plaintiff in error, 
without at all considering the title of the complainants in 
that bill. We reversed that judgment and directed a trial 
of the issues made by the respective claimants to that 
fund. This trial has taken place, and resulted in a verdict 
awarding the whole amount in dispute to the plaintiff in 
error, together with his counsel fees incurred in prosecut- 
ing his claim. The Laurences made no motion to set 
this verdict aside, and submitted to the finding. The city 


*See 71 Ga., 392, where the case is reported. 
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made no motion for a new trial, and did not attempt to dis- 
turb the verdict, but filed a bill of exceptions to the allow- 
ance of counsel fees against it. Murphy, the present 
plaintiff in error, moved for a new trial upon numerous 
grounds, which was refused, and upon the judgment refus- 
ing it he brings the case here again for review. He does 
not complain that he will not receive the remainder of the 
entire fund in hand, with interest thereon, after satisfying 
the claims of the city, but he insists that he was entitled 
to damages by reason of certain matters set up in his 
amended answer, which was filed and converted into a 
cross-bill after the case was remanded for another hearing 
by this court. He insists that the ordinances of the city in 
existence at the time of the original leasing of the lot of 
land in question entered into and formed a part of the 
contract between the lessee under whom he holds and the 
city; that when the city re-entered and sold, the sale should 
have been made in accordance with these ordinances; that 
their terms were violated in the sale actually made; that 
this sale was made under an ordinance essentially different 
from the former ; that in consequence thereof and of Lard- 
ships fraudulently and wrongfully put upon him by the 
city authorities at this sale, the property brought much 
less than its actual value; that he was not allowed to bid; 
that a certain sum, more than sufficient to cover the de- 
mands of the city, was required to be paid in cash during 
the hours of sale, after the property was knocked down, 
and in the event of a failure to make this deposit, the prop- 
erty was to be at once re-sold at the risk of the former 
purchaser; that the city legislation, so far as it altered or- 
dinances in existence at the date of the lease, changed the 
terms of the contract and impaired its obligation, and was 
therefore unconstitutional and void. 

From his own pleadings and the proofs in the case, it 
appeared that he was anxious to dispose of this property 
and convert it into money, but could not do so, because of 
the claim set up by the Laurences to a portion of it; to 
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get this difficulty out of the way and to clear his title of 
this incumbrance, he allowed his ground rent and taxes to 
fall in arrear, and applied to the city to re-enter and to sell, 
not only a sufficiency to pay up these debts, but to sell the 
entire property, the lot having been divided and each sep- 
arate part after the division having been improved by the 
erection of buildings and other structures thereon ; in pur- 
suance of this application, the city consented to do as it 
was asked, but beyond its acceptance of the terms pro- 
posed, it did not go at that time ; subsequently, however, it 
re-entered and offered both parts of the lot for sale; two 
attempts were made before the sale was consummated. 
After the sale, the plaintiff in error filed a bill in Chatham 
superior court against the mayor and aldermen of the city 
of Savannah, to which the Laurences were not parties, to 
reach this fund. A decree was had by that court on this 
bill; it settled that Murphy was trustee of his minor chil- 
dren; that the trust under which he held was executory ; 
and that the cestuis gue trust being minors, he could not 
reduce the fund to possession without giving bond and 
security to account to the:n for it; but that he could not 
do this in any event, unless the city, after the satisfaction 
of its demands, saw proper to turn over the balance to him, 
as it was the absolute owner thereof, and had the right to 
dispose of it as it might see proper; no exception was 
taken by him to this decree; he acquiesced in it for more 
than two years; in the litigation with the Laurences over 
this fund, it seems to have been ignored. After the decis. 
ion of that case by this court, he sought by his cross-bill to 
review and reverse that decree not only for errors appear- 
ing on the face of the decree, (which was contrary to prin- 
ciples subsequently settled by the decision of this court), 
but also for facts, which he then set up, tending to show 
imposition and fraud upon the part of the city in conduct- 
ing the sale from which the fund arose, and on account of 
which he contended he was entitled to recover damages. 
The court decreed in conformity with so much of the 
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prayer of the cross-bill as made the decree under review 
conform to the principle settled by the decision of the 
court, but refused to decree as to the other object sought 
to be attained by reviewing and opening this decree; and 
this refusal makes the question we are now called upon to 
determine 

1. There is no doubt but a bill of review may be brought 
for the purpose of procuring a “reversal, alteration or 
explanation” of a decree “made in a former suit, upon 
error in law appearing on the face of the decree, with- 
out further examination of matters of fact,” as well as 
upon “some new matter.” But where it is brought upon 
the last ground, the “new matter” must be such as has 
“ been discovered since the decree, and as could not possi- 
bly have been used when the decree was made ;” it must 
distinctly appear that it “has come to the knowledge of 
the applicant and his agents for the first time since the 
period at which he could have made use of it in the suit, 
and that it could not, with reasonable diligence, have been 
discovered sooner.” 2 Daniell’s Ch. Pr., 1576, 1578, and 
cases cited in note 2. 

In Smith vs. Hornshy et al., 70 Ga., 552, 557, we 
had this question under consideration, and said: “ There 
is no allegation, however, that the complainant was 
ignorant of these facts when the case was formerly 
before the court, or that he was prevented from availing 
himself of them by accident cr mistake” (and we now 
add, by “ imposition,” Code, §3178), “or the fraud or act 
of the adverse party, unmixed with negligence on his part. 
Code, §§3129,3595. It is,on the contrary, quite apparent, 
from the record, that he was well apprised of all the facts 
now relied on to avoid the force of this decree before the 
filing of the hill on which it was rendered, and that he was 
not prevented by accident, mistake, fraud, or the act of his 
adversaries, from insisting upon them.” So in the present 
case, there is not a single fact or cireumstance now relied 
on as the basis for the recovery of damages from the city, 
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that was not well known to both the plaintiff in error and 
his able counsel, when he filed the bill on which the de- 
cree, now sought to be reviewed, was made; and nothing 
whatever appears to show that he could not then have 
availed himself of them as well as at the present time He 
was perfectly free to act in the matter, and deliberately 
chose his course. He voluntarily refused to bring them 
forward, and for two years and more acquiesced in a re- 
sult that might have been different, had he seen proper 
to urge them to obtain the relief he now seeks. The decree 
has been “altered” in the only particular in which it 
could have been so altered, under the law, to secure the 
rights of the parties; further than this, the court had no 
power to go, and the refusal to entertain the claim for 
damages was eminently proper. The part of the decree 
now assailed and sought to be set aside, in order to let in 
this claim, was not only made with the consent, but at the 
instance of the plaintiff in error, and it is familiar doctrine 
that such a decree cannot be set aside by bill of review, 
unless, by clerical error, something has been inserted 
therein, as by consent, which has not been consented to. 
The city undertook to sell this property at the request of 
the plaintiff in error, in order to relieve his title of an in- 
cumbrance that seriously impeded its free use and dispo- 
sition. It acted, not so much for the protection of its own 
rights—for, in any event, the property was bound for the 
claims it held against it,—as for his relief. He acquiesced 
in all that was done, and insisted, in the courts, upon his 
right to have the fund held by the city ; he even went so far 
as toset up the rightof the city to dispose of the fund, and 
to disregard the claims of others to the same. The city seems 
to have recognized his claim and to have aided him at every 
turn; it has been involved,on his account, in serious lit- 
igation, and has ineurred expense in consequence thereof. 

Surely this party is now estopped from undoing what 
has been done at his special instance and request, and 
which, upon consideration, he has, in various ways, rati- 
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fied and confirmed. Every presumption is in favor of so 
much of this record and decree as we have seen cannot be 
reviewed, ete. Code, §3753. To hold otherwise would be 
to enable him to take advantage of his own conduct, to the 
detriment of a party who had graciously and gratuitously 
served him. 

2. While we cannot approve the finding of the jury, so 
far as it saddles the cost of this litigation upon the city, 
which is, from anything we can see in the case, free from 
the charge of being stubbornly litigious, or from the least 
imputation of bad faith, such as renders it liable for the 
counsel fees of the plaintiff in error, yet, on account of 
its failure to make any motion to get rid of this part of the 
verdict, we find ourselves unable to interfere for its relief, 
and must !et both the verdict and the decree rendered on 
and pursuance of it stand. These views preclude the con- 
sideration of other questions made by this immense record. 

Judgment affirmed. 


BraTIE vs. CALHOUN, ordinary, for use. 


1. Where suit was brought against a husband and wife jointly, and 
a garnishment was issued and served, and in order to secure @ 
surety on the bond to dissolve the garnishment, the wife conve yed 
her separate property to him, and he thereupon became the 
surety both of herself and husband, the deed was invalid, so far as 
the liability of her husband was concerned ; and when, on the trial 
of the case, it was determined that her husband was liable, but 
she was not, and the surety on the garnishment bond was com- 
pelled to pay the amount found against the husband, her deed 
amounted to a conveyance to indemnify the surety of her husband, 
and was, therefore, invalid. 

. It does not matter that the garnishment bond relieved money due 
her from the grasp of the garnishment until the case was tried, if 
it made the surety responsible for the ultimate recovery against 
the husband. The surety’s bond for the wife’s ultimate liability 
made a valid consideration for the deed of indemnity as to her, 
but his bond for the husband’s ultimate liability was not a valid 
consideration to support her deed for the purpose of indemnifying 
the surety as to his debts. 
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. It does not matter that, in order to dissolve the garnishment as to 
the wife, it was necessary also to dissolve it as to her husband, 
and that when the surety became such, to release her money, it 
was necessary for him also to become the surety of her husband. 
4. Such a deed having been made to indemnify the surety on the 
garnishment bond of both husband and wife, and the liability 
having been determined to be that of the husband only, her deed 
was void; and where, after her death, the surety brought eject- 
ment based on such a deed, her administrator could successfully 
have defended the case, and if he first filed a plea and then aban- 
doned it and permitted a verdict to be taken against him, he could 
be held liable by the heirs at law of the wife. 
) The ground, based on newly discovered evidence, was not pressed, 
and amounted to nothing. 
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Husband and Wife. Principal and Surety. Title. 
Garnishment. Administrators and Executors. Before 
Judge Hammonp. Fulton Superior Court. March Term, 
1884. 









Reported in the decision. 






L. J. GartretLt; E. N. Broytes, for piaintiff in error. 






W. R. Brown; Biasy & Dorsry, for defendant. 







Jackson, Chief Justice. 





This suit was brought by the heirs at law of Mrs. Mary 
Turner, against the administrator on her estate, to recover 
money alleged to be due by him to her estate. A verdict 
for the heirs at law (except her husband) was rendered, a 
new trial refused, and the administrator excepted. 

The question is, whether the administrator rendered 
himself liable for the value of a parcel of land which he 
permitted to be recovered wrongfully against him, when 
he could have defended it successfully, as is insisted by 
the defendants in error, and as the verdict found. 

The facts, briefly stated, are these: Mrs. Mary Turner 
and her husband were sued by one Rich on joint notes. 
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Pending this suit, Rich caused summons of garnishment to 
issue to an insurance company in respect to its indebtedness 
to defendants, it being really for amount due from loss by 
fire of a building belonging to Mrs. Turner. The garnish- 
ment was dissolved, and Gartrell stood security on the 
bond of Turner and wife to dissolve it. To induce him to 
do so, Mrs. Turner executed to Gartrell a deed to the land, 
for the value of which plaintiffs sued Beatie, administra- 
tor of Mrs. Turner, in this action, and recovered this verdict. 
Rich lost his suit against Mrs. Turner, and recovered only 
against Turner, the husband, and Gartrell, surety on the 
bond to dissolve the garnishment, who had the judgment 
to pay, and then sued for and recovered the land. Beattie, 
the administrator, having first filed a defence, then aban- 
doned it, and allowed Gartrell to take a verdict. So that 
the question is, was Mrs. Turner’s deed to Gartrell good 
and valid to convey title to Gartrell and justify the ad- 
ministrator in suffering a verdict in his behalf? 

1. By our statute, Code, §1783, the wife cannot bind her 
estate by any contract of suretyship. When she agreed 
to indemnify Gartrell‘as surety for her husband, as well as 
herself, and made a deed to her separate estate for that 
purpose, she did an invalid act, so far as the husband was 
concerned ; and when the liability on the joint notes given 
to Rich was found not to be hers, but her husband’s solely 
by the judgment of the court, the effect was to make it plain 
that she did bind her separate estate to indemnify Gartrell 
as surety for her husband, if he were eventually found 
liable to Rich, as well as surety for herself, should she have 
been made liable also to pay the joint notes. The statute 
does not permit her to be surety or encumber her estate 
for her husband’s debt in a transaction in which she is 
sued jointly with him, any more than in one in which he 
is sued alone, unless the debt be her debt. If it be his 
debt, though she be sued for it with him, her deed to her 
separate property to secure it is void. 

2. Nor does it matter that the bond Gartrell signed as 
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surety relieved money due her from the grasp of the 
garnishment until the case was tried, if it made Gartrell 
sure‘y for Rich’s ultimate recovery against her husband. 
The surety’s bond for her ultimate liability made a valid 
consideration for the deed of indemnity to Gartrell, but 
his bond for the husband's ultimate liability was not 
a valid consideration to support her deed for that purpose 
for his debt, and in so far as the deed operated to indem- 
nify Gartrell for paying a judgment against her husband, 
it operated as a security for her husband’s debt and is 
void. Before a surety can be safe in relieving a married 
woman’s effects from involvement in a law-suit, he must 
see to it that his suretyship extends only to her own relief 
and binds him only for her debt; otherwise her bargain to 
indemnify him is void, as it is then a deed or sale to secure 
another as well as herself. The effects so involved must 
remain involved until the termination of the suit, if the 
only way to relieve them from garnishment or otherwise 
be to involve more of her property as surety for her hus- 
band, or, what is the same in effect, to indemnify another 
as such surety. 

3. It follows that it matters not whether, to dissolve the 
garnishment as to her, it was necessary also to dissolve it 
as to her husband; and that, when the surety became her 
surety to release her money, he must also have been his 
or that her money wou!d remain locked up until the hear- 
ing. It must,in such a case, so remain, unless some surety 
can be procured, through the husband’s deed of his own 
property, or some other indemnity than the wife’s separate 
property. 

4. We conclude that the administrator could have suc- 
cessfully defended the ejectment suit of General Gar- 
trell, on the ground that the deed he held from Mrs. Tur- 
ner was void and passed no title out of her; and, of course, 
no matter what may have been ruled on minor points, 
the verdict and judgment raust stand. The administrator 
may have acted in good faith and under counsel’s advice, 








SEPTEMBER TERM, 1884. 73 





Ricks vs. Redwine. 





and the case may press hardly upon him; but the law is 
clearly against him, and that is the master of us all. 

The ground on newly discovered evidence was not 
pressed, and amounted to nothing. 

Judgment affirmed. 


Cited for plaintiff in error, 56 Ga., 344; 62 Jd , 357, 
738 ; Code, §1783; Cain vs. Ligon, adm’r et al.. T1 Ga, 
692; 59 Ga., 254; 1 Sandf. Ch. R., 214, 229, 230; Bayl. 
on Sur. and Guar., 72-3; 1 Kelly, 294. 


For defendant, 20 Ga., 723; 54 Id., 543; 62 Zd., 733; 
56 Id., 403; Code, §§2535, 2547. 


Ricks vs. REDWINE. 


1. Generally a trust estate for which labor has been performed is sub- 
ject to the lien of the laborer, and he may enforce it as in other 
cases, under sections 1974 and 1975 of the Code. 

(a.) Peculiar provisions in the instrument creating the trust, or other 
circumstances which might render the rights of the laborer to as- 
sert his lien by summary process inapplicable, do not appear in 
this case. 

. A clerk employed in a store or other establishment, unless he per- 
forms manual labor, is not a laborer entitled to have a lien upon 
his employer’s property which can be summarily enforced. 

(a.) Although the court erred in his ruling, as there can be no other 
result than that already reached, a reversal will not be granted. 


January 21, 1885. 


Liens. Laborers. Trusts. Clerks. Master and Ser- 
vant. Before Judge Hammonp. Fulton Superior Court. 
March Term, 1884. 


Reported in the decision. 
A.M. Sprer; R. H. Cuark, for plaintiff in error. 


W. I. Heywarp, for defendant. 
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Hat, Justice. 


Redwine contested the claim of Ricks to participate as 
a preferred creditor, by reason of a lien, set up by the lat- 
ter as a laborer, on a fund arising from the sale of the 
property of their common debtor. The affidavit of Ricks, 
setting up this lien, set forth the fact that he was a “la- 
borer,” in consequence of having rendered “service ” to 
White, the debtor, “as a clerk in the National Hotel.” The 
traverse denied his right to the lien, because at the time 
the service was rendered he was not such a laborer as was 
entitled to the lien set up, under sections 1974 and 1975 
of the Code. When this issue came up for a hearing be- 
fore the court, Redwine’s counsel demurred to the proceed- 
ing, on the ground that the fund involved belonged to a 
trust estate, and that the estate was not liable to the lien, 
but that the claim for services rendered must be enforced 
by suit, as in other cases of debts or claims against trust 
estates. 

The demurrer was sustained, and the court ordered 
Ricks’s execution to be dismissed. He excepted to this 
judgment, and brought it here by writ of error. On the 
hearing in this court, we were asked to consider not only 
the question raised by this demurrer, but also that made 
by the traverse, inasmuch as the issue made by the de- 
murrer, if it should be found in favor of Ricks, would not 
be decisive of the case, unless the court should also be of 
opinion that he was entitled to the lien. Thinking the 
request proper under the circumstances, we have complied 
with it, and considered both issues. 

1. We do not agree with our learned brother that a trust 
‘estate for which labor has been performed is not subject to 
the lien of the laborer, and that he may not enforce his 
lien for the labor bestowed, as in other cases arising under 
§§1974 and 1975 of the Code. The proposition is stated 
thus broadly, because we are aware that there may be 
peculiar provisions in the instrument creating the trust 
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or other circumstances which might render the right of 
the laborer to assert his lien by summary process inappli- 
cable. None of these conditions or circumstances, how- 
ever, appear in this case, and they are referred to merely 
to avoid misapprehension as to the extent of this decision. 

2. It has been decided by this court that a clerk em- 
ployed in a store or other establishment, unless he per- 
forms manual labor, is not a laborer, entitled to have a 
lien upon his employer’s property, which can be summa- 
rily enforced. All the former cases on the subject were 
reviewed in the case of Hinton vs. Goode & Crumbley, 
decided at this term of the court. We are entirely satis- 
fied that the conclusion rendered in that case is correct. 
and we think it amply vindicated by the reasons given by 
Crawford, J.,in Richardson vs. Langston & Crane, 68 Ga., 
658. The present case is controlled by these decisions, 
and notwithstanding the error complained of in the ruling 
of the court, there can be no other result than that already 
reached, and it would be needless to send the case back 
for another trial; so we order the judgment affirmed. 


SASSER vs. SASSER. 


1. A husband cannot use his wife’s separate money to buy property 
for himself; and if he invests her funds in real estate in his own 
name, equity will fix a trust upon the land; and having jurisdic- 
tion for one purpose, it will docomplete justice and give full relief 
between the parties. 

. Where a wife filed a bill against her husband, to have an account 
of dealings between them, and to fix a lien upon property in which 
her husband had invested her funds, and the defendant claimed 
that such money as he had used had been given to him absolutely 
by his wife, there was no error in charging that ‘‘ whenever the 
question arises as to the passing of property from the wife to the 
husband, it must be closely scrutinized, if the husband claims it as 
a gift to him; and it must clearly appear that it was a free and 
voluntary gift by the wife to the husband; and if the evidence does 
not clearly establish that the same was a gift, then the husband 
is liable to the wife for all such property as went into his hands 
and was used by him.”’ 
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3. Matters of practice, and especially the opening of defaults, are 
largely in the discretion of the court. Where a defendant, at the 
first term, filed a demurrer toa bill, which was heard ata subsequent 
term, and overruled, and after the trial had proceeded, and the 
testimony on both sides had closed, he asked leave to file an answer, 
there was no error in requiring him to pay costs before so doing. 

. Under a bill filed by a wife against her husband for an account of the 
dealing between them, and to trace funds of hers invested by him 
in land in hisown name, a portion of the answer, in the nature of a 
cross-bill, which sought to obtain the custody of the infant child of 
the parties, alleged to be held by the wife, who had separated from 
her husband, and to enforce her return to his home, and to enjoin 
certain alimony proceedings instituted by her, was not germane to 
the main bill, and was properly stricken on demurrer. 

. Where it was sought to show that funds and property of the wife 
had been used by the husband, including a certain promissory 
note which had been collected by the husband, except a small 
credit, there was no error in admitting parol evidence as to the 
amount of such note so collected, the object being not to go into 
the contents of the writing, but only to show the amount collected 
and used by the defendant belonging to the plaintiff. 

. There was no error in allowing complainant’s solicitor to show 
that demands were made on the defendant for a settlement, of the 
matters in controversy, and the refusal of the latter to comply 
with such demand. This differs from admitting in evidence nego- 
tiations for a compromise. 

. The evidence is sufficient to sustain the verdict as to the amount 
found in favor of the complainant against the defendant. 

-) Although the entire amount found to be due was not invested in 
the land on which a special lien was decreed, yet, as a decree 
would bind all the property of the defendant from its date, includ- 
ing such land, it does not concern him whether the lien be general 
or special; and there being no contest in this case on the part of 
other creditors or holders of liens, the fixing of a special lien did 
no harm to the defendant. 

(b.) Semble, that a wife need not be living separately from her hus- 
band in order that money earned by her by sewing during coverture 
should form a part of her separate estate, and that such money is 
an acquisiton which belongs to her. 


October 2, 1884. 


Husband and Wife. Trusts. Gifts. Equity. Liens. 
Practice in Superior Court. Cross-bill. Evidence. Com- 
promise. Practice in Supreme Court. Before Judge 
CuaRKE. Early Superior Court. April Term, 1884. 
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Reported in the decision. 
Bacon & Rvutuerrorp, for plaintiff in error. 
H. C. SHEFFietp, by J. H. Lumpxm, for defendant. 


Hat, Justice. 


The main purpose of the bill filed in this case was to 
trace certain funds of the wife into land purchased by the 
husband, and to have an account of the dealings between 
them, and a decree for the amount found to be due from 
him to her. Without taking this account, from the char- 
acter of the dealings between them, it would have been 
impracticable, if not impossible, to attain the object for 
which the bill was filed. That equity had jurisdiction to 
fix the trust on land into which the wife’s money had gone, 
and to declare her lien upon it, is undeniable ; and it is 
equally clear that, if it has jurisdiction for one purpose, 
it has it for all, so far as concerns the complete adjustment 
of the transactions in “dispute ; it does nothing by halves, 
but having the parties rightfully before the court, it will 
do complete justice between them, and will proceed to give 
full relief. Code, §3085. The bill alleges that, on Jan- 
uary Ist, 1878, she was married to plaintiff in error, and 
they lived together until April 1st, 1880, when they sep- 
arated; that she is in possession of their only child; that 
while she was living with her husband, she advanced 
to him certain money and notes, and with them he 
bought certain lands; that since the separation, she has 
demanded of him to return her the money, or to give 
her enough of the land to pay her, but he refused to do 
so; that she has proposed to him various ways of settle- 
ment, all of which he refused, declaring that, if she got 
any money from him, she would have to get it by law, 
and that he knew how to prevent her getting any of it; 
and that she believes that he intends to defraud her of her 
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money and interest in the lands in which it is invested.* 
She prays judgment of the court for the amount due her, 
and for decree requiring defendant to make titles to her 
toso much of the land us will pay her; also for injunction 
and receiver. 

To this bill plaintiff filed an amendment, in which she 
prays that defendant be decreed to be trustee for her as 
to all of the property, to the extent of the funds of hers 
applied by him in the purchase thereof, and for judgment 
against him as such trustee, and that the property be de- 
creed to be subject. 

A demurrer was filed to the bill, on the following 
grounds: 

(1.) Because there is no equity in the bill. 

(2.) Because the complainant has a complete common 
law remedy. 

(3.) Because the complainant cannot maintain the said 
suit in the capacity in which she sues, and under the alle- 
gations in said bill. 

The court overruled the demurrer, and then required 
the defendant to pay the costs before he would be allowed 
to file his answer. Defendant paid the costs and answered 
the bill, in which he admitted the marriage and separation, 
but denied that his wife ever advanced him any money; 
except $30.00 in money and a note, which she gave him as 
an absolute gift. [The judge certifies that the evidence 
had closed on both sides before it was proposed to file an 
answer. | 

The following portions of defendant’s answer were 
stricken : 


** And, at the same time, carried off respondent’s child, to whom 
he is devoted, and his said wife has refused to permit the child to 
visit respondent, or permit respondent to visit his own child. Re- 
spondent shows that, notwithstanding all this, he has earnestly en- 
deavored to induce his wife to return to his home, but she has per- 
sistently refused to do so. Respondent shows that his home is now 





*It was also alleged that the husband had no property except that sought to be 
subjected to the wife's claim. 
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open, and always has been open, for the comfort, support and pro- 
tection of his wife and child. And respondent shows that he has 
never refused to support his wife and child, but has always been 
ready and. willing to do so; but submits that he should be allowed 
the right and privilege of every other married man to support his own 
family at his own home; and that he has, since his marriage, labored 
earnestly and laboriously to accumulate what he could to make that 
home as comfortable as possible; and this home stands now, with 
all of its doors open, ready to receive her and respondent’s child, 
without let or hindrance; and respondent most earnestly submits 
that his wife should not be permitted or encouraged to break up his 
home, and undo what she has-freely and voluntarily done. Respond- 
ent admits that it is true, as charged in complainant’s bill, that at 
the time when this bill was filed, his wife had brought a suit for di- 
vorce ; yet respondent shows that, after several years of litigation, in 
which his wife had put him to great expense, more than the small 
sum which she had given him, the court decided that she had no 
grounds for divorce or separation. Respondent further shows that, 
since the courts have decided that the said complainant has no legal 
grounds for a divorce, or for a separation from bed and board, the 
said complainant has filed an application for alimony, and praying a 
judgment against this respondent. Therefore, respondent files this, 
his answer, in the nature of a cross-bill, and prays the decree of this 
court awarding him the custody of his child. And respondent further 
prays that, as it has been decided by the courts of the country that 
his wife had no grounds for divorce, either total or partial, that the 
complainant be decreed and required to return to the home of respond- 
ent, where she will be gladly and affectionately welcomed, and made 
as comfortable as the means of this respondent will admit. Respond- 
ent further prays that the said suit for alimony be enjoined from 
proceeding further against him, and that he may be relieved from the 
trouble, harassment and expense of defending the same.’’ 


The plaintiff was introduced as a witness, and swore 
substantially to the allegations in her bill. Her lawyer, 
H. C. Sheffield, was also introduced, and testified to mak- 
ing various attempts to a settlement between the parties. 
Defendant was introduced as a witness, and denied sub- 
stantially the allegations of the bill, except as admitted in 
his answer. 

The jury found $721.00 for the plaintiff, and that the 
land named in the bill was subject to the debt; and a de- 
cree was entered accordingly. Defendant in the bill made 
a motion for a new trial, on the following grounds: 
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(1.) Because the verdict of the jury was contrary to the 
evidence. 

(2.) Because the verdict of the jury is contrary to the 
evidence as to the amount of money invested in land by 
the defendant—that is, money claimed by the plaintiff. 

(3.) Because the verdict of the jury is contrary to law, 
in that it found that the entire amount claimed by com- 
plainant was a lien upon the land of defendant, described 
in complainant's bill, without regard to the amount of 
money which defendant had invested in this land; both 
the bill of complainant and the evidence showing th it de- 
fendant had not invested the entire amount claimed by 
complainant in the land described in complainant’s bill. 

(4.) Because the court erred in charging the jury, that 
“whatever amount of money you may find to be so due by 
the defendant to the complainant, on account of his having 
used her money and property, you may find the means of 
enforcing her rights, you may find the debt to be on the 
land described in the bill, and you may further find that 
the land be sold and the amounts paid to the complainant, 
and you may fix a time in which it shall be paid by the 
defendant to the complainant before a sale can be forced. 
You have to find such a verdict as to the mode of securing 
her rights as is equitable.”’ 

(5.) Because the court erred in charging the jury, that 
“if you find from the evidence that the complainant did 
not give the money and the note to the defendant, then the 
defendant is liable for her separate estate—whatever 
amount came into his hands and was consumed by him.” 

(6.) Because the court erred in charging the jury, that 
if the defendant came into possession of any money or 
property which belongs to the complainant, and under the 
usual confidence existing between husband and wife, was 
allowed to manage it for her, and it was not given to him, 
then the defendant is liable to the complainant for all 
such moneys or property which so went into his hands; 
and it is not necessary for complainant to prove that the 
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money or property was loaned to the defendant or that 
he promised to pay it back or account for it. 

(7.) Because the court erred in charging the jury tha‘, 
whenever the question arises as to the passing of property 
from the wife to the husband, it must be closely serutin- 
ized, if the husband claims it as a gift to him, and it must 
clearly appear that it was afree and voluntary gift by the 
wife to the husband; and if the evidence does not clearly 
establish that the same was a gift, then the husband is 
liable to the wife for all such property as went into his 
hands and was used by him. 

(8.) Because the court erred in overruling the demurrer 
filed by defendant to complainant’s bill, which demurrer 
is a part of the record in this case, and to which reference 
is made. 

(9.) Because the court, having overruled defendant’s 
demurrer, refused to allow defendant to file an answer in 
said case unless he first paid up all the cost which had 
accrued in said case. 

(10.) Because the court erred in striking out certain 
parts of defendant’s answer, as above stated. 

(11.) Because the court erred in admitting parol evi- 
dence as to the contents of the note of Drayt Douglass, 
under the facts as set out in the brief of evidence; de- 
fendant objecting that the note is the highest and best 
evidence, as the parties disagreed as to the amount of said 
note; it being shown that the note had been placed by 
complainant in defendant’s hands, and that he had collect- 
ed it; the court presuming that the note was cancelled 
and destroyed. 

(12.) Because the court erred in refusing to strike from 
complainant’s bill, on motion of defendant made before 
the case was submitted to the jury, the allegations as to 
certain offers of compromise and settlement made to the 
defendant by the complainant prior to the filing of her 
said bill, and in permitting H. C. Sheffield to testify to the 
same, as appears in the brief of evidence, over the objec- 
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tions of defendant that the same were irrelevant and only 
calculated to prejudice the mind of the jury against the 
defendant. The court held that demands by complainant 
on defendant for what she claimed to be equity, and offers 
on her part to do equity, were proper to be alleged and 
proved. 

The motion was overruled, and defendant excepted. 

1. The 3d, 4th, 5th, 6th and 8th grounds of this motion 
deny the jurisdiction of a court of equity to hold a hus- 
band to account for the use of the money of the wife, to 
follow the fund thus used into the property in which it has 
been invested and to enforce a lien on such property. We 
held in Maddow vs. Oxford, 70 Ga., 179, that a husband 
could not use his wife’s separate money to pay his own 
debts, and if his creditor knowingly received her separate 
funds for her husband’s debt, she could recover the amount 
paid. If the fund had been invested in realty by the hus- 
band’s creditor, the husband being insolvent, the land was 
subject to her claim, and she could enforce a lien thereon 
in a court of equity. This is a case between husband and 
wife ; the rights of no third person have intervened ; there 
is less difficulty, therefore, in applying the principle than 
there was in the case cited. 

2. That gifts from the wife to the husband are to be scru- 
tinized “with great jealousy,” and upon “the slightest 
evidence of persuasion or influence” are to be declared 
void, at the instance of the donor or his representatives, 
if application be made in proper time, would be evident 
from §§2666, 3177, 3173 of the Code, when read in connec- 
tion, even if the precise point had not been already deci- 
ded, as was done in Cain vs. Ligon, adm’r, 7\ Ga., 692, 
and as was previously done where there was a similar re 
lation (that of parent and child), in Causey vs. Wiley, 
Banks & Co.,27 Ga., 444, 451 et seq. The judge did not 
err, therefore, in the charge excepted to in the 7th ground ° 
of the motion for a new trial. 

3. The defendant had, at the first term of the court, filed 
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a demurrer to the bill, which at a subsequent term was 
heard and overruled. When he went to trial, finding that 
he could not get along without it, he asked and obtained 
leave, at the close of the testimony on both sides, to file an 
answer, the court required him to pay costs, and to this 
requirement he excepted. Such matters of practice, and 
especially the opening of defaults, are largely in the dis- 
cretion of the court. Code, §4194; 49 Ga., 179. The 
terms imposed in this case were in strict accordance with 
the power given by law. Oode, §3482; 31 Ga., 335. 

4, Nor was there any error in striking the portion of the 
answer sought to be converted into a cross-bill, and to 
which defendant excepted in the 10th ground of his mo- 
tion. The matter set up was foreign to the issues made 
by the bill; not being germane to such issues, it should have 
been stricken. “ A cross-biil,” says Lumpkin, J., ‘* must 
be confined to the subject-matter of the original bill. An 
entire departure from it is not allowable.” 13 G@a., 478, 
482. What had the custody by the wife of the infant 
child of these parties, the enforcement of her return to 
his home, and the staying of her proceeding for alimony, 
to do with the settlement of the accounts between her and 
her husband, or her right to trace her money into the land 
he had purchased with it, and in consequence thereof to 
fix a lien upon it? 

5. There was no error in admitting the testimony to 
which objection was taken, as set forth in the 11th ground 
of the motion. The testimony admitted did not go into 
the contents of the writing in question; it had relation 
only to the amount of money collected by thé defendant 
on a certain note belonging to the plaintiff, and in this 
view of the matter it was competent. 1 Greenleaf Ev. 
§39, and citations in note (c) there. 

6. Nor did the court err in allowing the complainant’s 
solicitor to show that demands were made on the defend- 
ant for a settlement of the matters in controversy and his 
refusal to comply with such demands. This is a different 
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matter from admitting in evidence negotiations for a com- 
promise. 59 Ga, 343; 13 Z/., 406 (4th head-note), 414, 
415; 16 /d., 27, 30; 64 Zd., 170, 172. 

7. The only remaining ground is that the verdict is con- 
trary to the evidence. It is insisted that the aggregate 
amount found by the verdict is too large; and that only a 
portion of this amount was shown to have gone into the 
land in controversy, and to have constituted a special lien 
thereon in equity. While we are satisfied that this last 
complaint is well founded, and that not more than $352 
of the $721.85 found tov be due went into the land, 
we are of opinion that the finding of the entire amount 
was not unwarranted by the complainant’s evidence. If 
the jury believed her account of the matter, they. might 
have found for her a still larger sum than that they re- 
turned in her favor, yet we are satisfied that the error in 
the amount for which the special lien was given as between 
the parties is immaterial. The decree binds all the prop- 
erty of the defendant from its date, including this land, so 
that it does not concern him whether the lien be general 
or special. If there are outstanding liens against this 
property, then the special lien would become a question 
between the holders of such outstanding liens and the 
complainant. In that event, the amount of the special 
lien would become important. 

Weare inclined to the opinion that the jury, in their find- 
ing, must have given the defendant credit for most of the 
disputed items in the complainant’s account, including an 
item of $50, which she earned by her needle during hours 
of leisure at night after she had performed all of her day’s 
duties. This was, seemingly, not allowed, doubtless upon 
the idea that such earnings constituted no part of her 
separate estate, but belonged to her husband. To this 
view we are not prepared to yield an undoubting assent. 
We cannot say that she must be living separate from her 
husband to entitle her to such acquisitions, even under 
section 1756 of the Code. The acquisitions therein em- 





SEPTEMBER TERM, 1884. 


The Western Union Telegraph Company vs. Fatman. 


braced, we are inclined to think, are such as are made dur- 
ing the time she should devote to the care, maintenance 
and support of the family, and not to what she makes dur- 
ing hours of leisure after she has performed her full duties 
in this respect. How far such acquisitions are to be re- 
garded in the nature of pin money, and how far this view 
is strengthened by the terms of what is commonly known 
as the woman’s law, by which all property “ acquired” by 
her during the coverture shall remain her separate prop- 
erty (Code, §§5087, 1754), is well worthy of consideration, 

These remarks are made out of abundant caution, be- 
cause we do not wish to be considered as committed even 
by implication to a contrary view. 

Judgment affirmed. 


THE WeESTERN Union TeLearapu Company ve. FaTMAN. 


1. Where a telegraphic message was sent by cable, and suit. was 
brought for damages resulting from a failure to deliver it, after its 
receipt at its point of destination, within a reasonable time, the 
copy message written by the telegraph operator at the point of des- 
tination and eventually delivered was admissible in evidence, 
without producing the original message written ont at the point of 
transmission, there being no claim that the message delivered dif- 
fered from that sent. 

. Where a ship broker, whose office was near that of a telegraph com- 
pany, had sent other messages by cable through such company, 
and a cipher message from a company in Liverpool was sent to 
him, there was enough to put the telegraph company on notice 
that it was a matter of iinportant commercial business, and required 
reasonable and ordinary dispatch in delivery; and the party in- 
jured by a failure to use such dispatch would not be limited to re- 
covering nominal damages. 

(a.) Telegraph companies and common carriers are not identical as 
regards notice, or notice of value of the dispatch. 

(b.) If a telegraph company receives a cipher dispatch, and under- 
takes to carry it and deliver it to the person to whom directed, in 
consideration of money paid to them, it is their duty to make such 
delivery within a reasonable time. 

. If a message sent by cable was received at the office of the tele- 
graph company at the point of destination at 10:24 a. m., and was 
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not delivered until 11:55 a. M., the office of the person to whom it 
was directed being within five minutes’ walk from that of the com- 
pany, and, in the meantime, loss occurred by reason of this failure 
to deliver, there was enough to warrant the jury in finding that the 
delay was unreasonable. 

. Where, by reason of the failure on the part of a telegraph company 
to deliver a message directed to a ship broker, be lost a contract, 
by which he would have made certain commissions had the mes- 
sage been promptly delivered, a recovery of the amount of such 
commissions was not too remote or speculative a measure of dam- 
ages. 

January 6, 1885. 


Telegraph Companies. Damages. Notice. Contracts. 
Before Judge Haxpen. City Court of Savannah. Febru- 
ary Term, 1884. 


Fatman brought suit against the Western Union Tele- 
graph Company for $499.50, alleging, in brief, as follows: 
He was a commission merchant, and desired to furnish a 
vessel to carry cotton to Barcelona, and for that purpose 
communicated with W. H. Scott & Company, his agents 
in Liverpool, so as to get the vessel and furnish it on com- 
mission. They sent to him, in reply, the following cipher 
dispatch : 


“10 L’pool, rollona 
~s 12 1882 
“To Witwal “10 4 2ta 
“Sav’h. 
“Casting Troubadour, Monopastos, Iconology, Barcelona thickly, 
Sautern Rollona.’’ 


The meaning of this was: 


“Offer your firm, subject to immediate reply by wire, ‘Troubadour,’ 
capacity about 1,000 tons, net register, 31-64d. Barcelona, 5 per cent 
commissions on charter, 16 working days, last half February load- 
ing.’’ 


Had this been delivered with reasonable speed by de- 
fendant after its recept'on in Savannah, plaintiff could 
have furnished the Troubadour to the person desiring it, 
and made his commissions thereon; but its delivery was 
negligently delayed, and plaintiff was damaged. 
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Defendant pleaded the general issue, and that the mes- 
sage was in cipher and did not put defendant on notice of 
its value, and that the damages claimed were not in con- 
templation of the parties when the contract was made. 

Nisbet, a witness for the plaintiff, testified as follows: 

1 ama cotton merchant in Savannah; engaged in the 
business fifteen years; in January, 1883, I informed Fat- 
man I could use a steamer of 1,000 tons to load in Savan- 
nah for Barcelona in February or March, and after his 
telling me that he had reason to think he could get such 
a vessel, I made him an offer for it; he-was given until 11 
o’clock, January 12th, to accept, and ten minutes more 
were given by special request ; the offer was verbal ; when 
this offer was made to Fatman, I was offered by Minis a 
steamer answering my requirements, although larger; but 
as Fatman had gone to some expense in telegraphing, I 
wanted to give him an opportunity to secure the business; 
I told Minis that his steamer would be taken if Fatman 
did not answer by 11:10; received no answer from Fatman 
at time stipulated, and closed with Minis; about an hour 
and a half later, Fatman offered the steamer, which was 
declined. The contract was oral, and was a mere offer; I 
was under contract up toa certain time; Fatman was not. 

There was also other evidence showing that the telegram 
was received at defendant’s office at twenty-four minutes 
after ten o’clock a. M.; that the telegraph office was four 
and a half minutes’ walk from Fatman’s office; that the 
message was delivered at 11:55 a. M., and was an answer 
to a previous telegram, plaintiff having been in telegraphic 
correspondence about the matter for about eight days; 
that “ Witwal” was the registered address of Fatman at 
defendant’s office; that the commissions which he would 
have made, if he had secured the vessel for Nisbet, would 
have amounted to $499.50, but his only actual expenditure 
was for the transmis:ion of messages. The delivery was 
during ordinary business and banking hours. 
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The jury found for plaintiff $499.50. Defendant moved 
for a new trial, on the following among other grounds: 

(1.) Because the court admitted in evidence before the 
jury a certain paper addressed to “ Witwal,” purporting 
to be the telegram received by the plaintiff (the alleged 
delay in the delivery of which is complained of), over the 
objection of defendant’s counsel, that the same was a copy, 
and that. no proof was introduced or offered that the said 
telegram was the identical telegram which the plaintiff 
charged in his declaration was delivered by his agents in 
Liverpool to the defendant for transmission. 

(2.) Because the court permitted the witness, Schroder, 
over the objection of defendant’s counsel, to translate the 
said paper (which was in cipher) to the jury. 

(3.) Because the court overruled the defendant’s motion 
for a non-suit, which motion was on the following grounds: 

(a.) That it appeared from the evidence that the tele- 
gram, the delay in the delivery of which is complained of, 
was in cipher, obscure and unintelligible, and that no no- 
tice of its contents or value had been given to the defend- 
ant, and therefore the plaintiff was not entitled to recover 
in this action more than nominal damages, to-wit: the 
tolls paid for transmission, which had already been ten- 
dered and refused. 

[On the message blanks of defendant were printed the 
following conditions : 


**To guard against mistakes on the lines of this company, the sender 
of every message should order it repeated, that is, telegraphed back 
from the terminus of said lines to the original place. For such re- 
peating, the sender will be charged, in addition, one-half the usual 
tolls of this company on that portion of its lines over which such mes- 
sage passes. 

“This company will not assume any responsibility in respect to 
any message beyond the terminus of its own lines; and it is agreed 
between the sender of the following message and this company, that 
said company shall not be liable for mistakes or delays in transmis- 
sion or delivery, or for non-delivery to the next connecting telegraph 
company, of any unrepeated message, beyond the amount of that por- 
tion of the charge which may or shall accrue to this company out of 
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the amount received from the sender for this and the other companies, 
by whose lines such message may pass to reach its destination; and 
that this company shall not be liable for mistakes in the transmission 
or delivery, or for non-delivery, tothe next connecting telegraph com- 
pany, of any repeated message, beyond fifty times the extra sum re- 
ceived by this company from the sender for repeating such message 
over its own lines, nor for errors in cipher or obscure messages. And 
this company is hereby made the agent of the sender, without lia- 
bility, to forward any message over the lines of any other company to 
reach its destination. 

‘*This company is not to be liable for damages in any case where the 
claim is not presented in writing within thirty days after the sending 
of the message.’’ ] 


(b.) That the evidence failed to show any valid and bind- 
ing contract between the plaintiff and his alleged corre- 
spondent in Liverpool, by which they authorized him to 
accept the offer of John Nisbet to charter the vessel, 
“ Troubadour,” and that without the proof of such a valid 
anc binding contract, there could be no legal damages re- 
sulting to the plaintiff by reason of a delay in the delivery 


of said telegram. 

(4.) Because the court refused to charge as follows: 
“Tf you find that the telegram, in this case, the negligent 
delivery of which is complained of, was in cipher, and did 
not indicate that either the sender or the receiver was lia- 
ble to sustain loss if the dispatch was not promptly deliv- 
ered to the plaintiff, in such case defendant is liable only 
for nominal damages, to-wit: the price of the tolls ten- 
dered.” 

(5.) Because the court refused to charge as follows: 
“If you find from the evidence that the said telegram was 
not delivered in proper time by reason of the gross negli- 
gence of the defendant, but further find that said telegram 
was in cipher and its meaning not communicated to de- 
fendant, the plaintiff can, in this action, only recover nom- 
inal damages.” 

(6.) Because the court refused to charge as follows: “If: 
you find that in this case the defendant used ordinary care 
and diligence in the delivery of said telegram, that the 
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same was delivered in business hours, and that the plain- 
tiff had not made known to the defendant the fact that he 
desired to receive said telegram before a specified hour in 
the day, then the plaintiff cannot recover, even though it 
should appear from the evidence that the plaintiff might 
have realized a profit from a secret contract which he had 
with John Nisbet, if said telegram had been delivered a 
few moments previous to the hour agreed upon between 
the plaintiff and the said Nisbet.” 

(7.) Because the court charged as follows: “ But when 
the company receives a telegram, knowing it is in cipher, 
and not understanding it, the contract is that they wil] de- 
liver that dispatch with reasonable care, promptness and 
diligence. Now, then, under the laws of this state, if they 
violate that contract, they are responsible for the pecuni- 
ary damages suffered, which follow as the natural legiti- 
mate result of their violation of the contract; and that 


brings us down to the consideration of the facts in the 


case: I charge you, therefore, that, if you find that there 
was a telegram received here by this company—this tele- 
graph company—to be by them delivered to S. Fatman, 
and that it was not delivered in a reasonable time, and 
that they could have delivered it in a reasonable time, then 
that company is liable for such damages as Mr. Fatman 
suffered for such failure of the company to deliver the 
message.” 

(8.) Because the court charged as follows: “On the 
other hand, if you find that they received a dispatch for 
him, and that they delivered that dispatch in the regular 


‘course of their business, and that there was no unreasonable 
delay, then he would not be entitled to recover, the effect 
_ of acipher message being that they were without notice 
‘that there should be any unusual haste in the delivery of 


it, thus putting it upon the same basis as if it had been 


‘an ordinary telegram about a matter about which they 


knew nothing; that is to say, did they or did they not ex- 
ercise proper care or diligence, as a telegraph company, in 
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undertaking to communicate with a distant party; if they 
did use that ordinary care and diligence, and if the delay, 
if there was any delay, was proper and reasonable, then 
they are not liable; if they did not use that reasonable 
care, and if there was a delay which was unreasonable, 
then, under those circumstances, they are liable, and the 
measure of damages will be such damages as has been 
shown to you are the natural, legitimate and proper result 
of their negligence.” 
The motion was overruled, and defendant excepted. 


CHARLTON & Macka tL, for plaintiff in error, cited Scott 
& Jarnagan, §§348, 363, 393 et seg.; 68 Ga., 297, 300; 29 
Md., 232; 9 Exchequer, 341; Cent. L. J., May 30, 1884, p. 
428; 1 L. R. (C. P. D.), 326 (17 Eng. (Moake), 286); 1 
A. L. T. N. S., 407; 8 Bissell, 131; 34 Wis., 471; 45 N. 
Y., 744; 21 Minn., 155; 16 Nev., 222; 9 Brad. (IIl.), 587; 


Chic. L. News., Feb. 2, 1878, p. 157; 46 Am. R., 715; Al- 
len’s Tel. Cas., 653 (note); 58 Ga., 488; L. R.,1 P.C., 
385; 4B. & &., 66. 


GARRARD & MELDRiM, for defendant, cited, Allen’s Tel. 
Cas., 7, 288, 114, 165, 120, 273, 454, 390; Shear. & Redf. 
Neg., §§560, 564; Alb. L. Jour., Nov. 22, 1884, p. 410. 


Jackson, Chief Justice. 


This is an action brought by a ship broker in Savannah 
against the Western Union Telegraph Company for unrea- 
sonable delay in delivering a cablegram, whereby the broker 
was damaged the loss of his commissions from a contractor 
to take his ship, the time given the broker having expired 
and his customer having taken another ship by reason of 
the delay of the company in delivering the cablegram. 
No question is made on any error in the transmission to 
Savannah or delay in reaching that city; but delay in the 
failure to deliver to the broker after it reached Savannah, 
is the ground for recovery and the issue in the case. 
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The jury found for the broker the commissions he lost 
by non-delivery of the dispatch in time, and a motion for 
anew trial denied below makes the questions for review 
here. 

1. The able counsel for flaintiff in error groups his 
grounds for new trial under four heads, and his analysis 
makes as convenient and succinct a mode of considering 
the questions of law as we can well devise. The first is 
objection to the admission of the copy telegram received 
from the company in Savannah as written out by itself, 
and failure to produce the original message delivered at 
Liverpool. The copy was clearly admissible. No point 
is made on its not being the exact message which started 
from Liverpool to the Savannah broker, nor is it at all his 
complaint that that thing started in Liverpool was altered 
or not transmitted right in every respect until it got to Sa- 
vannah; but the issue made is that the agents of the West. 
ern Union Company at Savannah did not deliver the copy, 
which it was their duty to write out and deliver, from their 
office to the defendant’s office in time. When it delivered 
that copy, it cannot well deny that it is a fae simile of the 
original, as received by it, and which itself wrote out, but 
delivered too late. 

2. The next point insisted upon is that there can be no 
recovery on a cipher telegram, except nominal damages, 
unless the company be advised of its value, and the coun- 
sel has pressed this point with power and cited many au- 
thorities from England and our own state courts bearing 
thereon. 

In the view we take of the question, it becomes unnec- 
essary to examine closely these numerous cases, which are 
somewhat variant in shades of opinion and diverse in con- 
clusions reached, because we think that the case of The 
Western Union Telegraph Co. vs. Blanchard, Williams & 
Co., 68th Ga., 299, gives the views of this court on the 
point so fully in principle as to settle it in this state. 
There a telegram was in these words: “ Cover two hun- 
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dred September and one hundred August.” One defence 
being that the telegram was in cipher, evidence was ad- 
mitted to decipher or explain it, and not nominal, but the 
real damages, naturally flowing from the company’s fail- 
ure in duty, were recoverable. True those words are not 
pure cipher, but they are wholly unintelligible, every whit 
as much so as the words here; yet this court held that 
there was enough in them to show that the message was 
commercial and of value. Cablegrams had crossed the 
ocean for days by the broker in the case at bar; he was 
neighbor to the agents at Savannah, his office within five 
minutes’ walk of theirs, the fact that this was a communi- 
cation between a ship broker and a company in Liverpool, 
and couched in language so singular and unintelligible to 
the common reader, all taken together, make a case as 
strong as that cited from 68th Ga., to put the company on 
notice that this was important commercial business and 
required reasonable and ordinary dispatch. 

Besides, whether valuable or not, it is the contract to 
deliver the message in a reasonable time, and the judge 
of the city court, atonce learned and cautious, charged the 
jury only to that effect, and put the issue of deliveringin a 
reasonable time fairly and clearly before that body. Whilst 
the duties of the telegraph company are similar to those of 
ordinary common carriers, and so much so as to make it 
proper to call them, and in many respects treat them, as 
quasi common carriers, yet as their charges are based on 
number of words, and not on weight as carriers of ordinary 
freight, or on value, as express companies, the rule of lia- 
bility should not be the same, as respects notice or no notice, 
of the value of the dispatch. That word “ dispatch ” is the 
very core of the body of such a company, whether it be 
called carrier or bailee, or any other name. People write 
messages by them, and not by the slower mails, because 
they are in need of haste. Business, or family necessity, 
sickness or death, make dispatch, in this mode of convey- 
ance, the very consideration on which they use it, on which 
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they pay higher rates for it, for which the privileges are 
granted to them by the public, and surely the messages so 
sent, when received, must be delivered with reasonable 
dispatch in all cases, and if not, the damages sustained by 
failure must be paid. The thing they undertake for money 
to carry must be carried to the place of destination, and 
that is to the office or house where due, for nobody goes, 
or is required to go, to their office for answer, but it is their 
duty to send it to him. 

Besides, if a cipher, or unintelligible communica- 
tion, might be rejected by them, or put on terms by 
special contract, and if, in this sense, they may not be 
common carriers of everything, yet, when they un- 
dertake to carry it, and receive message and money in 
consideration of the one to deliver the other, ought 
it not to be done? Of course it ought. When? Of 
course, within a reasonable time. Where? Just where 
the man, who pays for the delivery, expects to get it, and 
where they agreed to deliver it, and showed, in this case, 
that they did so agree by delivering it at the broker’s office, 
though too late. 

3. It is insisted that the verdict is wrong on the ques- 
tion of a reasonable time. The telegram or cablegram 
was received by the company at 10:24 a. M., and delivered 
at 11:55 a. mM., one hour and thirty-two minutes after its 
reception. Five minutes’ walk could have delivered it. 
If delivered at 11:10 A. m., it would have been in time to 
save plaintiff's contract. Was the time unreasonable ? The 
court left it to the jury on a fair charge; they held that it 
was; there was confusion in the testimony about the mes- 
senger boy; there was evidence enough to authorize the 
finding; it satisfied the presiding judge; we should violate 
our rule if we interfered on this point. 

4. The damages are said to be too remote and specula- 
tive. Not so. They were precisely what the plaintiff 
would have made by his contract with Nisbet, if the 
cablegram had reached him at 11:10 a. mM. That was a 

easunable time within which it should have reached him; 
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the jury and the judge say so; it strikes us the same way; 

at all events, we cannot, without departing from well set- 

tled rules of practice in this court, interfere with their 

decision, unless the case showed an abuse of discretion and 

violation of justice, which we do not see here. Hence the 

verdict must stand, and the judgment be affirmed. 
Judgment affirmed. 


Doonan vs. Ives & Krouse. 


. Real estate brokers having brought suit for commissions against 
the seller of a lot, claiming to have procured the purchaser, al- 
though the trade was consummated by the lot owner herself, it 
was admissible to prove by the purchaser that the brokers had no 
influence on him in the sale made to him. 

(a.) Brokers in whose hands property is placed for sale, in order to 

earn commissions on account of the sale of such property, must 
either bave sold it or been the procuring cause of the sale. If the 
purchaser who was spoken to by them had abandoned all idea of 
the trade, and they had no influence at all in bringing it about, 
they would not be entitled to commissions, although the purchaser 
may subsequently have bought from the owner. 
It was admissible to show by the son and agent of the owner of the 
lot that he had szen the person who ultimately purchased, before 
the brokers communicated with him about the property, and had 
told him it was for sale, and the latter had said that he wold like 
to buy it, to held it awhile. This bore upon the question whether 
or not the brokers procured the purchaser as a probable buyer. 

. If real estate brokers set to work to sell property, and procured a 
customer, or one likely to buy from them, and pending their nego- 
tiations with him, the owner interfered, with a view to save com- 
missions, knowing or having information that they were negotia- 
ting with him, and sold the property to the customer so procured 
by the brokers, even with some modifications of the terms on 
which she had authorized them to sell, then she could not defeat 
their commission; but if the negotiations were at an end between 
the purchaser and the brokers, and the owner sold to him without 
their aid, then they could not recover; or if the owner knew that 
the purchaser wished to buy, without their procurement of him as 
a purchaser, deriving her knowledge from nothing they had done 
in her employment, and sold on her own account to the person ag 
an original customer or buyer, then they could not recover. 
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(a.) Because one puts property in the hands of brokers to sell, it 
does not follow from this alone that he cannot himself sell. 


February 7, 1885. 


Principal and Agent, Real Estate Agents. Commis- 
sions. Contracts. Vendorand Purchaser. Before Judge 
Hammonp. Fulton Superior Court. March Term, 1884. 


Ives & Krouse, real estate agents, brought suit to the 
fall term, 1883, of Fulton superior court, on an account 
against Mrs. Ellen Doonan for $250 for commissions on 
sale of a certain lot of defendant’s, on Whitehall street, 
in the city of Atlanta, to John Keely for $8,000, charging 
5 per cent on the first $2,000 and 24 per cent on the re- 
mainder. 

The defendant pleaded the general issue. 

On the trial, the plaintiffs introduced the following evi- 
dence: 

H. Krouse: Account is correct, and has not been paid; 
services were rendered. Commission charged is customary 
rate, except by special contract. Some time in March or 
April, last year, I met Mr. Doonan (son of defendant) on 
the street, and he told me they wanted to sell a piece of 
property on Whitehall street, that he had given it to Mr. 
ives, my former partner, and he already had it on our 
books; he gave me $8,000 as his price, and terms one-half 
cash, balance in one and two years, is my recollection. A 
few days afterwards, I called on Mr. Keely, who had spoken 
to me about wanting to buy real estate. I spoke to him 
about this property and gave him terms. He said he was 
very busy and to call again. A day or two after that, I 
met Mr. Doonan and told him that I had seen Capt. Keely, 
that I did not know whether he would buy it or not, and 
that he could help me out by seeing Capt. Keely. I called 
again on Keely, who asked: “Do you think it is a bar- 
gain?” I-said, “ Yes.” He said he was not feeling well, 
and to come again. In the meantime, I wrote to other 
parties. Did not know the property was sold until two or 
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three weeks after the sale, and continued to show it to 
other parties. Mr. Doonan informed me it had been sold. 
My agency existed at time of sale; it was never revoked. 

Cross-ecamined : I met Mr. Doonan on the street; he 
told me he wanted me to sell that lot; the terms he gave 
me were one-half cash, balance in six and twelve months, 
or one and two years, I am not positive which; possibly 
it was six and twelve months, as those are the usual terms. 
I saw Mr. Keely; he did not agree to take the property; 
he told me to call again. I gave him half cash, balance in 
six and twelve months as the terms, though I think I told 
him that I thought better terms could be made. Mr. Doo- 
nan never authorized me to offer any better terms. I 
called twice to see Keely at his store, and stayed, I sup- 
pose, about fifteen minutes; it was a week or ten days 
between times. Itold Doonan I had seen Keely once, and 
did not know whether he would buy or not. That is all 
the conversation I had with him until after the sale. Never 
saw Mrs. Doonan at all. Keely did not say whether he 
would buy or not. I had talked with him, and thought the 
prospects very gloomy. ‘There was no agreement with 
me as to commissions to be charged. Doonan had previ- 
ously spoken to Mr. Ives about the property. 

Plaintiffs introduced bond for titie, dated May 16, 1883, 
from Mrs. Ellen Doonan to John Keely for the sale of the 
property in question at $8,000.00, payable as follows: 
$2,000.00 cash, $2,000.00 on 16th May next, $2,000.00 on 
16th May, 1885, and $2,000.00 on 16th May, 1886, with 
interest at 7 per cent per annum. 

Defendant introduced the following evidence : 

John Keely: I bought the property in controversy. 
About a year ago, Mr. Krouse called upon me once or twice, 
and stated that he had this property for sale. I declined 
to purchase it upon the terms which he offered. Some 
time thereafter, Mrs. Doonan was in my store making some 
purchases. I am not aware that she called for the pur- 
pose of making a proposition of saletome She remarked 
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that she was much disturbed about the sale of her lot. 
She said she wanted $2000.00, and if I would pay her 
$2,000.00 cash, I might make my own terms as to the bal- 
ance. I purchased the lot because of the opportunity to 
get it on such easy terms. The terms offered me by Mr. 
Krouse were one-half cash, balance in six and twelve 
months. I declined to take the property on those terms. 

At the time I purchased from Mrs. Doonan, I was not 
negotiating with Krouse. The matter had been dismissed 
from my mind. At the time I traded with Mrs. Doonan, 
she stated that Mr. David Mayer was about to purchase 
the lot. I was acquainted with Mrs. Doonan and her son 
before I bought this property; have known them inti- 
mately for about twenty-four years. I knew the property 
before Mr. Krouse spoke to me about it; knew it generally 
as a body, well, but cannot give its dimensions. — 

Cross-examinel; Am not positive whether or not I 
knew the property was for sale before Mr. Krouse men- 
tioned the fact to me; that is my best recollection. The 
detaiis of the conversation are not very fresh in my mind 
at this time. I refused his terms. Am not sure that he 
called a second time. I had dismissed the matter from 
my mind after his visit the first or second, if he made a 
second visit. If I told Krouse to call again, it was merely 
a polite way of disposing of him. 

Jno. J. Doonan: Am the defendant’s son. In the 
spring of 1883, I called at the office of Ives & Krouse 
and spoke of the property. I met Mr. Krouse on the 
street. He asked if the property was for sale. -I said 
yes. He asked the price, and I said $8,000. I asked 
what commission he would charge, and he said 24 per 
cent, or $200. He asked the terms, and I said “cash.” 
He said it was very hard to get a purchaser for cash, 
and that the usual terms were one-half cash, balance 
in six and twelve months. I replied that a sale on those 
terms would be satisfactory. A few days afterwards, 
I met Mr. Krouse. He said, “I have been talking to John 
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Keely about that place, but I don’t think there is any 
‘gum’ in him.” The matter just dropped there, and I 
took no more notice of it, nor took any other action. About 
two weeks after that, we received an offer for the property 
from Mr. R. H. Knapp. Mr. Mayer also wanted to pur- 
chase, and asked to see my mother. In the negotia‘ions 
with Krouse, I was acting as my mother’s agent, but she 
did not know that Krouse was employed or any particular 
person was employed. She knew I was trying to sell the 
property, and I told her I had aie it in the hands of 
several real estate agents. 

The jury found for the plaintiffs $200.00. Defendant 
moved for a new trial, on the following-grounds: 

(1) to (3.) Because the verdict was contrary to law 
and evidence. 

(4.) Because the court charged the jury as follows: “If 
you find that defendant employed plaintiffs to make a sale 
of her property, and that they procured a customer for the 
property, and pending the negotiation between them and 
that customer, Mrs. Doonan took the matter out of their 
hands and made a sale to that customer, upon the same 
terms, or substantially the same, or different terms, she 
could not by that conduct deprive them of their right to 
recover commissions.” 

(5.) Because the court charged the jury thus: “ An 
agent who is employed to perform certain business for his 
principal, if be discharges his duty, is entitled to commis- 
sions—that is the rule of law. If he is limited to certain 
terms, and he fails to make a sale on those terms and 
breaks off negotiations with the party, then the owner can 
make a sale of the property to that or any other purchaser, 
but the owner cannot defeat the right of the agent to his 
commissions by selling the property to the purchaser pend- 
ing the negotiations between the agent and the customer.” 

(6.) Because the court charged the jury: “If you find 
from the evidence that Mrs. Doonan did make a sale of 
this property to Mr. Keely at the time negotiations were 
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pending between Mr. Keely and Ives & Krouse with refer- 
ence to the sale of the property, and they were stiil making 
efforts to sell to him, then they can recover for their com- 
missions.” 

(7.) Because the court refused to charge the jury, as re- 
quest<d in writing by defendant’s counsel, as follows: “If 
the jury believe from the evidence that Keely had not 
agreed to take the property on the terms that Ives & 
Krouse were authorized to sell, before Mrs. Doonan sold 
it to Keely, and if you believe further that the sale by Mrs. 
Doonan to Keely differed in a material point from the sale 
authorized to be made by Ives & Krouse, plaintiffs cannot 
recover.” Y 

(8.) Because the court refused to allow the witness, 
John Keely, when on the stand as a witness for defendant, 
to answer the following question, propounded by counsel 
_ for defendant, to-wit: “‘ Did Mr. Krouse have any influence 
in inducing you to purchase this property ?” 

(9.) Because the court refused to allow said Keely, as a 
witness, to answer the following question, propounded by 
defendant’s counsel, to-wit: “ Did Krouse tell you any- 
thing about that property that you did not know before?” 

(10.) Because the court refused to allow said Keely to 
answer the following question asked by defendant: 
“ Now, Mr. Keely, from what Mr. Krouse represented to 
you, had your mind come to any conclusion about buying 
or not buying that property?” [Defendant’s counsel stated 
that he proposed to prove that the conduct of Krouse had 
no effect upon the mind of Keely. |] 

(11.) Because the court ruled out the following testi- 
mony of defendant’s witness, John J. Doonan, to-wit: 
“Some time in the summer of 1882, my mother, the de- 
fendant, determined to sell this place, and she told me to 
make efforts to sell it, and one afternoon during August, I 
was going along Whitehall street, and J met Mr. Keely, 
who was closing his store, and walked to the corner of 
Peters street at Trinity church, and I remarked that my 
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mother had put her property on sale. He said he wished 
he had the money to buy it, as he thought it would some 
time become valuable for store property, and to hold on 
to it awhile.” 

The court overruled the motion, and the defendant ex- 
cepted. 


Broytes & Jounstoy, for plaintiff in error. 
L. J. Winn; Jack J. Spatprnea, for defendant. 


Jackson, Chief Justice. 


The defendants in error sued the plaintiff in error for 
commissions as brokers, and recovered. A motion for a 
new trial was overruled, and plaintiff in error excepted. 

1. We think that the plaintiff in error should have been 
permitted to prove by Keely that the brokers had no in- 
fluence on him in the sale made by herself to him, and 
that the testimony in the eighth, ninth and tenth grounds 
of the motion sought to be drawn out by the questions 
asked, should have been admitted, and the answers to those 
questions should have gone to the jury. 

The case, to say the least, is quite close whether the 
plaintiffs below can recover on the facts, and any material 
error should operate to make a new trial necessary to the 
ends of justice. The brokers must have done something 
to earn their commissions. They must either have sold the 
property or have been the procuring cause of the sale. If 
Keely, though spoken to by them, had abandoned all idea 
of the trade, and they had no influence at all in bringing 
it about, we do not see how they were the procuring cause 
of the sale, and entitled to commissions. 83 N. Y., 378; 
20 Howard, U. S., 221. 

2. We think that the testimony of the son and agent of 
the plaintiff in error, to the effect that he had seen Keely 
before the brokers communicated with him about the 
property, and told him it was for sale. and he had said he 
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would like to buy it, to hold it awhile, was admissible as 
bearing on the point whether or not the brokers procured 
Keely as a probable buyer, inasmuch as the party desiring 
to sell knew that he might buy before they procured him, 
and as bearing on the point whether the plaintiff in error 
took advantage of what the brokers had done in turning 
Keely’s mind on the property, and in fraudulently interfer- 
ing pending negotiations of the brokers, so as to save com- 
missions. The son wus the agent who employed these 
brokers in behalf of his mother. . 

3. We hold that the true law of the case is this: If, un- 
der their contract with Mrs. Doonan, the brokers set to 
work to sell this property, and had procured Keely as a cus- 
tomer, or one likely to buy from them, and pending their 
negotiations with him, Mrs. Doonan interfered with a view 
to save commissions, knowing or having information that 
they were negotiating with him, and sold the property to 
the customer so procured by the brokers, even with some 
modification of the terms on which she had authorized 
them to sell, then she could not defeat their commissions, 
because it would be the fraudulent taking advantage of 
their labor without paying for it; but if the negotiations 
were at an end between Keely and the brokers, and she 
sold to him without their aid, then they could not recover; 
or if she knew that Keely wished to purchase withont their 
procurement of him as a purchaser, deriving her knowledge 
from nothing they had done in her employment, and sold 
on her own hook to Keely, as an original customer or buyer, 
then they could not recover. 

Because one puts property in the hands of brokers to 
sell, it does not follow that he himself cannot sell. If he 
does not use their labor to help him, he owes them noth- 
ing; if he does use it, and puts in to take the trade—its 
consummation—out of their hands so as to escape paying 
them, then ex egus et bono, he does owe them, and must 
pay just what they could have made by the contract if he 
had not prevented it. This is sound sense and good law, 
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and whatever there may be conflicting with it in the 
charges excepted to, if anything, is, in our judgment, erro- 
neous. 

The cream and reason and spirit of the authorities cited 
on both sides do not collide with what is said above; if 
any of them do collide, we adopt the adverse line. In- 
deed, Hyams vs. Miller, trustee, 71 Ga., 608, rules the 
principle above stated. 

Judgment reversed. 


Cited for plaintiff in error, 18 Am. Law R., p. 926, an 
Iowa case; 538 Wisconsin, 41; 29 Minn., 126; 83 N. Y., 
378; 55 Zd., 322; 61 ld, 415; 51 71,124; 49 Jd., 561; 
63 Jd., 448; 41 How. Pr., 145; 20 How. U. S., 221; 22 
How., 72; 54 Penn. St., 394; Wharton on Ag’cy, §§325, 
326, 327. 


For defendants, Cent. Law Jour., April 18, 1884., p. 
317. a Md. case; Story on Sales, 86; 54 Pa., 394; 9 Ves., 
234; 20 How. U.S.. 221; 22 Zd., 69; 54 Pa. St., 394; 32 
Minn., 664; 86 Conn., 136; 79 IIl., 435; 46 Mo.,555; 59 Ind., 
275; 9 Mo., 216; 46 Ga., 80. 


SMYTHE, executor, vs. BANKS. 


Where permanent alimony was allowed a wife out of her husband’s 
estate, and he died thereafter, it should have been continued to 
her, ora portion of his estate equivalent thereto should have been 
set apart to her, and that without regard to the condition of the 
estate or to the judgments, debts or other claims agairst it. There- 
fore, after the death of the liusband, in a contest between the 
wife’s decree for permanent alimony and a prior common law judg- 
ment, the former would take precedence. 

(a.) This case differs from those in 52 Ga., 394; 62 Id., 392, in the 
fact that the husband was dead. 

Decem ‘er 19, 1884. 


Alimony. Husband and Wife. Judgments. Liens. 
Before Judge Apams. Chatham Superior Court. June 
Term, 1884. 
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Lawton & CunnincuaM, for plaintiff in error. 
Ricwarps & Hrywarp, for defendant. 


BLANDFoRD, Justice. 


Louisa C. Banks, the wife of Charles Banks, who was 
living separate from her husband, filed her bill for alimony 
for herself and certain minor children living with her. 

The plaintiff in error had brought an aciion against 
Charles Banks, and obtained a judgment for eleven thous- 
and dollars; after this, Louisa C. Banks obtained a decree 
for alimony for eighteen hundred dollars a year. One B, 
B. Ferrell, as agent of Charles Banks, held a note for 
eleven thousand dollars secured by mortgage. Under the 
proceedings in the alimony suit, Ferrell was appointed a 
receiver to collect the money and hold the same subject to 
the order of the court. This money he collected. Charles, 
the husband of Louisa C. Banks, died. Louisa C. petitioned 
the court to direct the receiver to pay so much of the 
money in his hands as would discharge the decree for ali- 
’ mony then due her. The plaintiff in error, Augustine F. 
Smythe, surviving executor, filed his petition pro interesse 
suo, praying that the money in the hands of the receiver 
be paid to him in discharge of his common law judgment 
against Charles Banks, which was older than the decree 
in favor of Louisa C. Banks against Charles Banks for 
alimony. The court held that, inasmuch as Charles Banks 
was dead, that the money ih the hands of the receiver 
should be first paid to Louisa C. Banks in discharge of her 
decree foralimony. This decision is excepted to, and error 
thereon is assigned to this court. 

The decision of this court in 52 Ga., 394, and 62 Jd., 
392, decided that a common law judgment, rendered prior 
to a decree for alimony, was entitled to preference to be 
paid out of money raised from the sale of the husband’s 
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property, to a decree for alimony rendered subsequent 
thereto in favor of the wife, but in those cases the husband 
was alive; in this case he is dead; and this makes a clear 
distinction between those cases, and this. Alimony is an 
allowance out of the estate of the ‘husband made for the 
support of the wife when living separate from him. Code, 
$1736. 

Section 1746 of the Code declares that a court of equity 
may, by decree, compel the husband to make such provis- 
ion for the support of the wife and such minor children 
as may be in her custody. 

It is further provided by section 1752 of the Code, after 
permanent alimony granted, upon the death of the hus- 
band, the wife is not entitled to any further interest in his 
estate in her right as wife, but such permanent provision 
shall be continued to her, or a portion of the estate equiv- 
alent thereto shall be set apart to her. In this section 
there is no saving in favor of creditors; and it would seem 
from this section alone, where permanent alimony has 
been allowed the wife out of her husband’s estate, and he 
dies, that then the same shall be continued to her, and that 
a portion of his estate equivalent thereto shall be set 
apart to her, and this without regard to the condition of 
the estate as to judgment debts or other claims against 
the estate. It cannot be denied but that this decree for 
alimony is a provision for the support of the family most 
solemnly set apart by a court of full and competent juris- 
diction. . 

Under §2553, paragraph 2, it is provided that a provis- 
ion for the support of the family comes in as expenses of 
administration, which are to be paid in preference to all 
debts, and we have held during this term that the same 
are to be paid in preference to physician’s bill and other 
expenses of the last illness. 

So we hold that, when Charles Banks died, a provision 
for the support of his family, which is provided by a de- 
cree for alimony, took precedence of all claims against 
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his estate. And it must follow from these positions that 
the court below did right to order the money in the hands 
of the receiver to be paid upon the decree in favor of 
Louisa C. Banks. 

Judgment affirmed. 


CHARLESTON AND SAVANNAH RAILWAY vs. JOUNSON ef ai. 


1. A stream or water course running into the Savannah river, from 
seventy-five to two hundred feet in width and fourteen feet in 
depth, at a point where a bridge was placed across it, and in which 
the tide rises and falls three and a half feet, and which is open so 
as to allow free passage to all water craft running thereon, is a 
navigable stream, «nd the public have a right to free navigation 
thereon. If such a stream be obstructed, the obstruction is a nui- 
sance, and may be abated at the instance of any person applying 
therefor. 

. A person erecting or causing such nuisance is not entitled to no- 
tice or demand to abate the same before action brought. 

3. A court of equity has the power, under the allegations in the bill 
and facts shown on the trial, to grant the relief prayed for. 

. Directions given that the decree be modified so as to enjoin the 
plaintiff in error from placing or putting other obstructions over 
said stream than as they now exist. 


December 1, 1884. 


Water Courses. Nuisance. Equity. Practice in Su- 
preme Court. Before Judge Apams. Chatham Superior 
Court. June Term, 1884. 


Russell Johnson e¢ al. brought their bill against the 
Charleston and Savannah Railway Company to enjoin 
the obstruction of a tide-water stream, called Knox- 
boro Creek, which is a creek or lagoon running into the 
Savannah river, and to recover damages resulting there- 
from. The bill alleged that complainants had a rice plan- 
tation on this creek ; that their natural and only practica- 
ble way to and from Savannah was by boats, the only 
other alternative being to go by wagon road fourteen 
miles; that the defendant had built a bridge across the 
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creek between complainants’ plantation and the river, and 
had driven piles into the water and connected them by 
horizontal beams near the water-line, thus preventing 
navigation ; that the creek was a navigable stream, having 
an ebb and flow of tide of about three and one-half feet at 
the bridge. Damages to certain flat-boats and their car- 
goes, and certain other damages, were alleged as the result 
of this obstruction. [The court certified that he carefully 
excluded speculative damages. | 

The defendant denied that this was a navigable creek, 
and alleged that it owned the land on both sides and the 
bottom of the creek; that a railroad bridge had been built 
there for more than twenty years, and had been owned 
and controlled by it and its predecessors without inter- 
ruption; and that the only recent change made had been 
the placing of horizontal beams and props from pier to 
pier to strengthen the structure; that, while it denied 
that its bridge was a nuisance, it was willing to allow the 
passage of boats, as a matter of accommodation, and since 
the filing of the bill has removed one of the beams and 
props between two of the piers in the centre, thus leaving 
as wide a passway as had existed before they were put 
there ; and that it had no notice of a desire to use the stream 
until this bill was brought. The right to recover damages 
was denied. 

It is unnecessary to detail the evidence, except to state 
that the testimony for complainants showed the stream at 
the place where the bridge was to be about one hundred 
and twenty feet wide and twelve or fourteen feet deep at 
low water, with an ebb and flow of about three and one- 
half feet. 

The jury found a special verdict to the effect that the 
stream was navigable; that defendant obstructed it, as 
charged in the bill; that it still unlawfully obstructed the 
creek by not removing the nuisance complained of from 
the other fifteen feet in the channel; and that complain- 
ants were entitled to recover $400.09 damages. <A decree 
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was entered accordingly, enjoining the defendant from ob. 
structing the stream in the manner found in the verdict, 
and decreeing damages. 

Defendant moved for a new trial, which was refused, 
and it excepted. 


CutsHoLm & Erwry, for plaintiff in error. 


Joun M. Guerarb, for defendants. 


BLANDFORD,. Justice. 


The defendants in error filed their bill against the plain- 
tiff in error, in which they complained, that plaintiff in 
error had erected a bridge across a certain navigable stream 
or water course running into the Savannah river, and by 
the placing of a certain beam of wood over the stream had 
impeded the free use and navigation of said water course. 
They further alleged that, by reason of the obstructions 
aforesaid, they had lost certain produce boats and flats ; and 
they prayed that plaintiff in error be enjoined from continu- 
ing said nuisance, and that they be paid the loss which they 
had sustained by reason of said nuisance. The jury found 
all the issues submitted to them in favor of the complain- 
ants in the bill, and defendant moved for a new trial on 
many grounds, which was overruled by the court, and this 
is assigned as error here. 

The direction given to this case by the learned counsel 
who have argued it makes it necessary for us to lay down 
only afew rules of law which govern this case. It is shown 
by the record that the stream of water alleged to have 
been obstructed is from seventy-five to two hundred feet 
wide ; that it is fourteen feet. deep where the bridge crosses 
it; that the tide rises and falls three and one-half feet. It 
also appears that the beam across the main channel was 
taken away by plaintiff in error soon after the bill was 
filed, but there remains a beam connecting two piers of 
the bridge. It also appears, since the removal of the beam, 
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that the stream is open to navigation to such an extent as 
to allow free passage to all water craft running thereon. 
Such a stream of water as this is described to be is a navi- 
gable stream, and the public have the right to the free 
navigation thereof. 

If such a stream be obstructed, such obstruction isa 
nuisance, and may be abated at the instance of any per- 
son applying therefor. 

The person erecting or causing such nuisance is not 
entitled to notice and demand to abate the same before 
action brought. A court of equity has the power, under 
the allegation in the bill and facts shown on the trial, to 
grant the relief prayed for. 

We find no error in the reversal rulings and decisions 
of the court below, and the judgment is affirmed, with di- 
rections that the decree be modified so as to enjoin plain- 
tiff in error from placing or putting any other obstructions 
over said stream than as they now exist. 

Judgment affirmed. 


Ross, administrator, vs. CAMPBELL e¢ al. 


1. Where a deed purported on its face to have been delivered, and 
was duly recorded on the day after it was made, it was admissible 
in evidence, without further proof to show that it was not only 
signed but delivered. The record of itself is presumptive proof of 
delivery. 

(a.) The attestation of the deed by a magistrate raises a like pre- 
sumption. 

(b.) Where the grantor gave in the lot conveyed for taxation as the 
property of the grantee for several years succeeding the execution 
of the deed, this was a strong manifestation of the grantor’s un- 
derstanding that he considered the deed delivered and the title 
conveyed. It may be that the grantor would be estopped from 
denying his grantee’s title ; especially as he stated in conversations 
that he held the property as the agent. of the grantee. 

(c.) Where all of these circumstances united, in the absence of ex- 
planation or rebutting proof, they would show the delivery of the 
deed, although it was in the possession of the grantor when he 
died some years after its date. 
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(d.) Where the record does not show the circumstances attending the 
execution of the deed, or who caused it to be 1egistered cr took it 
from the office after registration, or where it remained for a num- 
ber of years thereafter, the presumption would be that the grantee 
received it, caused it to be registered and retained it in his posses- 
sion. 

.) The facts that the grantor remained in possession of the land for 
many years after the deed was made and recorded, and received 
the rents, issuesand profits, without accounting for them; that he 
paid taxes on the property as his own, except for the first three 
years; and that he placed permanent improvements on the pro- 
perty, if unexplained, might have overcome the presumption of 
delivery. But such facts were explained, and there was no suffi- 
cient evidence on which to base a verdict finding against the de- 


livery. 

. The presumption is that a party accepts whatever is for his bene- 
fit, and the idea of acceptance is necessarily involved in that of de- 
livery. In determining what is sufficient delivery, the intention 


of the parties is the controlling element. 
-) The law of this state does not make acceptance as well as delivery 


an essential requisite of a deed to pass title to land. 


October 21, 1884. e 


Deeds. Delivery. Presumption. Tax. Estoppel. Title. 
Before Judge Stmmons. Bibb Superior Court. April 
Term, 1884. 


Reported in the decision. 
G. T. & C. L. Bartuertt, for plaintiff in error. 


Bitturs & Harpeman; B. M. Davis, for defendants. 


Hatt, Justice. 


The plaintiff, as administrator of Perry Dillard, brought 
suit in the statutory form for the recovery of the premises 
in question, which consisted of a half lot number 7, block 
26, on Mulberry street, in the city of Macon, together with 
mesne profits, against Campbell and Rogers, who are the 
duly qualified executors of the last will of William Dillard, 
late of Bibb county, deceased. He claims under a deed 
executed by the testator of defendants, William Dillard, 
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to his intestate, which bears date the 6th day of May, 1847, 
was attested by two witnesses, one of whom was a justice of 
the peace, and was duly recorded in the proper office on 
the day after it bears date, for an expressed consideration 
of three hundred dollars. It conveys the land therein 
described, and purports on its face to have been “ deliv- 
ered.” There seems to have been no change of possession 
of the premises after the execution of the deed. Perry 
Dillard shortly after that time removed to and resided in 
the state of Alabama, and thenceforth continued to reside 
there until his death, which occurred in 1859. William 
Dillard resided continuously in Macon until his death, on 
the 23d of May, 1883; in 1849 and 1850, he returned this 
lot to the receiver of taxes for the city as the property of 
Perry Dillard and as his agent; how it was returned in 
1848, the year following that in which the deed was exe- 
cuted, does not appear,as the tax digest for that year was 
proved to have been lost. After 1850, it appears that 
William Dillard gave in this lot and paid taxes for it in 
his own name, and as his own property; he also improved 
it by erecting several buildings on it at his own expense, 
he rented these buildings and received the income from 
them. There is nothing in the record to show that he kept 
or rendered an account of this income to Perry Dillard or 
his successors ; it is possibly true that he did not, as he de- 
vised it by his last will, executed two days bejore his death, 
to his daughter, Mrs. O’Connor. Shortly after executing 
his will, he delivered to one of his executors a tin box, 
which he said contained his deeds; among those in the box 
this deed was found by his executors, and produced on the 
trial of this case under a notice served upon them. It ap- 
pears from the evidence that there was a house of two 
rooms and a kitchen on the lot when it was conveyed by 
William to Perry Dillard; it is pretty clear, however, that 
no improvements were put on it by William until after 
the death of Perry Dillard; indeed, most of them were made 
three or four years ufter the close of the late war in 1865, or 
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as defendant’s witnesses say, in 1871 or 1872 ; it was shown 
that before the improvements were made, the property was 
worth for rent $8.00 per month, and afterwards $21.00. 
Mrs. Wynn, the sister of the Dillards, testified that Perry 
was in Macon in 1847, the year the deed was made, and 
had not been there since; she also testified to a conversa. 
tion with William Dil ard in March, 1883,in which he 
said to her that the lot sued for was not his, but belonged 
to Perry Dillard, who bought it when he was last in Macon, 
and left it with him. On Thursday before his death on 
Sunday, in another conversation with this witness in the 
presence of his daughter, Mrs. O’Connor, he said that 
the house and lot in which he lived he had bought and 
paid for with his own money, but as for the lot and houses 
in dispute, he said, “I have not got the scratch of a pen to 
show for them.” When asked where the deed was, he re- 
plied, “It is in the court house.” An attempt was made 
to impeach this witness, as to both these conversations, by 
showing that immediately after the last took place, she 
went into the kitchen, and said in the presence of Mrs. 
O’Connor and the cook, whose name was Charity, “ As 
long as I have known William Dillard,” or “as much talk 
as he and I have had about this property, I never heard 
before that the deed was in Perry.” This conversation 
she flatly denied, and said she did not go into the kitchen 
at all on that occasion; that she conversed with Mrs. 
O’Connor on the piazza about an entirely different matter, 
and left for her home to get rest, as she would have to sit 
up again that night. The woman, Charity, was not sworn 
at all, but Mrs. O’Connor was, and gave this account of the 
matter on her direct examination: “She,” Mrs. Wynn, “said 
she never heard my father say before that day that that 
deed was in Perry’s name. Never before that day had 
heard him say that there was a deed in Perry’s name.” 
On her cross examination, she stated that Mrs. Wynn 
came into the kitchen where she and Charity were, sat 
down in achair near Charity’s bed, and said, “ Well, as 
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much talk as me and William have had together, I never 
knew that that deed stood in the way it did before; never 
heard him say so before.” Admitted that her father said 
in the conversation testified to by Mrs. Wynn, that the 
property was in Perry Dillard, but didn’t hear him say 
that the deed was recorded at the court house. Mrs. 
Wynn did not swear to anything said about the deed by 
William Dillard in the conversation that previously took 
place between-them in March, 1883. There was nothing, 
therefore, in her conversation with Mrs. O’Connor and 
Charity, admitting that it took place as stated by Mrs. 
O’Connor, at all in conflict with any portion of the account 
she gave of the first conversation between her and Wil- 
liam. The material portion of the last conversation was 
‘testified to by Mrs. O’Connor, viz.: that her father said 
“the property was in Perry Dillard’s name.” She, how- 
ever, did not hear him say that the “deed was recorded,” 
or “ was at the court house.” There is no positive denial 
of this part of the conversation. She did not hear it; her 
evidence on this point is merely negative and amounts to 
nothing. It is significant, too, that the woman, Charity, was 
not brought forward on this occasion to testify to these 
alleged contradictory statements of this important witness. 
She further testified that when William Dillard revealed 
this fact, Mrs. O'Connor remarked, “ If we lose this prop- 
erty, we shall lose much.” This is not denied ; neither was 
the statement of Mrs. Wynn, that Dillard, in his last sick- 
ness, and about this time, seemed greatly troubled about 
this property. 

A further attempt was made to discredit Mrs. Wynn by 
showing that she was inimical to Mrs. O’Connor, in conse- 
quence of her father’s having destroyed a former will, in 
which Mrs. Wynn’s son was made his legatee, and prompted 
by these feelings, she sought out the family of Perry Dil- 
lard and gave them information of Perry’s title to this 
property. Mrs. Wynn denied that she entertained such 
feelings to Mrs. O’Connor, or that she was actuated by the 
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motive attributed to her in imparting the information to 
the family of Perry Dillard. She says that the first wiil 
was intended to subserve a temporary purpose and prevent 
the marriage of Mrs. O’Connor with her husband; that, 
subsequently to the marriage and during testator’s sick- 
ness, Mrs. O'Connor was by her request permitted to read 
the will; that the testator then ordered it to be burned, 
and it was burned by Mrs. O’Connor; that she was at the 
house of William Dillard when the last will was written; 
was not in his room, but in the kitchen, when it was exe- 
cuted. The widow of Perry Dillard, in answer to inter- 
rogatories, testified that she had seen this deed in her hus- 
band’s possession, that she had his papers after his death, 
and that this must have been lost or stolen when she re- 
moved from Alabama to Mississippi, after her husband’s 
death. 

Counsel insist that this testimony was manufactured to 
meet the exigencies of this case, and is false; and it may 
be that the witness was mistaken as to the fact about which 
she testifies, but the record affords no reason for imputing 
to her wilful perjury. It was sufficiently shown that the 
rents of the premises exceeded the cost of the improve- 
ments put thereon by William Dillard, together with the 
purchase money named in the deed. 

The jury returned a verdict for the defendant, and the 
plaintiff made a motion for a new trial on various grounds, 
which was refused, and this refusal brings the case here 
for review. 

The only question on which it turns is, whether the 
plaintiff's proof establishes the delivery of the deed made 
by William to Perry Dillard, and whether, if that fact is 
sufficiently established, it has been disproved by the tes- 
timony offered by the defendants; or rather, whether there 
is any proof which would authorize a conclusion that the 
deed was not made and delivered. It is not denied that 
this was a proper question for the jury, or that it was fairly 
submitted under correct instructions from the court. 
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The unquestioned proof of the complete execution of 
the deed, including delivery to the feoffee, are: 1st, That 
it, purports on its face to have been delivered. 2d, That 
it was duly recorded on the day after it was made; and 
being thus recorded, it is admissible in evidence, under our 
law, without further proof, to show that it was not only 
signed, but delivered. 11 Ga., 640,[5]. The record of 
itself is presumptive proof of its delivery. 17 Ga., 275; 
47 /d., 217. In Young vs. Guilbeau, 3 Wallace, 641, 
Field, J., remarked that the “registry of a deed by the 
grantor is entitled to great consideration upon this point, 
and might, perhaps, justify, in the absence of opposing 
evidence, a presumption of delivery.” See also Tiedman 
on Real Property, §812, and cases cited in note 2. 3d. 
It was attested by a magistrate, and this authorizes a like 
presumption. 53 Ga., 59, citing 17 /d., 62. 4th. The 
grantor gave in the lot conveyed by it for taxes as the 
property of the grantee for at least two years, and most 
probably for three years, immediately succeeding its exe- 
cution. This was a strong manifestation of his under- 
standing that it conveyed title to the grantee, that he con- 
sidered it de'ivered, and was at least a solemn disclaimer . 
on his part of title to the property. It may be that such 
an act, both upon principle and authority, would estop him 
from denying the title of his grantee, (11 Ga., 258); espe- 
cially as it was shown, 6thly, not only by these returns, but 
by his conversations with Mrs. Wynn in 1883, that he held 
this property as the agent of Perry Dillard, and in so doing 
sustained to him confidential relations. While these facts 
do not conclusively establish the delivery of the deed, and 
are open to explanation, yet if they are not repelled by 
proof of other attendant or subsequent circumstances, 
modifying or impairing their force, they afford strong, if 
not decisive, evidence of the fact. The record is silent as 
to the circumstances attending the execution of the deed; 
it does not appear whether the grantee was present and 
received it from the hands of the grantor. In the absence 
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of such testimony, the presumption is that he was so pres- 
ent and did so receive it ; neither is it shown who caused 
it to be registered, or when registered, who took it away 
from the office in which it was registered, or what dispo- 
sition was made of it, or in whose possession it was for a 
number of years after these events. Again, the legal pre- 
sumption is that the grantee did all these things, and when 
they were accomplished, that he took and kept possession 
of the deed. The subsequent circumstances, had they not 
been explained, would have afforded some evidence that 
should have been considered as overcoming this presump- 
tion. Notwithstanding these facts, the grantor remained in 
pos-ession of the property continuously for many years after 
the deed was made and recorded, receiving without account 
its rents, issues and profits, and from 1851 up to the death 
of the grantee in 1859, he gave in and paid taxes on the 
property as hisown, and subsequently up to his own death 
in 1883 ; and in addition he put permanent and valuable 
improvements on the property in 1871 or 1872, and 
lastly, the deed was found in his possession at his death. 
These facts, had their effect not been impaired and over- 
come by the other proof, might have justified the jury in in- 
ferring the non-delivery of the deed and in so finding. They 
were successfully met, however, and their force greatly 
weakened, if not destroyed, when it was shown that the 
defendant's testator held and managed this property as 
the agent of the plaintiff’s intestate; that by his unequiv- 
ocal acts, as well as by his after declarations, he admitted 
that he controlled it in this capacity ; he at first gave it in 
for taxes as agent, but subsequently changed this in the 
lifetime of the grantee, and gave it in as his own property, 
but there is no direct proof that the grantee was apprised 
of the change, nor are there any circumstances in evi- 
dence from which it could be legitimately inferred that he 
had such knowledge; he was not in a situation to be 
charged with notice; he was, during all the time, remote 
from the scene of the occurrences; they transpired in Ma- 
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con, Georgia, while he resided in the state of Alabama. 
It is not without significance that no improvements were 
put on this lot while he lived, and that no attempt was 
made to place them there until more than eleven years 
subsequent to his death. That the grantor hal possession 
of the land after he made the deed, is entirely consistent 
with the terms upon which he declared in 1883 he held it. 
He controlled and managed as the grantee’s agent, and this 
fact goes far to explain his possession of the deed at his 
death. That he twice, towards the close of his life, spoke 
of this property, and on both: occasions stated that the 
title was in the plaintiff's intestate; that in his last days 
he manifested much concern in reference to the matter, 
and executed his last will on the day after he had the last 
conversation upon the subject, and was careful in that will 
to describe specifically this piece of property, when none 
of his property, about which there was no dispute, is thus 
particularly designated, are circumstances that go far to- 
wards sustaining the plaintiff’s claim and disproving the 
defence of his opponent. The time when this last will 
was made, with the minutely particular description of this 
lot therein, when taken in connection with the remainder 
of its contents and the conversation and manifestations of 
feeling that preceded its execution, are circumstances 
fraught with suspicion, and leave no sufficient evidence on 
which to rest the verdict returned in the case. The ver- 
dict is contrary to law, and is without evidence to support 
it, and on this ground of the motion a new trial should 
have been granted. 

It was insisted in argument here, with earnestness and 
confidence, and with no incuonsiderable ingenuity, that the 
delivery of the deed alone was not sufficient to vest title to 
land it purports to convey in the grantee ; that there must 
also be an acceptance thereof by him, and in this case 
there is no proof of any acceptance. We think there was 
proof of the acceptance. As appears from the face of the 
deed, both parties were residents of the county of Bibb 
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when it was executed. The grantee, as is shown by other 
evidence in the case, was then an unmarried man, and 
removed in that year to the state of Alabama, where he was 
married, and never afterwards returned to Macon or resided 
in the state of Georgia. The general presumption of law 
is that a party accepts whatever is for his benefit, and in- 
dependently of this, the idea of acceptance is necessarily 
involved in that of delivery. A complete delivery ex vi 
termini imports an acceptance Any other rule would re- 
sult in injustice and wrong in many cases, as in this, where 
all the parties and witnesses to the transaction are shown 
to be dead. The survivor of all these was William Dillard 
himself, and there is certainly nothing in his latest con- 
versations, or any of his previous acts and declarations, 
from which any one would be authorized to infer that it 
was not his jntention to deliver this deed, or that he, in fact, 
did not deliver it, and that Perry Dillard did not accept 
it. “In determining what is a sufficient delivery. it is 
found that intention is the controlling element,” and nu- 
merous instances of facts by which this intention is mani- 
fested are given in all the elementary books on real prop- 
erty law. See, among others, Tiedman on Real Prop., 
§813, and citations in note (2.) 

But apart from aJl this, our law does not make accept- 
ance, as well as delivery, an essential requisite of a deed 
to pass title to land. Code, §2690. 

On this subject the court laid down the correct rule in 
his charge to the jury, and were there any evidence at all 
to warrant their finding, however slight, we would be com- 
pelled, under our uniform rulings, to let it stand. We 
think there wasnone. On another hearing, all that is dark 
or doubtful about this old transaction may, by additional 
proof, be made clear and certain. We are satisfied that 
there should be a further and fuller investigation of the 
matter, and therefore order the judgment reversed. 
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Hoop vs. Perry ef¢ al. 


1. At common law, when a woman who was a guardian married, her 
letters of guardianship abated, a married woman being incapable 
of being a guardian; but since the ‘‘ married woman’s act’’ of 
1866, this has been changed. If a woman, who was guardian of 
her children by her first marriage, re-married and suffered her last 
husband to use, or in conjunction with him used, the land of such 
children, and consumed the rents, whether her letters abated upon 
her marriage or not, she is liable to them for such rents. 

(a.) If, under such circumstances, the letters of guardianship abated, 
she was bound to sec that her wards’ property was properly cared 
for; her liability did not cease upon her letters abating; and if 
she held on to the property of the minors, she would be liable for 
the rents thereof. 

(b.) Upon arriving at age, the wards could cite such guardian, or for- 
mer guardian, to appear before the ordinary for a settlement of her 
accounts, whether she was, in fact, guardian at the time of such 
citation and hearing or not. The power of the ordinary is full and 
complete to make an account, to hear evidence upon any contested 
question, and settle finally between the guardian and ward, and 
to enforce such settlement by execution or attachment for con- 
tempt. His jurisdiction and power is as broad as that of a court 
of equity. 

.) The acts of 1876 and 1883, declaring that a married woman could 
act as guardian, executrix or administratrix, are declaratory of the 
law as it stood at the time of their passage. 

-) The evidence was conflicting, and there was no abuse of discre- 
tion in refusing to grant a new trial. 

September 9, 1824. 


Husband and Wife. Guardian and Ward. Married 
Women. Ordinary. Laws. Before Judge Brown. Mil- 
ton Superior Court. February Term, 1884. 


Reported in the decision. 


Geo. N. Lester; T. L. Lewis, for plaintiff in error. 


J. A. Dopeen; W. J. Winn; E. Faw, for defendants. 


BLANDFORD, Justice. 


Jamerson Perry died leaving Martha Hood, then Perry, 
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and three children surviving him; he also left an estate 
consisting of certain lots of land. Martha, the widow, took. 
out letters of guardianship for the property of the minors, 
and gave bond and security for such guardianship. She 
took dower in the lands, and the administrator of Jamer- 
son Perry, deceased, having sold the lands belonging to 
the estate of deceased other than the lands of which the 
widow had been endowed, she purchased them for her 
children. Several years afterward, the widow intermarried 
with one Hood. She and Hood continued to cultivate 
these lands until the children became of age. 

The children, the defendants in error, had the said Mar- 
tha cited to appear before the ordinary for a settlement of 
her accounts, as their guardian. The case was carried by 
appeal to the superior court. Upon the trial of the case, 
counsel for Martha Hood insisted that she could not be 
called to account in the manner which had been adopted 
by defendants. in error, 1st, because, when Martha Perry 
married Hood in 1868, her letters of guardianship abated; 
and because she was not guardian at the time the citation 
issued. The court below did not agree to this rule, and 
ruled the contrary. A judgment was had in favor of de- 
fendants in error, when a new trial was asked for, which 

yas refused by the court, and this judgment is excepted 
to, and error is assigned thereon. 

It was the common law, that when a woman who was 
guardian married, her letters abated, and that a married 
woman was incapable of being appointed guardian, and 
the reason given is, that married women are unable to 
contract to give bond and security, that they are not suz 
juris, and have become liable to the control of their hus- 
bands. These are the reasons commonly assigned for the 
rule of the common law. 

In 1866, the legislature of this state enacted that, as to 
all property which might be acquired by any woman after 
the passage of the act, she should hold it as a feme sole; 
that as to such property she was sui juris; and it has 
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been frequently held by this court that a married woman 
could make a contract; that she could be sued without 
joining her husband. She is, in all respects as to her sep- 
arate property, as if unmarried ; and while it may be true 
that she is subject to the control of her husband, yet she 
is not subject to his control as to her separate estate, nor 
would she be subject to his control in case she was guar- 
dian; as to such guardianship, her powers would be free 
from the husband’s control. 

The reason of the rule of the common law no lunger 
exists since the woman’s act of 1866. This act was, toa 
considerable extent, the emancipation act for married 
women, and we are not inclined to abridge its operations. 
under this act, this court has held that a married woman, 
could make a will without the consent of her husband, 
and yet there was a statute of this state, in force at the 
time of the passage of the woman’s law, declaring that a 
married woman could not make a will without the consent 
of her husband; that the effect of the woman’s law was 
to virtually repeal this act. So we hold that the reasons 
which existed at common law why the letters of guardian- 
ship abated upon the marriage of a female guardian do 
not now exist, and did not so exist when Mrs. Perry be- 
came Mrs. Hood. We think the court below was right in 
his ruling on this point. 

But under the facts of this case, if Mrs. Perry, when she 
became Mrs. Hood, suffered her last husband to use, or in 
conjunction with him used, the landsof defendants in error, 
consuming the rents, whether her letters abated or not 
upon her marriage, she is liable to the defendants in error 
for such rents. If her letters abated, she was bound to see 
that her wards’ property was properly cared for; her lia- 
bility as guardian did not cease upon her letters abating, 
and if she held on to the property of the minors, she is 
liable for the rent of the same. So in this case, whether 
the letters abated or not, she is liable. 

Under §2598 of the Code, the remedy adopted by 

Vv 73-22 
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the defendants in error was proper and ample to se- 
cure their rights, and the plaintiff in error was liable 
to be cited before the ordinary for a settlement of 
her accounts, and this is so whether she was in fact 
guardian at the time of such citation and hearing be- 
fore the ordinary or not. The power of the ordinary is 
full, ample and complete to make an account, to hear 
evidence upon any contested question and settle finally 
between the guardian and wards, and to enforce such set- 
tlement by execution or attachment for contempt. Code, 
§2599. The next section of the Code, §2609, declares: 
“ A court of equity shall have concurrent jurisdiction over 
settlement of accounts of administrators.” It cannot be 
doubted that the ordinary has the same jurisdiction and 
power as a court of equity in this case; indeed, his juris- 
diction is original and that of a court of equity concurrent. 
The views taken by the counsel for plaintiff in error were 
properly overruled by the court below. 

The acts of 1876 and of 1883, declaring that a married 
woman could act as guardian, executrix or administratrix, 
are declaratory of the law as it stood at the passage of 
said acts. See 64 Ga., 258, where this subject is ably 
treated by Bleckley, Justice. 

As to the facts of this case, it appears from the record 
that the same were stoutly contested in the court below, 
and every material question presents a conflict of evidence. 
The judge who tried this case is satisfied to let this verdict 
stand ; his was the discretion to grant a new trial; he has 
exercised it, and we will not interfere. 

Let the judgment be affirmed. 





LoMBARD vs. l'une TRUSTEES OF THE YouNG Men’s Lrprary 
ASSOCIATION FuND. 


Where a material man sought to foreclose a lien on realty on account 
of lumber furnished by him to a contractor working thereon, this 
could not be done by a direct suit on the part of the material men 
against the owner of the realty alone, without suing the contractor 

to whom the lumber was furnished. 
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(a.) If a statute be susceptible of two constructions, one consistent 
with natural equity and justice and the other not, the court should 


give the former construction to it. 
(b.) The necessity for legislation on the method of enforcing such 


liens suggested. 
Jackson, C. J., dissenting. 
January 6, 1885. 


Liens. Actions. Construction of Statute. Practice 
in Supreme Court. Parties. Before Judge Eve. City 
Court of Richmond County. March Term, 1885. 


Reported in the decision. 


James P, Verpery; Twicas & VerpeEry, for plaintiff 
in error. 


J. S. & W. T. Davinson, for defendant. 


BLANDFORD, Justice. 


Lombard filed his declaration against defendant in error, 
alleging that it was indebted to him $251.20 for materials 
furnished ; that, as a material man, he furnished to W. H. 
Stallings, contractor for the improvement of the real estate 
of defendant (which real estate is described), certain ma- 
terials, which are described, of the value of $251.20, which 
Stallings has refused to pay. It further alleges all the 
facts necessary to constitute a lien against the property of 
defendant, and prays a judgment against the property and 
premises. 

This declaration was demurred to, because there was no. 
allegation of a suit to enforce the claim against Stallings, 
and because the declaration showed no such privity be- 
tween defendant and Stallings as,would authorize a distinct 
suit against it without any action commenced in twelve 
months to enforce the claim against Stallings, the real 
debtor. The court sustained the demurrer and dismissed 
the action ; and this ruling constitutes the error complained. 


of. 















324 SUPREME COURT OF GEORGIA. 


Lombard vs. The Trustees of the Yourg Men's Library Association Fund. 





If a statute be susceptible of two constructions, one 
consistent with natural equity and justice and one incon- 
sistent therewith, the court should give it that construction 
which comports with natural equity and justice. The 
plaintiff, in this case, is seeking.to reach a fund which is 
due and owing by defendant to Stallings, the contractor, 
and that too without having made Stallings a party to the 
proceeding. The debt which the plaintiff seeks to have 
paid is a debt which Stallings owes him; it would seem 
that Stallings should have an opportunity to be heard be- 
fore the debt which defendant owes him shall be taken to 
pay a debt which plaintiff claims Stallings owes him. To 
-authorize the proceeding instituted by plaintiff would be 
to allow the property of the citizen to be taken without 
trial and with no opportunity afforded for defence. Such 
a course would be contrary to justice and against common 
nght. Under §1980 of the Code, as to how such liens may 
be created, it is provided, among other things, that “an 
action must be commenced for the recovery of the amount 
of his claim within twelve months from the time the same 
shall become due.” 

Against whom must this action be brought? Certainly 
against the person owing the claim,—in this case Stallings, 
who contracted the debt. Under $1990 of the Code, as 
to the enforcement of liens on realty, it is provided that 
the same shall be foreclosed: “1. By a compliance with 
his contract by the person claiming the lien and recording 
his claim and a commencement of a suit therefor accord- 
‘ing to the provisions and requirements of section 1980.” 

It appears from this section, 1990, the suit to recover 
‘the claim must be commenced within twelve months from 
the time the claim became due; but no time is mentioned 
within which the lien must be foreclosed. There is great 
confusion on this subject in the statute, and the same calls 
for legislative interference, either to repeal the lien laws 
altogether or pass such enactments as will make the same 
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clear and explicit. So that we affirm the ruling of the 
court below in this case. 
Judgment affirmed. 


Hatt, Justice, concurred, but furnished no written opin- 
ion. 


Jackson, Chief Justice, dissented, but furnished no 
written opinion. 


Tur Georoia RAILROAD vs. PITTMAN. 


1. Whether a person’s capacity to earn money and labor successfully 
would be diminished from old age, and how much such diminution 
would be, depends considerably upon the character of the labor 
and the expectation of life of the person, and this question was 
fairly submitted by the court to the jury. 

(a.) The act of 1878, allowing the wife to recover the full value of 
her husband's life in case of his homicide, is not unconstitutional 
or invalid ; and in construing it, the judge gave the full measure of 
its rights to the defendant below in having the husband’s support, 
while living, deducted from the recovery. 

(b.) The first and third requests are covered by the general charge. 

2. The criticisms upon the general charge made in the ninth, tenth, 
eleventh and thirteenth grounds of the motion for new trial are 
not well founded. The distinction is clearly drawn between that 
negligence on the part of a person killed by a railroad train which 
would defeat all recovery by his widow, and that which would only 
defeat it in part. 

(a.) There was no error in charging the jury that “‘if you find it your 
duty to find for the piaintiff, you will look to the evidence and de- 
termine from that how much you will find. You will, in arriving 
at a conclusion, look to the evidence as to the age of plaintiff’s hus- 
band, the probable length of his life, the amount that he earns or 
would probably earn during his life, and the state of his health.’ 

(b.) Nor was there any error, after telling the jury that a book had 
been introduced to aid in calculations which they would make, in 
charging them “‘you can use the rules in that book, or can take 
any other rules or information that you possess that refer to making 
calculations.’’ In making a calculation, the jury may apply their 
knowledge or information ‘of arithmetic, without its being formally 
introduced in evidence. 
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(c.) In regard to the diligence of the respective parties, the court 
charged fairly to both. 

3. Although the court charged that if the officers of the railroad and 
the deceased were both at fault, the jury ‘‘would be authorized'to 
make such reasonable deduction,’’ yet where, in the same connec- 
tion, he charged the rule of contributory negligence in the language 
of the statute, that ‘‘the damages shali be diminished by the 
jury,’’ there was no error which requires a new trial. 

. Although the charge on the subject of the measure of damages 
was not as clear as it might have been, and dwelt somewhat upon 
the subject of annuities, yet there was no error which injured the 
defendant, and the court subsequently gave clearly the correct 
rule as to the measure of damages. 

(a.) The act of 1878 (Code, §2972) clearly gives to the widow the right 

to recover the full value of the life of her husband for whose homi- 
cide she sues; and the jury are to determine the present value of 
that life. 
There was sufficiént evidence to support the verdict; nor was'a 
verdict of $5,500.00 in favor of a widow who sued for the homicide 
of her husband excessive, where it appeared that the husband had 
an expectancy of over twenty years of life and an annual income 
of about $1,000.00, deductions having been made on account of 
contributory negligence, the effect of advancing age, and the sup- 
port of the husband himself, under the charge of the court. 


Hatt, J., concurred specially. 
February 7, 1885. 


Railroads. Damages. Negligence. Laws. Charge of 
Court. Juryand Jurors. Diligence. Verdict. Husband 
and Wife. Before Judge Dorszy. City Court of Atlanta. 
December Term, 1883. 


Mrs. Nancy E. Pittman brought case against the Geor- 
gia Railroad to recover for the homicide of her husband. 
On the trial, the evidence on behalf of the plaintiff was, 
in brief, as follows: Pittman, the deceased, was emp'oyed 
by the Western and At‘antic Railroad, and his business 
was to look after freight delivered. to the Georgia Railroad, 
and to take down a memorandum of the numbers and seals 
of the cars. He was generally a sober, industrious man, 
earning a salary of $60.00 per month, and was frequently 
engaged in trading, so that his income was about $1,200.00 
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per annum. He was economical, and his own support did 
not cost more than $200 or $250 a year. He was forty- 
four years old at the date of his death. The numbers 
were somewhat high on the sides of the cars, and the 
ground was slightly depressed between the tracks, there 
being several tracks running about that point. It was 
common to step back on another track, if vacant, get the 
numbers of the cars, and then go up and examine thé sea's. 
While doing this, deceased was run over by defendant’s 
train, and died from the effects. The tracks at that point 
were about four or five feet apart. One witness testified 
that he never knew the deceased to be drunk, and only 
one time in twenty-five years to have the appearance of 
drinking. ‘Two others swore that he did not show signs 
of being under the influence of liquor shortly before and 
at the time of the injury; and one stated that after the 
injury the doctor who was summoned furnished some 
whisky, and recommended that he drink it, but he refused 
it. Other trains Were moving about in the railroad yard 
that day and every day, but not just at that time and 
place. One engine was not far away. The engineer tes- 
tified that there were cars between him and the place of 
the injury, and that he did not remember hearing the en- 
gine-bell ring, but heard hallooing after the injury, and 
saw the crowd running down the track. Tables of life 
expectancy were introduced. 

The evidence for the defendant was, in brief, as follows: 
The engine which caused the injury was engaged in shift- 
ing cars. It went up-one track and came backing down 
another at a speed of about two and a half or three miles 
an hour. When it had gone about fifteen or twenty feet, 
the fireman looked over the tender and saw Pittman mak- 
ing entries in his book and standing on the track with his 
back partly turned towards the engine, at a distance of 
about two anda half car-lengths (a car length being about 
thirty to thirty-three feet). The fireman shouted, “ Look 
out!” two or three times, and seeing that it did not seem 
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to draw Pittman’s attention, stepped back and pulled the 
bell-rope, ringing the bell. He then went to the other 
side of the engine to see if Pittman had left the track, and 
not seeing him, returned to his position and found that he 
had been hurt. The engineer did not slacken the speed 
of the engine when the fireman hallooed and rang the bell, 
but any one would have had time to leave the track after 
the bell rang, if he had paid attention to it. There were 
steam-brakes on the engine, by which it could have been 
stopped in five or six feet at the speed at which it was 
running. There was a conductor whose duty it was to 
make up the train. He was not with the engine at the 
time of the injury, but gave instructions to the train-hand, 
as Was very often done. One witness for the defendant 
testified that he was engaged on behalf of the Georgia Rail- 
road in the same position as Pittman occupied with the 
Western and Atlantic Railroad, and was at work along 
with him just before the accident; that Pittman was so 
drunk that he could not walk along a broad plank without 
staggering from side to side; that he urged Pittman to 
come out from between the tracks, told him that the en- 
gine was standing very near, and that they were pulling 
backwards and forwards all the time, and that the witness 
thought he had better step out on the other side until the 
engine got out, and then come back and get the seals on 
that side; that Pittman continued to take down the num- 
bers of the cars; that the witness was afraid the engine 
was going to “ pull down,” told Pittman that he had better 
get out, and took hold of his arm to urge him out; that 
Pittman pulled away, saying, “I can take care of myself ;” 
that the witness said, “ I am going out, and you can go if 
you like,” and walked around the car, thinking Pittman 
was behind him; that he heard the bell ring, looked and 
did not see Pittman, heard some one hallooing, and found 
that Pittman was hurt. 

The jury found for the plaintiff $5,500.00. The defend- 
ant moved for a new trial on seventeen grounds, the sub- 
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stance of which are stated in the decision, in the divisions 
where they are discussed. The motion was overruled, and 
defendant excepted. 


Jos. B. Cummine ; Hittyer & Bro., for plaintiff in error. 
Hopkins & GLENN, for defendant. 


Jackson, Chief Justice. 


This action was brought by Mrs. Pittman, defendant in 
error, against the Georgia Railroad Company, for the death 
of her husband caused by the running of a switch engine and 
cars in the yard of the company. Pittman was an employé 
of the Western and Atlantic Railroad Company, and it was 
his duty as such employé to be in the yard of the Georgia 
Company to take the numbers of cars of the company he 
served, and report them at the office of the State or 
Western and Atlantic road. The jury returned a verdict 
of fifty-five hundred dollars, and on the refusal to grant a 
new trial by the court, the Georgia Company excepted, 
and assigns for error that refusal on the grounds taken in 
the motion for the new trial. 

There are many grounds alleged in the motion, but they 
may be considered under three heads—refusal to charge 
written requests, erroneous charges and illegality and ex- 
cessiveness of the verdict. 

1. The first request is, in effect, that the wife cannot 
recover the full value of her husband’s life, but there must 
be a deduction for what the husband, if alive, would have 
spent on himself, and also a deduction on account of his 
capacity to labor as age advanced; the second is, that the 
act of 1878, so far as it undertakes to give her more than 
the support, or its equivalent, which she would have de- 
rived from him alive, is unconstitutional ; and the third 
is, tha’, in case the jury found applicable the doctrine of 
apportionment of damages, then damages would be dimin- 
ished in proportion to the amount of default attributable 
to the husband. 





830 SUPREME COURT OF GEORGIA. 


The Georgia Railroad vs. Pittman. 


The first and third requests appear to us to be substan- 
tially covered in the general charge. It is complained that 
the first is modified too much, because it is alleged that the 
judge left it to the jury whether a person’s capacity to 
earn money and labor successfully would be diminished 
with old age. We are of the opinion that it does depend 
a good deal upon the character of labor and the expectation 
of life, whether that capacity would be diminished, and 
how much. So far as the plaintiff’s business of taking the 
numbers of cars, making a memorandum of them in a book 
and reporting it, is concerned, he would last longer prob- 
ably than one in more active and harder physical labor 
would retain the capacity to work; and his trading ca- 
pacity, which seems from the evidence to have increased his 
salary from the company he served, would also endure 
longer than the capacity for hard labor. It is very question- 
able, to say the most for the plaintiff in error, whether a bet- 
ter mode of settling such questions could be desired than by 
referring them to the jury, under the facts of each case, in 
respect to the calling and sort of labor the deceased follow- 
ed. On this subject, the court said in the general charge: 
“T further charge you, gentlemen, that, in making this 
calculation as to the amount plaintiff would be entitled 
to recover, . . . that you would have the right, and 
it would be proper for you to consider whether or not the 
capacity of the plaintiff’s husband to labor and earn money 
would have, by reason of advancing years, decreased, and 
if you believe under the evidence that it would have de- 
creased in the same proportion as you believe his capacity 
to labor and earn money would have diminished, in the 
same proportion would it be proper and right that your 
verdict and finding would be diminished ;” and in another 
place, the judge repeated the instruction in these words: 
“Tf you believe from the evidence that the capacity of 
plaintiffs husband would have decreased by reason of ad- 
vancing years, then it would be your duty to diminish the 
amount that you may find for the plaintiff.” It strikes us 
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that the charge puts the point fairly before the jury under 
the facts of the case. j 

The third request is fully given in the general charge. 

The second, relating to the unconstitutionality of the act 
of 1878, allowing the wife to recover the full value of her 
husband’s life, should not have been given. We see noth- 
ing unconstitutional or invalid in the act. And in constru- 
ing it, the judge gave the full measure of its rights to the 
plaintiff in error in having the husband’s support, while 
living, deducted from the recovery. 

2. The various charges excepted to in the 9th, 10th, 11th 
and 13th grounds are not set out in those grounds, but the 
errors assigned are criticisms upon, and deductions from, 
the general charge, wherein it deals with particular subject- 
matters. On comparing them with the general charge, we 
do not see that they amount to much. The distincton is 
clearly drawn between that negligence which, on the part 
of plaintiffs husband, would defeat all recovery, and that 
which would only defeat itin part. Inthe one case, his neg- 
ligence must have caused the disaster itself alone; in the 
other, it did not alone cause it, but the company’s default, 
and his negligence, together did the work. In the first 
case, the judge instructed the jury that there could be no 
recovery; in the second, that there might be, but that it 
was the duty of the jury to diminish damages in propor- 
tion to the negligence of the husband. Substantially, 
these views are clearly given to the jury, thus disposing 
of the criticism in the 9th ground. 

In reference to the criticism in the 10th ground, it is 
- well to let the charge speak for itself. The complaint is 
that the judge permitted the jury to go outside of the evi- 
dence in respect to duration of life, capacity to labor, ete. 
The court said, “If you find it your duty to find for the 
plaintiff, you will look to the evidence and determine from 
that how much you will find. You will, in arriving at a 
conclusion, look to the evidence as to the age of plaintiff’s 
husband, the probable length of his life, the amount that 
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he earns or would probably earn during his life, and the 
state of his health.” Weare unable to see a particle of 
justification for the criticism in this portion of the charge, 
and the plaintiff in error leaves us to hunt up the particu- 
lar part criticised. This cannot be the part referred to. 
Perhaps it is another part, where the judge tells the jury 
that a book has been introduced to aid in calculations 
which they would make, wherein he told them that they 
need not confine themselves to that book, but said, “ You 
can use the rules in that book, or can take any other rules 
or information that you may possess, that refers to making 
calculations,” etc. Surely the jury, in making a calcula- 
tion, may apply their knowledge or information of arith- 
metic without its being formally introduced in evidence. 
Nor can we find in a careful reading of the charge any just 
ground forthe 10th ground. 

In regard to the diligence of the respective parties, the 
court, it strikes us, was fair tc both parties, and there is 
nothing in the 11th criticism. As before remarked, we 
think that the charge does distinguish between negligence 
which caused and that which contributed only to the in- 
jury, and there is nothing in the 13th ground. 

3. The error alleged in the 12th ground struck us with 
some foree during the argument, but on examination of 
the whole charge, it disappears. The point :nade is that 
the court instructed the jury that if the officers of the com- 
pany were at fault and the husband at fault, they “would 
be authorized to make such reasonable deduction, if you 
believe both parties were at fault, as you may see proper, 
from the amount of damages that you may find in the case.” 
The point is that the statute declares, Code, §3034, “If 
the complainant and the agents of the company are both 
at fault, the former may recover, but the damages shall 
be diminished by the jury in proportion to the amount of 
default attributable to him;” and that therefore the court 
merely authorized the jury to do what the statute made 
imperative upon them. 
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But the full charge does tell the jury what the law is, a 
few paragraphs before this excepted to. It declares to 
them, “If the complainant, and in this case the wife 
stands in the stead of the husband, so far as recovery is 
concerned; if the deceased in this case and the agents of 
the company are both at fault, the plaintiff may recover, 
but the damages shall be diminished by the jury in pro- 
portion to the amount of fault attributable to deceased. 
Now, gentlemen, apply this law to the evidence in the 
case. If you believe from the evidence that the injury 
to deceased was done by hisown consent, or caused by his 
own negligence, then the plaintiff cannot recover. Nor 
could the plaintiff recover, if the deceased could lave 
avoided the consequences to himself by the exercise of 
ordinary care. But, gentlemen of the jury, if you be- 
lieve,” etc., concluding with the clause excepted to. 
So that the court laid down the law to the jury just as it 
is in the statute, and told them to apply it to the facts, 
and then concludes in the language usual among circuit 
judges, for fear of expressing or intimating an opinion 
on facts to the jury, “ You would be authorized,” ete. 
Having given them the law, its imperative requirement, 
as their authority, the judge then adds, “ You are author- 
ized,” etc., meaning, of course, “You are authorized by 
this law just given you.” We cannot see how it hurt plain- 
tiff in error by any misconception which the jury could 
have had of this entire portion of the charge, taken alto- 
gether. 

4, The fourteenth and fifteenth grounds attack the charge 
in respect to the measure of damages, because uncertain, 
and especially because the court dwelt on annuities, and 
did not call attention to the true mode of calculating the 
sum the widow shculd have in cash as her recovery. It 
must be conceded that the charge is not so clear on this 
subject as is desirable; and the criticism of the very able 
counsel for the plaintiff in error is founded on more truth 
and strength than elsewhere in the numerous exceptions 
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taken. The charge on the subject is as follows: “ Now, 
gentlemen of the jury, as has been before stated, if you 
shall find for the plaintiff, it would not be proper to find 
the amount that you may believe from the evidence that 
he earned each year, and then add those amounts together, 
and find a verdict for that sum, but it would be your duty 
to find the value of the annuity. That is to say, what 
sum paid to him now in cash would represent the yearly 
payments if the deceased had lived. You will perceive that 
any recovery that may be had would be paid now, and 
that you arrive at what sum you should pay him by first 
determining the length pf time he would live, and this 
sum, as it would have been paid to his wife, as she would 
have been entitled to it yearly, it would be improper to 
give her the amount that you may find that he earned 
yearly added together. A book has been introduced in 
evidence to aid you in making a calculation, in order to 
find out the present value of the annuity. You can use 
the rules in that book, or you can take any other rules or in- 
formation that you may possess, that refers to making cal- 
culations under the rules of law that I have given you, and 
from all the information, the best information you can com- 
mand, find the present value of the annuity. As an illus- 
tration, and as an illustration only, if you believe from the 
evidence that the plaintiff is entitled to recover, suppose, 
for example, that she is entitled to recover on the basis of 
five hundred dollars, or one hundred dollars, say one hun- 
dred dollars, and yet if you find that the one hundred 
dollars would not be due, as an illustration, for five, eight 
or nine years, you should find an amount, its present value 
to date, as put at interest would make the one hundred 
dollars at the end of five, eight or nine or any other num- 
ber of years you may believe from the evidence the hus- 
band of plaintiff would probably have lived.” 

It will thus be seen that the charge on this subject is 
not very clear, but the view of the court, as expressed, did 
not hurt the plaintiff in error. The confusion arises prin- 
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cipally from the use of the word annuity, rather than the 
sum which would produce it. It is that sum for which 
the suit is brought, that the plaintiff below is entitled to 
recover. This sum is the value of the life of deceased, 
which, by the plain words of the act of 1878, Code, §2972, 
she is entitled to recover. Nor is it a mere life estate in 
that sum, but the fee, so to speak, the entire interest in it 
for her and her heirs, and not a sum whose principal is to 
be exhausted at her death by encroachments upon it in the 
annual usufruct of its interest. The statute means the 
entire value of that life in plain and unmistakable words, 
and it was meant to remedy the rule formerly prescribed 
by this court that the family could only recover the value 
of the life to it; that is, the annual support they would 
get out of his labor; and on the suggestion of the confu- 
sion in the charge by Mr, Glenn on this point at its close, 
the judge laid down the rule of the statute, and the rule 
recognized by this court in Zhe Savannah, Florida and 
Western Railroad vs. Stewart, 71 Ga., 427, to-wit: “ You 
will find the present value of the life of the plaintiff’s de- 
ceased husband, whatever you may believe from the evi- 
dence that is.” So that if the charge was confused before, 
it was confused to the detriment of the defendant in 
error, and was set right in the last sentence of the charge. 

This disposes of the fourteenth, fifteenth and sixteenth 
grounds, leaving only the grounds that the verdict is con- 
trary to the charge, the law and the evidence and is ex- 
cessive. 

5. It is supported by sufficient evidence to uphold it, 
endorsed as it is by the presiding judge. The conductor 
was absent and unaccounted for. The engineer failed to 
stop the train when the fireman cried out, “look out!” 
and jerked the bell. The brakeman did not tell him a man 
was on the track, a car-length or two before the car which 
was backing upon him, and thus he was negligent of human 
life. The agent and servant of the plaintiff in error left 
the man, who was killed soon after, drunk, as he thought 
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and swore, without warning the engineer that he was in 
danger, though he did warn the deceased. If drunk, 
he should have been the more diligent in letting the en- 
gineer know of his being in danger; if sober, he should 
have told that he was there, and in danger. More espe- 
cially was this his duty, as he was helping the deceased in 
business in which both were engaged, deceased ‘being the 
servant and agent of another, and he the servant and 
agent of the plaintiff in error. 

Therefore, the presumption of negligence which the law 
attaches to the plaintiff in error, so far from being rebutted, 
was strengthened by the evidence. 

That there was contributory negligence on the part of 
deceased appears. Yet he was on duty, and in the line of 
his employment by the State Road, and on the track where 
the evidence shows he should have been, and there is 
nothing going to show that he saw or knew of the approach 
of the train. The strongest circumstance against him is 
the effort that the servant and agent of the plaintiff in 
error at work with him made, according to his testimony, 
to get him away, and the warning he gave that the train 
would come back on that track ; but it was for the jury to 
criticise and scrutinize his testimony, and give it the credit 
they thought it entitled to, and his testimony about the 
drunkenness of the deceased really is subject to doubt, and 
contradicted by other witnesses, and casts a shadow on all 
he said on the stand. 

The conclusion reached is that the evidence, and there- 
fore the law, supports a verdict for the defendant in error. 

Nor is the verdict excessive. The value of a husband’s 
life to his widow, with an expectancy of over twenty years 
longer life, and: an annual income from his work of various 
sorts, approaching a thousand dollars, deducting from it 
such contributory negligence as the jury had the right to 
estimate and deduct, as well as the support of himself, and 
taking intoconsideration the effectof advancing age, which 
the court instructed the jury they should also deduct, is 
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not excessive at fifty-five hundred dollars—at least, not 
so much so'as would authorize this court to overrule the 
jury and court below in their estimate of it. 

Judgment affirmed. 


Kyte & Company vs. MONTGOMERY ef al. 


1. A by law of a corporation provided that stock therein could only 
be transferred by a surrender of the certificates, and on the trans- 
fer book of the company kept in its office, by the person in whose 
name the stock appeared or by an authorized legal attorney. An- 
other by-law reserved a lien on the stock and restricted its assign- 
ment until all debts due by, or demands against the person holding 
the stock should be fully paid to the company. The holder of 
stock contracted a debt and made a note therefor, reciting in it that 
he had deposited with the creditor as collateral security twenty 
shares of stock. On the back of the certificate was endorsed an 
assignment, leaving the name of the transferee, the number of 
shares and the date blank. It did not appear that the creditor had 
actual possession of the stock. The holder of the stock was in- 
debted to the company, and the debt was not discharged until after 
the stock was attached. Another creditor of the stockholder sued 
out an attachment against him, which was levied on some of the 
stock, and garnishments served both on the company and on the 
other creditor. After the execution of the attachment, the com- 
pany delivered to the other creditor twenty shares of stock, ten of 
which had been issued in the name of the defendant and ten to 
his wife, this being much more than such creditor’s claim : 

Held, that after the execution of the attachment, the other creditor 
had no right to appropriate more of the stock hypothecated than 
was sufficient to pay the debt held against the defendant. The 
remainder belonged to him, and was subject to the attachment. 

. A “‘boss”’ or director of an entire department of an extensive fac- 
tory, employing and discharging the hands who work under him, 
to the number of one hundred and fifty, who receives a monthly 
salary of one hundred dollars, although payable at the end of every 
two weeks, and who is not required to do manual labor, but is ex- 
pected, from his skill and intellectual fitness, to direct the work of 
the operatives under him, is not to be regarded as a journeyman 
mechanic or day laborer, within the meaning of the statute which 
exempts the daily, weekly or monthly wages cf such persons from 
garnishment. 

(a.) Were it an original question, this court would hesitate to hold 
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that the classes of persons embraced included overseers and clerks 
in stores; and the rulings already made will not be further en- 
larged. 

3. The property of a non-resident debtor in the hands of a party in 
this state is subject to garnishment, and an exempti?n from garnish- 
ment declared by the law of the forum .will not apply in favor of 
such non-resident debtor, unless by express statutory enactment. 
Exemption from such liability is a personal privilege as contradis~ 
tinguished from a right, and the laws conferring it have no extra- 
territorial force. They are treated as part of the remedies for the 
collection of debts, are in furtherance of state policy, and can have 
only a local application. 

(a.) In such a case, where the property of a resident of another state 
is found in this state, he cannot claim the exemption laws of this 
state as against a garnishment, but in this respect reciprocity is 
comity. 

(b.) The right of the widow of a non-resident to dower stands on a 
different basis. 


October 21, 1884. 


Corporations. Stock. Debtor and Creditor. Collat- 


eral Security. Garnishment. Wages. Olerks. Over- 
seers. Before Judge Wituis. Muscogee Superior Court, 
May Term, 1884. 


Reported in the decision. 


Hatcuer & Peasopy, for plaintiffs in error, cited 18 N- 
Y., 200; 11 Jd., 148; 7 Am. R., 1387; 22 Jd., 47; 1 Jd., 
115 ; Code, §§1474, 2007 (f); 58 Gx., 158; 56 Zd., 210; 50 
Ta., 70; 4 Conn., 544; 2 Jd., 579; 5 Id., 246; 6 Id., 552; 
46 Am. R., 438; 30 Ga., 99; 54 Jd., 139; 70 Jd., 741; 71 
Id., 748; Thomp. Homestead, §§865-6, 864, 863, 820, 23; 
43 Iowa, 385; 55 Ga., 233; Bates vs. Bates (Sept. Term, 
1884); 31 Am. R., 503; 33 Zd., 349; 24 Id., 189; 68 Ga., 
839; 5 Penn., 117; 72 Ga., 740; 21 Ala., 261; 31 Am. R., 
406, 278; 11 Ala., 164; 49 Jd., 174; 43 Iowa, 385; 25 
Ohio, 347; Cooley Const. Lim., 492; 56 Ga., 96; 54 Zd., 
358; 71 Jd., 628 ; 8 Iowa, 141; 20 Am. R., 55, 30, 452; 1 
Wood ©. C., 537; 1 Wood, 309, 326; 16 Wall., 36 ; Code, 
§§1662, 9; 34 Ga., 518; Story Confl. Laws, §3798 et seg. 
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Gortcuius & CHAPPELL; PEaBopy & Brannon, for de- 
fendants, cited Code, §3554 ; 51 Ga., 277; 57 Jd., 95; Code, 
§1763 ; 60 Ga., 525. 


Hatz, Justice. 


Kyle & Co. sued out an attachment on the 13th day of 
June, 1883, against Montgomery, as a member of the firm 
of Johnson & Co., upon the ground that Montgomery re- 
sided out of this state, and was a resident of the state of 
Alabama. On the same day the writ was executed by at- 
taching eight shares of the stock of the Pioneer Co opera- 
tive Company, as the property of defendant, and by serv- 
ing a summons of garnishment on “ The Eagle & Phoenix 
Manufacturing Company,” and also on “The Eagle & 
Pheenix Savings Bank.” On the 12th day of November, 
1883, W. H. Young, as president of the Eagle & Phoenix 
Manufacturing Company, and also of the Savings Bank, 
answered this summons, and in his answer denied that the 
latter was indebted to the defendant cr had any effects 
belonging to him subject to the garnishment; admitted 
that the comparty at the service of the summons was in- 
debted to defendant the sum of $33.75, and that since that 
time, but previous to the answer, it had become indebted 
to him in the further sum of $476.25, for “daily labor,” 
and that these two sums aggregated $510.00. The answer 
claimed that defendant was a laborer working by the day 
for said company, and that these amounts were due him 
from day to day, and that, in order to retain his services, 
the company paid to him the’said sums as daily wages, as 
it was advised it had a right to do. 

The plaintiffs traversed the company’s answer to the 
garnishment, and in their traverse alleged : 

(1.) That defendant was not a daily laborer, but was an 
officer and superintendent of a department in garnishee’d' 
factory. 

(2.) That defendant, if a daily laborer, is not entitled 





SUPREME COURT OF GEORGA. 


Kile & Company vs. Montgomery et al. 








to have a portion of his wages exempted from the garnish- 
ment, because he is, and was at the time of suing out said 
attachment, a non-resident of this state, and was then and 
is now a citizen of the state of Alabama; that by the laws 
of that state, a daily laborer’s exemption of wages cannot 
exceed twenty-five dollars per month, which is all that 
would be allowed a citizen of Georgia whose property was 
garnished therein, if anything at all would be allowed, 
and that by comity of states no more should be allowed 
here to a citizen of Alabama than would be allowed in 
that state to a citizen of Georgia. 

The Eagle & Phoenix Manufacturing Company, on the 
15th of May, 1884, claimed five of the eight shares of the 
stock of the Pioneer Co-operative Company attached. The 
plaintiffs in attachment joined issue with the claimants. 
The issues thus formed, both upon the garnishment and 
traverse and the claim, were, by consent of parties, sub- 
mitted to the determination of the presiding judge, both 
as to questions of law and fact, without the intervention 
of a jury, who, after hearing the evidence in the case, 
found the stock claimed not subject, and also found in 
favor of the garnishee and against the plaintiffs the issue 
on the traverse of its answer to the garnishment. No mo- 
tion was made for a new trial, and this judgment of the 
superior court is brought here by writ.of error for review. 

1. Whether the claim to any portion of the stock of the 
Pioneer Co-operative Company was good depends entirely 
upon the sufficiency of the assignment of the same to the 
claimant and the date thereof. According to a by-law of 
that company, which was put in evidence, its stock could 
be transferred only by a surrender of the certificate, and 
on the transfer book of the company, which was kept 
in its office, by the person in whose name the stock appears 
or by an authorized legal attorney. There is certainly no 
evidence of any transfer of defendant’s stock to claimant 
in accordance with the requirements of this by-law. On 
the back of this certificate, there is a transfer, signed by 
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defendant and attested by “O. S. Jordan,” which is left 
blank as to the name of the transferee, the number of 
shares assigned, and as to the date of the assignment. It 
seems that on the 17th day of April, 1883, the defendant 
gave the Eagle & Phoenix Manufacturing Company his 
note for $190.00, due at twelve months, which recited that 
he had deposited with them as collateral security for the 
debt twenty shares of the stock of the Pioneer Co-opera 

tive Company; that they had actual pos:ession of this 
stock nowhere appears; on the contrary, it is pretty evi- 
dent from the testimony they did not. Another by law of 
the Pioneer Company reserves a lien on this stock, and 
restricts its assignment until all debts due or demands of 
the person holding the stock to the company sh #Il be fully 
paid; that the defendant, the holder of this stock, was 
indebted to the company, appears from the evidence of its 
president, who shows that this debt was not discharged 
until some time after the stock was attached at the plain- 
tiff’s suit. On the 23d of April, 1884, the Pioneer Com- 
pany received from the Eagle & Phenix Manufacturing 
Company twenty shares of stock, ten shares of which 
were issued to defendant and ten shares to his wife. In 
reference to this assignment, left blank as to date and as 
to the name of the assignee, the president of the Pioneer 
Company says that he saw it made, but never saw the 
note, for the payment of which it was pledged to the man- 
ufacturing company; it was signed at the time the note was 
supposed to have been given; must have been signed two 
years ago, long before plaintiffs’ attachment was served. 
{t will be remarked that the note in question bears date 
on the 17th of April, 1883, and that the attachment was 
served on the 13th of June following; the trial at which 
the witness testified was had on the 19th of May, 1854; 
and these dates show that his account of the matter could 
not have been correct; his memory as to the time was cer- 
tainly inaccurate and perhaps frail. The claimant held no 
other debt against the defendant, as shown by this record, 
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than the small debt of one hundred and ninety dollars, for 
which it seems to have secured to itself stock of the value 
of between $900 and $1,000, and this too after the service 
of plaintiffs’ attachment. Defendant paid his debt to the 
Pioneer Company after the service of plaintiffs’ attach- 
ment. Two shares of this stock, at its sworn market value, 
would have been nearly, if not quite, sufficient to pay this 
note. What was the amount of the demand of the Co-opera- 
tive Company against the defendant does not appear, but 
whatever it was, it was, according to the evidence, paid by 
him ; out of what fund, or how procured, is not shown. These 
. circumstances give to this transaction with the claimant a 
very suspicious appearance, requiring explanation before 
the claimant is entitled to the stock as against these attach- 
ing creditors. It follows that the court erred in his judg- 
ment in finding for the claimant. The dealings between 
these parties seem to have been conducted with a full 
knowledge of the requirements of the by-laws of the 
Pioneer Company in relation to the conditions upon which 
its stock could be transferred. After the execution of this 
attachment, the Eagle & Phoenix Manufacturing Company 
had no right to appropriate more of the stock hypothecated 
than was sufficient to pay the debt it held against the de- 
fendant ; the remainder belonged to him, and was subject 
to the attachment. So far from observing this just and 
equitable rule, this manufacturing company, in total dis- 
regard of the rights of the plaintiffs, managed to appro- 
priate to itself, not only the entire ten shares of the de- 
fendant’s stock, but also ten shares issued in the name of 
his wife. This transaction, on its very face, affords evi- 
dence of unfairness, and an intent to delay and hinder the 
plaintiffs in the collection of their debt, and which, with- 
out satisfactory explanation, would subject the property 
claimed, at least to the extent of any excess beyond the 
claimant’s demand against the defendant, as it existed 
when the attachment was served. 

The liability of the Pioneer Company, growing out of 
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the service of the attachment and its participation there- 
after in the dealings between the defendant and clzimant 
in reference to the stock attached. is a question not made 
by the record, and upon which we pass no judgment. 

2. It is undeniable that the wages of ‘- journeymen me- 
chanics” and “day laborers,” which are payable daily, 
weekly or monthly, whether in the hends of their em- 
ployers or others, are exempt from liability to the process 
of garnishment. Code, §3554. But we do not think that 
the boss or director of an entire department of an exten- 
sive factory, employing and discharging the hands who 
work under him, to the number of one hundred and fifty 
or two hundred, who receives a monthly salary of one 
hundred dollars, although that salary is payable at the end 
of every two weeks, who is not required to do manual labor, 
but is expected, from his skill and intellectual fitness, to 
direct the work of the operatives under him, is to be re- 
garded either as journeyman mechanic or day laborer with- 
in the meaning of this statute. The meaning of these terms 
was sufficiently enlarged when they were made to embrace 
the overseer of a plantation, who not only directed the 
operations of the hands employed, but labored with them, 
and also clerks employed in stores. 25 Ga., 571; 46 /d., 
466; 51 /d., 576. To apply this to the case of this de- 
fendant would be to extend its scope beyond any meaning 
ever contemplated by the legislature in using the terms 
‘journeymen mechanics” and “day laborers,’ and 
would embrace civil engineers, master machinists, archi. 
tects, superintendents of stores and counting houses, of 
railways and railway shops, ete. Further than this 
court has already gone in this direction, we do not propose 
to go, and were the application of this provision to over. 
seers on plantations and to clerks in stores an original 
question, we should hesitate long before giving them the 
benefit of it. Io this extent the court has already gone, 
and we feel obliged to follow the precedents thus set; we 
can, however, make no others by what we consider an ex- 
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tremely liberal, if not a loose construction of the terms in 
question. 

3. It is well settled, too, that the property of a non- 
resident debtor in the hands of a party in this state is sub- 
ject to garnishment. In Molyneux vs. Seymour, Fanning 
& Co., 30 Ga., 440, this principle was recognized, Lump- 
kin, J., who delivered the opinion, remarking, “If a non- 
resident debtor have property in the hands of another, it 
may be reached by garnishment, the property itself, as 
well as the garnishee, being within the jurisdiction of the 
court,” and citing numerous text-writers and cases from 
other states to the point. While this is true, it would be 
difficult, if not impossible, to find any case in which exemp- 
tion from garnishment, declared by the law of the forum, 
has been applied in favor of such non-resident debtor, un- 
less by express statutory enactment. Exemption from 
such liability is a personal privilege as contradistinguished 
from right’s (Cooley’s Const. Lim., 5th Ed., 491,492), and the 
laws conferring it have no extra-territorial force; they are 
merely treated as being a part of the remedy for the col- 
lection of debts, and are in furtherance of state policy, and 
can have only a local application. 21 Ala. R., 261. Dar- 
gan, O. J., who delivered the judgment of the court in that 
case, which is much like this in its facts, ruled distinctly 
that, although the property attached was exempt from 
levy and sale by the laws of the defendant's domicile, yet 
the act exempting it was “local,” and could only protect 
the property exempted by it from execution so long as the 
property remained within the limits of that state; but 
when it passed beyond her jurisdiction, it then lost the pro- 
tection of her statute, and by being carried into the state 
where it was taken in execution, the owner did not acquire 
a right to the exemption provided by the laws of that state. 

The decisions of the courts of Alabama, and many other 
states, to the same effect, are numerous, and seem to have 
been well considered. 

The defendant in this case is a resident of Alabama, and 
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we have seen that this state does not extend the immunities 
and privileges of its exemption laws to citizens and resi- 
dents of other states, whose property is found in that state. 
Under the comity of states, therefore, a citizen and resident 
of Alabama cannot claim the benefit of our exemption 
laws, when his property happens to be seized on process 
here. In this respect “ reciprocity is comity.” This is the 
idea embodied in our Code, §§9, 1662, and which is ably 
discussed by Harris, J.,in Jackson vs. Johnson et al, 34 
Ga., 511 to 523. 

The right of the widow of a non-resident to dower in 
lands of which her husband died seized and possessed 
in this state stands, not upon the general terms of the 
law recognizing it, but upon the principle that it is a 
complete vested right in property, of which she cannot 
be deprived without impairing the obligation of the con- 
tract out of which it sprang, and under which it was con- 
summated; this is beyond the scope of legislative powers. 
60 Ga., 525, and citations. The exemption in question 
confers no such right, but is a “‘ privilege, a mere grace 
and favor ” bestowed by the state, and is dependent on its 
will; it pertains to the remedies afforded by its legislation. 
54 Ga., 355, 358, 359 ; 36 /d., 94,96, 97. As was well re- 
marked in this last case, “debtors have no vested rights not 
to pay their debts. What they have and what they acquire 
in the state may be subject to legal process for the satisfac- 
tion of creditors. If the state will furnish the process, and 
allow it to run, nothing that debtors own is beyond its 
reach; . . . anexemption which exists by statute may 
be withdrawn by statute.” 

We find that there was error in sustaining the claim 
interposed to the stock attached, and also in determining 
the issues made upon the traverse of the answer to the 
garnishment against the plaintiffs and in favor of the de- 
fendant, whose claim to exemption was made by the gar- 
nishee. The plaintiffs were entitled to judgment against 
the garnishee, upon the evidence in the case, upon both 
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the grounds above set forth; and there should be another 
hearing of the claim issue. It is not essential to decide 
other questions made in the case. 

Judgment reversed. 


Krnnepy vs. McCartuy. 


A discharged employé claimed that his contract of employment was 
for a year, payable each month, and that he was wrongfutly dis- 
charged. The employer defended on the ground of incompetency 
of the employé, and claimed that he had a right to discharge him. 
On the first day of January, the employé obtained permission to 
absent himself from his place of business, and on the evening of 
that day the discharge took place. Atthe end of the month, the 
employé brought suit for the wages of that month, and obtained 
judgment, which was paid. This suit was defended on the ground 
above stated. Sudsequently the employé again sued for other 
months during the year, and the defence was substantially the 
same as before : 

Held, that the decision in the first case was conclusive as to those de- 
fences in the second. 

(a.) It did net alter the case that the justice testified that he ren- 
dered the judgment in the first case solely on the ground that 
the plaintiff had rendered, or been excused from rendering, one 
day’s service inthe month for which suit was then brought. The 
reason of the justice is immaterial; but the effect must be deter- 
mined from the judgment itself and the issues involved in it. 


December 19, 1884. 


Master and Servant. Contracts. Judgment. es ad- 
judicata. Before Judge Harpen. City Court of Savan- 
nah. May Term, 1884. 


McCarthy brought suit against Kennedy on an open 
account as follows: 


‘For salary as clerk for the months of February, March, April and 
May, 1883, four months, at $50 per month.............e00e000-.$ 200 00 
Cr. 


By cash received from other employment eesctes $ 20 00 


To balance jadiditdepuiikaldidiinicesiemindeaadaeaieaaaa ae 
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Defendant pleaded the general issue ; and that the plain- 
tiff had represented that he was competent to discharge 
the duties for which he was employed, that is to keep the 
books pertaining to.the business of defendant as a tailor, 
to make entries of measurements taken by defendant of 
his customers, and to attend to the business of a clerk for 
him, but that plaintiff was incompetent, and failed to 
comply with his contract, and therefore defendant dis- 
charged him. 

The evidence under the pleas filed was conflicting; 
especially as to whether the term of employment was for 
a year at $50.00 per month, or whether it was to continue 
as long as the plaintiff suited the defendant ; and also as to 
plaintiff's competency. 

It was shown that plaintiff brought suit in a justice’s 
court at the end of January, 1883, for the salary claimed 
by him for that month; that defendant relied on substan- 
tially the same defences as those now pleaded ; and that 
plaintiff recovered judgment, which was paid. The justice 
testified that he based his judgment solely on the ground 
that plaintiff had entered on his service for the month of 
January before he was discharged, and that there was no 
need to pass on other questions. 

The verdict was in favor of plaintiff for $180.00 princi- 
pal. Defendant moved for a new trial, which was refused, 
and he excepted. 


GARRARD & MeEtpriM, for plaintiff in error. 


Denmark & ApAms, for defendant. 


Hatt, Justice. 


This suit was brought to recover wages alleged to be due 
from the defendant to the plaintiff for services rendered 
by the latter as a general clerk about the tailoring estab- 
lishment of the former. The defence was that the plain- 
tiff, on trial, proved himself incompetent to discharge the 
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duties of keeping correctly and truly and in a faithful and 
business-like manner the books pertaining to defendant’s 
business as a tailor, to make entries of measurements taken 
by defendant of his customers, and to attend to collecting 
the accounts of the establishment, as he had representéd 
himself when employed, and that, on account of his failure 
to comply with his said promise and contract, the defendant 
discharged him from his service, as he claims he had a 
right to do. 

The case has been twice tried, und in both instances there 
were verdicts for the defendant. The plaintiff contended 
that he was employed on the Ist day of October, 1882, for 
a year, at stipulated wages, to be paid monthly; that he 
was discharged on the 1st day of the following January. 
There was a dispute as to the term for which he was em- 
ployed, and the evidence on the point was conflicting. 
He was paid for his services up to the date of his discharge, 
Up to this time no complaint seems to have been made as 
to the manner in which he performed his duties. On the 
first day of January, he obtained permission from the de- 
fendant to absent himself from his place of business for 
that day, in order that he might remove his family to an- 
other residence, On the evening of that day, the defend- 
ant notified him by letter that he dispensed with his 
further services, as defendant’s “son would attend to that 
part of the business.” To this letter he replied on the 3d 
of January, notifying the defendant, as his contract was 
with him for a year from October 1st, 1882, and not by the 
month, he held himself in readiness to fulfill his part of 
the same, and would hold him responsible for the fulfill- 
ment of his part thereof; the defendant, upon this demand, 
declined his further services. He brought a suit in the 
justice’s court for the month’s wages due at the end of Jan- 
uary. This was defended upon substantially the same 
grounds as those relied on in the present action; there 
was a judgment in favor of plaintiff. and it is now insisted 
that the result of this trial, to which the defendant sub- 
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mitted by paying the amount found against him, is conclu- 
sive of the defence set up to the present suit, and Johnson 
vs. Lovelace, 61 Ga., 64, is relied on to sustain this posi- 
tion. The case is in point; the facts in the two cases, 
though not identical, are strikingly alike. There judgments 
had been obtained on different parts or installments of one 
contract; the executions issuing upon these judgments 
were levied on the same property; two separate claims 
were interposed to it by the same party. One of these 
claims was tried and the property was found subject; when 
the second was tried, the verdict and judgment in the first 
were introduced in evidence, and the plaintiff insisted that 
they were conclusive of the issues between the parties 
sought to be tried on the second claim; the lower court so 
held, and this court affirmed that ruling. In the case at bar, 
the same course was pursued; the suit in the justice’s court 
was between the same parties, was on the same contract, 
and the same defence was insisted upon there as here. It 
is true that the presiding justice testified that he rendered 
the judgment solely on the ground that the plaintiff had 
rendered, or rather had been excused from rendering, one 
day’s service in the month, for which the wages claimed 
would have been earned but for plaintiff’s discharge from 
defendant’s employment. It is perfectly immaterial what 
may have been the justice’s reason for awarding judgment 
in favor of the plaintiffs. We can look only to the judg- 
ment itself and the issues involved in it. If it was a valid 
judgment and was rendered between the parties on the 
same contract, and the issues now made were fully pre- 
sented and passed on in that suit, it is conclusive of this, 
Such being the case, this verdict was required by the evi- 
dence in the suit now before the court. This is decisive of 
the judgment rendered by the city court, and dispenses 
with the necessity of examining and deciding the other 
questions raised upon the various objections made by the 
motion fora new trial to the rulings, decisions and charges 
of that court. 
Judgment affirmed. 
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Tue Geror@ia RarLroap vs. THOMAS. 


. The charge of the court is full and fair, and presents every theory 
of the plaintiff and defendant fully and fairly; and this court is 
satisfied that justice has been done the parties. 

. Where the ccurt has fully and fairly submitted in his charge to 
the jury the law applicable to the whole case, he is not bound to 
give any further charge, however proper or legal. 

.) Besides, some of the requests to charge do not appear to be 
proper. 

Although one part of a charge, when taken alone, may be iraccu- 
rate or seem to intimate an opinion on the evidence, yet, if the 
whole charge, taken together, lays down the law correctly, and is 
sufficiently clear to be understood by jurors of ordinary capacity 
and understanding, it is sufficient; and a reversal will not be 
granted. 

(a.) Although the charge at one point contained the expression ‘‘as 
shown from the evidence,’’ yet considered in connection with its 
context, it was not calculated to mislead the jury, but was equiva- 
lent to saying, if the evidence shows the facts to be so. 

January 6, 1885. 


Charge of Court. Practice in Supreme Court. Rail- 
roads. Damages. Negligence. Before Judge Portus. 
Hancock Superior Court. October Adjourned Term, 1883. 


Thomas brought his action against the Georgia Railroad 
for $10,000.00, for a personal injury. The case was tried, 
a verdict rendered for plaintiff for $1,000.00, a new trial 
refused, and a reversal granted by the Supreme Court (see 
68 Ga.,744). On the last trial, the evidence for the plain- 
tiff was,in brief, as follows: Plaintiff was a doctor, living 
near the town of Sparta, and near a public crossing over 
defendant’s road. On the morning of the injury, he 
waited until the regular passenger train had passed, and 
then mounted his horse and started out on his professional 
business. When within about sixty or seventy yards of 
the crossing, he saw a construction train of defendant. It 
was about three hundred or three hundred and fifty yards 
from the crossing, and running not more than four or five 
miles an hour. He did not see it before, on account of 
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obstructions. He rode along leisurely and passed over the 
crossing. The train increased its speed rapidly, as it 
approached the crossing, and when within from fifty 
to seventy-five yards of the crossing, the whistle began 
to blow, and continued to do'so until the engine was 
forty to fifty yards beyond the crossing. Several wit- 
nesses living in the neighborhood testified that the blow- 
ing was the longest and loudest they had ever heard, 
and was unusual in its character. At this time, the plain- 
tiff had reached a point about thirty yards beyond the 
crossing. His horse became frightened at the whistling, 
ran away and threw him, and he was seriously injured. 
He testified that the skin was torn from his hand and 
thrown back like a glove; that the tendons and nerves 
were lacerated, and one or two ribs broken; that he suf- 
fered and continued to suffer, at the time of the trial, nearly 
four years after the injury, from its effects; that he did not 
rest well at night, was threatened with congestion, could 
not walk except with difficulty, and could not pursue his 
profession; that prior to being injured, he could attend to 
a local practice, extending over five or six miles, was never 
very robust, but had moderate health and strength. At 
the time of the injury, he was sixty-three years of age; 
at the time of the last trial, sixty-seven. The horse was a 
safe saddle horse. On one prior occasion, while plowing, 
the train ran within a few feet of him, and he ran away. 
Plaintiff testified that he had seen him toss his head and 
run and play in the pasture frequently, when trains would 
pass, but also had seen the train pass within thirty steps 
of him, and he did not move. 

There were no “blow-posts” at the time of the accident; 
some have been put there since. It was shown that the 
accident occurred on the track of the Macon and Augusta 
Railroad, which was leased and controlled by the defend- 
ant, and the train was run by its agents. 

The evidence for the defendant was, in brief, as follows: 
The character of the sound depends on the construction 
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of the whistle. The engineer testified that the whistle 
was blown as a danger signal for something, he did not 
remember what, but not wantonly or recklessly to scare 
plaintiff’s horse. Another witness testified that he was 
riding a mule, and was about forty or fifty yards behind 
plaintiff; that he saw the train when it was about two 
hundred and fifty yards from the crossing, and was run- 
ning twenty-five or thirty miles an hour; that he stopped 
his mule and was not injured; that the whistle began to 
blow at about one hundred or one hundred and twenty 
yards from the crossing. 

The jury found for the plaintiff $5,000.00. Defendant 
moved for a new trial on the following, among other 
grounds: 

(1) to (6). Because the verdict was contrary to law, 
evidence and the charge of the court, and the damages 
were excessive. 

(7.) Because the court erred in charging the jury, “The 
Macon and Augusta Railroad is a chartered corporation, 
and is allowed to run its cars or use its machinery on their 
track in any way it chooses, provided the rights of others 
are not injured or impaired. They have the exclusive use 
of their track except at crossings; the public have a right 
to use such crossings as business or pleasure may require. 
If you believe that Dr. Thomas crossed the road ahead of 
the train, under circumstances which would induce a pru- 
deni man to attempt the crossing, and without any*fault 
on his part, and after he had crossed, the whistle blew and 
continued to blow, when no necessity existed, as shown 
from the evidence, and caused the fright of the horse which 
caused the fall, the defendant is liable. In determining 
what was due care on the part of the plaintiff, you may 
consider whether the train was a regular one, running on 
a known schedule, or whether it was an irregular train.” 
[The court charged also as follows: “There is no restric- 
tion upon railroad companies as to blowing the whistle of 
the engine, except as I have read you, in approaching 
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crossings. ‘Their agents are allowed to blow the whistle 
as often as the necessities of each case may require, to be 
determined by the engineer; of course, due regard is to 
be paid to the safety and rights of the public. .... No 
court can tell you what the evidence is, and what value 
you shall attach toit. Take this case, and find such a ver- 
dict as is required by the law and the evidence. . .. . If 
you believe from the evidence in this case that the injury 
to Dr. Thomas was caused by the blowing of the whistle of 
the locomotive after it passed the crossing, and you further 
find from the evidence that the whistle was blown after 
the locomotive passed the crossing, not carelessly or reck- 
lessly, but for the purpose of removing obstructions from 
the track, or other lawful purpose as a signal of danger, 
the plaintiff cannot recover, no matter if such blowing 
caused the plaintiff’s horse to run away ; but it must appear 
from the evidence that such obstructions were on the track, 
or other lawful reasons existed.”’] 

(8.) Because the court refused to charge as follows: 
“If you believe from the evidence that the blowing of the 
whistle of the engine, within the four hundred yards be- 
fore the train réached the crossing, caused plaintiff's horse 
to run away, throwing him and injuring him, plaintiff is 
not entitled to recover in this case, for proper diligence 
under the law required the whistle to be blown continu- 
ously over that part of the road; and as the railroad com- 
pany was only doing what was required of them by the 
law, they are not responsible for any injury to plaintiff 
resulting therefrom. The law requiring a railroad com- 
pany to blow the whistle of its engines within four hun- 
dred yards of a public crossing, such blowing is only proper 
diligence on the part of such railroad company, and it is 
not responsible, under the law, for any injury resulting: 
therefrom. - As a matter of law, I further charge you that 
proper diligence required the railroad company to blow 
the whistle of the engine within the 400 yards before it 
reached the crossing, and it is not liable to Dr. Thomas in 

v 73-24 , 
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this case, if you find from the evidence that it was this 
blowing that scared his horse and caused the injury.” 
Also because the court struck the clause in brackets 
from the following charge, before giving it: “If you find 
from the evidence that the conduct of Dr. Thomas, at the 
time of the accident and just before, in meeting an ap- 
proaching train [riding a horse that was known to be 
afraid of the cars, and on a saddle that was insecure], was 
not that of a prudent man, and that he did not exercise 
ordinary care, as defined, then I charge you, he cannot 
recover in this case, and you should find for the defendant. 
The motion was overruled, and defendant excepted. 


W. M. & M. P. Reese; Harrison & Peerptes; SEABORN 
Regsgé, for plaintiff in error. 


Louis W. Tuomas; J. H. Lumpkin; F. L. Litrte; James 
A. Harzey, for defendant. 


BLANDFORD, Justice. 


Thomas brought his action against the Georgia Railroad 
to recover damages which he alleged he had received by 
reason of the negligent conduct of defendant’s agent. 

On the trial of the case, it was shown that Thomas was 
a physician, and that he lived out of the town of Sparta, 
in Hancock county ; that he had waited until the passen- 
ger train had passed before he attempted to cross the rail- 
road, which he had to pass before he could go to his office 
in Sparta; that he was on his horse and had started to his 
place of business, and when near the railroad, he discovered 
a train approaching the crossing very slowly (this was a 
construction train); it was several hundred yards off; he 
rode across the crossing, when the train increased its speed, 
‘and commenced blowing its whistle furiously, loud and long, 
until it had passed the crossing for some time ; that in conse- 
quence of the noise, the plaintiff's horse became frightened 
and ran away, thereby seriously hurting, injuring and dam- 
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aging the plaintiff. The persons in the vicinage testified that 
they had never heard such loud blowing before. The en- 
gineer testified that it was a danger signal; that there was 
some obstruction on the road, but what it was he could not 
say. The jury, under the evidence and charge of the 
_ court, found for the plaintiff five thousand dollars for his 

damages. The defendant moved the court for a new trial, 
which the court overruled, and this is excepted to, and 
forms the ground of complaint. 

We have looked through this record, and are satisfied 
that justice has been done the parties in this case. The 
charge of the court is full: and fair, and presents every 
theory of the plaintiff and defendant fully and fairly. The 
requests by plaintiff in error to the court to charge the jury, 
which were refused by the court, were properly refused, 
because the court had, in*his general charge, given the 
same substantially in charge to the jury. Where the court 
has fully and fairly, in its charge to the jury, submitted the 
law, as applicable tothe whole case, the court is not bound 
to give any further charges, however proper or legal they 
may be. There isa point at which the court may stop, and 
this point is when the whole law applicable to the case 
has been submitted by the court to the consideration of 
the jury ; besides, some of the requests do not appear to us 
to be proper. 

There is une part of the charge of the court complained 
of which needs more rarticular attention ; it is this: “If you 
believe that Dr. Thomas crossed the road ahead of the train, 
under circumstances which would induce a prudent man 
to attempt the crossing, and without any fault on his part, 
and after he had crossed, the whistle blew, and continued 
to blow when no necessity existed, as shown from the evi- 
dence, and caused the fright of the horse, which caused the 
fall, the defendant is liable.”” The words *“‘as shown from 
the evidence” are insisted upon by plaintiff in error as an 
expression of opinion by the court as to what had been 
proved. We do not think so, when the charge of the court 
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is considered ; he was particular to instruct the jury that 
the evidence was alone for their consideration, and with 
which he had nothing to do; nor do we think that this 
charge was calculated to mislead the jury, but we think 
that the jury understood this part of the charge as the court 
intended they should; that is, by the use of the words 
“as shown from the evidence,” he intended, and so the 
jury understood the words to mean, if the evidence shows 
the facts to be so. But, admitting the language to be in- 
accurate, where the whole charge lays down the law cor- 
rectly, this inaccuracy will be treated as immaterial, the 
correction having virtually been made by the spirit of the 
instructions given to the jury by the court. 62 Ga., 65, 72. 

If the charge is sufficiently clear as to be understood by 
jurors of ordinary capacity and understanding, this is all 
that is required, and such appears to us to be the case as 
to the charge of the court in this case. 59 Ga., 246, 248; 
66 Ld., 246, 465; 60 Zd., 264; 70 Jd., 13; 65 Jd., 332; 10 


Id.,61. Upon the whole, there is no material error in the 
several rulings and decisions complained of which requires 
the judgment of the court below to be reversed. 

Let the judgment be affirmed. 


Mosxsvs. East TENNESSEE, VIRGINIA AND GEORGIA 
RalIroap. 


. Where, upon the sale of a round trip ticket with coupons attached 
for passage over two roads, a special contract was made to the 
eflect that the passenger should sign his name in Jacksonville, 
Florida (the terminal point of the trip), before the agent there, be- 
fore he could return on the ticket, such special contract controlled ; 
and if the passenger failed to sign as agreed, the company had the 
right to eject him. This being done politely by the conductor, the 
passenger was not entitled to damages. 

. The ticket being for the purpose of passing him over two roads, 
each had the right to stand on the contract ; and if one passed him, 
the other was not bound thereby to pass him also, in the teeth of 
the special contract. 

3. The fact that the conductor of the contracting road, upon the re- 
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turn of the passenger, detached the last coupon before refusing 
and returning it and the ticket to the passenger, did not affect the 
action broug!it by the latter for being ejected. With or without 
the coupon, he was not entitled to travel over the road on the ticket, 
against his contract. 

. The evidence required the verdict. 
October 21, 1884. 


Railroads. Damages. Contracts. Before Judge Sim- 
mons. Bibb Superior Court. April Term, 1884. 


Frank H. Moses brought his action for damages against 
the East Tennessee, Virginia and Georgia Railroad, alleg- 
ing that he had been wrongfully ejected from its train. 
On the trial, the evidence of the plaintiff was, in brief, as 
follows: In March, 1882, he saw an advertisement of ex. 
cursion tickets from Macon, Georgia, to Jacksonville, 
Florida, and return, at very low rates. It said nothing 
about stamping the tickets. He went to the ticket office 
and asked if he had time to purchase a ticket before the 
train left. The agent replied that he had, but would have 
to hurry. The agent then filled out a ticket for plaintiff 
te sign, which the latter did without reading the contents. 
He reached the train just in time, and it moved away be- 
fore he took his seat. He used the ticket on the trip to 
Jacksonville, was absent seventeen days, and started .to 
return to Macon. There were two railroads between the 
terminal points. The conductor on the first train accepted 
the ticket and detached the coupon proper to his road. 
The conductor on the defendant’s road took the ticket, 
punched and detached the coupon, and then looking ai 
the back of it, told the plaintiff that he could not receive 
it for passage, on the ground that the fifth condition of the 
contract contained in the ticket required the plaintiff to 
get the stamp of the agent at Jacksonville. Plaintiff re- 
fused to pay any other fare, telling the conductor that he 
had never read the ticket, did not believe it was a valid 
contract, had not had time to read it when he purchased 
it, and had not since read it. He also stated that he was 
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the original purchaser of the ticket. The conductor re- 
plied, that under the contract, the ticket was not good, and 
that he would have to eject plaintiff unless fare was paid. 
Plaintiff told him to attend to the other passengers, and he 
would think about the matter. When the conductor, 
returned, plaintiff refused to pay any fare. ‘he con- 
ductor informed him that other passengers who were 
in like situation had paid their fare. Plaintiff still re- 
fusing to pay, the conductor telegraphed to the pas- 
senger agent at Macon for instructions, and receiving 
an answer that the ticket was not good, he communi- 
cated the fact to plaintiff. The latter insisted that he 
was the original purchaser, stated that he did not know 
any one on the train, but offered to place $100.00 in 
the hands of the conductor, to be held by him until 
they reached Macon, when the plaintiff could identify 
himself, and upon doing so, the money should be returned, 
or if he failed, his fare could be deducted therefrom. The 
conductor still refused, saying that the ticket was not good 
for passage, and again demanded fare. The conductor 
then directed plaintiff to leave the train, which the latter 
refused to do. The conductor inquired if he proposed to 
make any resistance to being put off, to which the plain- 
tiff replied that he supposed that the conductor had suffi- 
cient force on the train to put him off, and that it would 
be useless to resist. The conductor then took him by the 
shoulder, and he walked out of the car and stepped to the 
ground. He was left there until the next train for Macon, 
which was some twelve hours thereafter. Boarding this, 
he again tendered the ticket with the coupon, as returned 
to him; it was again refused, and he paid his fare to Ma. 
con under protest, taking the conductor’s receipt therefor. 

The conductor denied having caught hold of the plaintiff, 
and testified that the latter said that he did not have the 
ticket stamped in Jacksonville because he did not have 
time; also that he had treated plaintiff with the utmost 
courtesy. The ticket agent at Macon testified that he had 
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informed the plaintiff that it was necessary to have the 
ticket stamped at Jacksoville and to sign his name on the 
back of itin the blank. Onceross-examination, this witness 
said that he would not know the plaintiff if he should see 
him, and did not remember specifically what conversation 
passed between them, but that he had made to plaintiff 
the statement just set out, in common with all others who 
had bought excursion tickets. 

Another witness for the plaintiff, besides himself, testi- 
fied that the plaintiff refused to pay fare, and told the 
conductor that he would have to be put off; that he would 
not get off; that the conductor said that he would be com- 
pelled to put plaintiff off; that he put his hand on plaintiff’s 
arm, just touching him, and led him off, but used no vio- 
lence beyond this touch. 

The ticket under which plaintiff claimed the right to 
passage was as follows: 


‘‘Issued by East Tenn. Va. & Ga. R. R. Co., Macon & Bruns- 
wick Div. J.J. Griffin, Ass’t Gen’l Pass. Agent. 


Good for one first-class passage to Jacksonville and return, when 
officially stamped and presented with checks attached, subject to the 
followii.g contract : 

1. In selling this ticket, this company acts as agent, and is not re~ 
sponsible beyond its own line. 

2. It is not transferable, and no stop over will be allowed, unless 
specially provided for by local regulations of the lines over which it 
reads. 

3. It is not good for passage if any alterations whatever are made 
hereon. 

4. It is good for passage only ———-— days from date of sale, as 
stamped on the back and written below. 

5. It is not good tor return passage unless the holder be identified 
as the original purchaser to the satisfaction of the authorized agent 
of the Savannah, Florida & Western Railway, E. F. Div., within 
30 days from date cf sale, and when cfficially signed and dated in ink 
and duly witnessed and stamped by said agent; this ticket shall then 
be good only — days from such date. 

6. I, the original purchaser, hereby agree to sign my name and 
otherwise identify myself as such whenever called upon to do so by 
any conductor or agent of the line or lines over which this ticket 
reads. 
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7. None of the companies represented in this ticket will assume any 
liability on baggage, except for wearing apparel, and then only for a 
sum not exceeding $100.00. 

8. Checks belonging to this ticket will not be received if detached. 

9. Unless all the conditions of this ticket are fully complied with, 


it shall be void. 


Iu consideration of the reduced rate at which this ticket is sold, I 
agree to the above contract. 


(Signed, ) 


Witness: R. F. Reynoips, Agent. 
Date of sale, March 27th, 1882, 


(On the back.) 


F. H. Moses, Purchaser.’’ 


‘“‘Agent E. Tenn., Va.|In compliance with | Agent 


and Ga. R. R., Ma- 
con & Brunswick 
Div. 

Will stamp in space 


my contract with 
the East Tenn., Va. 
& Ga. R. R., Macon 
& Brunswick Div., 


Sav., Fla. & West- 
ern Rw’y. 

Will stamp in space 
below.’’ 


and lines over which 
this ticket reads, 
I hereby subscribe 
my name as the orig- 
inal purchaser of 
this ticket. 

Signature.... 


below. 

R. F. ReEyNo.ps, } 
Ticket Agent, | 
ae * on { 
Macon, Ga.” ) 


ong Ge. 


Ag’t 8., F. & W. 
Rw’y. 
BOG wccccccssiccccsceces 


With this ticket was put in evidence the coupon for pas- 
sage to Macon, detached and punched, concerning which 
the plaintiff testified. 

The jury found for the defendant. Plaintiff moved for 
a new trial, on the following among other grounds: 

(1.) Because the court charged as follows: “But I 
charge you, that if you believe from the evidence that this 
man bought this ticket and made a certain contract with 
this railroad company, and I charge you that that contract 
is a special contract made by him, then he must comply 
with his part of the contract, and if that contract required 
that he should sign his name in Jacksonville before the 
agent of the railroad, then I charge you, it is part of his 
contract to do that, and unless he did it, then the railroad 
had the right to put. him off, and if they did do so, they 
did no more than exercise their rights.” 
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(2.) Because the court refused to charge as follows : “If 
the Savannah, Florida and Western Railroad, through 
their conductor at Jacksonville, accepted said ticket and 
carried said plaintiff as far as Jesup on their line on his 
return to Macon, then said defendant, under the facts 
proved in this case to the jury, were bound to receive said 
ticket for the balance of his fare from Lumber City to 
Macon on his return ;”’ and instead of this request, charged 
as follows: “I charge you that each one of these railroads 
had the right to demand that ticket should be signed ac- 
cording to the contract, and if one accepted it, it was not a 
waiver as to the other.” 

The motion was overruled, and plaintiff excepted. 


R. K. Hrnes; H. F. Srronecker, by G. W. Gustin, for 
plaintiff in error, cited Code, §§2634, 3179, 2751; Thomp, 
Car., 423; Code, §1909; 1 Pars. Cont., Ch. 2, Sec. 2; 17 


Wall., 357; 42 Mo, 88; 5 Otto, 659-60; 19 Ga.210; 37 
Td., 112; 38 Id., 42; Code, §§2720, 2727 ; Hutch. Car., 245, 
582; 64 Ga., 601; Hutch. Car., 315, 590; 2 O. St., 131; (S. 
C. 17 Wall., 369.) 


Bacon & Rutuerrorp, for defendant. 
Jackson, Chief Justice. 


The plaintiff in error sued the defendant in error for 
ejecting him from the latter’s cars. The jury found for 
the defendant; a new trial was denied, and plaintiff ex- 
cepted. 

1. The case is controlled by the special contract. made 
between the carrier and the passenger. That contract is, 
that the passenger should sign his name in Jacksonville 
before the agent there, before he could return on his ex- 
cursion ticket. He failed to do so, and the company had 
the right to eject him. It was done politely by the con- 
ductor, and the passenger was not entitled to damages. 

2. The ticket passed him over two roads: but each had 


A ac oe 
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the right to stand on the contract. If one passed him, the 
other was not bound thereby to pass him also, in the teeth 
of the contract he had made. 

3. The fact that the coupon was detached by the con- 
ductor before he returned it did not affect the passenger’s 
case. It was the last coupon, and with or without it he 
could not, against his contract, have traveled over the road 
on it. 

4. The evidence required the verdict. 
Judgment affirmed. 













ILLGEs vs. DEXTER eft al. 


[ Blandford, Justice, did not preside in this case. ] 










Where courts of equity and of law have concurrent jurisdiction, and 
the former assumes it first, the suitor will not be forced into a 
court of law, unless at the beginning of the equity suit a court of 
law could have given-him as adequate and complete relief as the 
court of equity could do. 

(a.) A bill brought to compel an agent entrusted with the sale of 
property at a minimum price to account to his principal for his 
part of what the agent actually realized from the sale, as amended, 
alleged further that the complainant, the original defendant and 
his confederates (made parties by amendment), were tenants in 
common or joint owners of a railroad sold by the governor of the 
state, and purchased by them; that the original defendant could 
not pay the whole amount due complainant, the other defendants 
having pocketed part of the fruits of the fraud; and that the title 
to complainant’s share was fraudulently procured from him: 

Held, that the remedy in a court of equity is more complete than at 

law. 


Octob ‘r 21, 1854. 




























Equity. Fraud. Before Judge Witu1s. Muscogee Su- 


perior Court. May Term, 1884. 








Abraham Illges filed his bill against Armory E. Dexter 
alleging, in brief, as follows: The North and South Rail- 
road was incorporated in 1870 to run from Columbus to 
Rome. Under the act of incorporation, the state endorsed 
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bonds of the company to the extent of $240,000.00, but the 
company, after having partially constructed the road, failed 
to pay the interest on the bonds; and being in default, 
the governor, being authorized to do so, sold the railroad. 
It was purchased by complainant and others, and they were 
put in possession; they formed a new company under the 
name of the Columbus and Rome Railroad Company, and 
.extended the road for some miles, and operated it. The 
defendant, Dexter, was a member of the new company and 
owned an interest in it. The owners of the road did not 
issue stock, but were tenants in common, owning different 
interests, in proportion to the amounts paid in by them, 
and held under deeds. The complainant owned 43-200 of 
the road and its property. Dexter owned a definite inter- 
est, but complainant does not know how much. In 1881, 
the owners Cesired to sell the property, and fixed a mini- 
mum sum of one hundred thousand dollars, exclusive of 
its indebtedness to the state, but desired to get more if 
they could. Dexter was present at all the meetings, was 
a director, and knew the feelings and wishes of the other 
owners, and, in common with them, expressed his wish to 
sell, and aided in fixing the minimum amount. About 
June, 1881, when other agents had failed to sell, Dexter 
went to different stockholders, and among them to com- 
plainant, and represented that he had friends in eastern 
cities among whom he thought he could negotiate a sale, 
of the road, if the owners would constitute him their agent 
to sell; and in order to place him in a position to definitely 
act, desired complainant and the others to make him sepa- 
rate deeds, and to leave the name of the grantee blank. 
Complainant, relying on the good faith of Dexter, did as re- 
quested, and delivered the deed to him to effect the sale, 
as agent for him. Dexter having possessed himself of 
similar deeds from other stockholders, confederating with 
persons unknown (for which he had a private arrangement 
made beforehand), sold the railroad to unknown parties 
for one hundred and fifty-three thousand dollars, as com- 
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plainant is informed and believes, and deposited in bank 
for complainant $21,509.00, which would have been his 
share if the sale had been made at $100,000.00. Dexter 
kept the addit:onal sum over $100,000.00, and divided it 
between himself and other parties connected with the 
fraudulent combination, and he refuses to settle or account 
for more than complainant’s part of $100,000.00. Com- 
painant asked for discovery, and propounded interrogato- 
ries to ascertain the details of the transaction and the par- 
ticipants therein. The prayer was for an account and set- 
tlement ; that the persons confederating with Dexter and 
receiving the proceeds be made parties when discovered 5 
that they account for what they had received ; for subpoena 
and general relief. 

This bill was amended, in brief, as follows: In the trans- 
action referred to in the original bill, complainant made 
Dexter his agent to sell the property, and Dexter accepted 
the agency, and, in violation of the trust, combined with 
persons unknown to defraud complainant, and secretly, in 
pursuance of said combination, sold complainant’s interest 
for a sum largely in excess of the minimum price agreed 
on. Having so sold, he and his confederates agreed on a 
scheme to keep complainant in ignorance of what amount 
he did sell for. The defendant inserted his own name as 
grantee in the blank delivered by complainant to him, and 
pretended to be the purchaser, and concealed the same 
from complainant. It is charged that W. F. McCormick, 
W. D. Chipley and the Columbus and Rome Raiiroad 
are confederates of Dexter, and it is prayed that they 
be made parties. It is also alleged that defendant is 
unable to pay the amount of damages chargeable against. 
him. Defendant demurred to the bill for want of equity, 
and because there was a common law remedy. The court 
sustained the demurrer, and dismissed the bill. Complain- 
ant excepted. 


Smita & Russert; W. A. Lirtie, for plaintiff in error. 
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PeaBopy & Brannon, for defendants. 


Jackson, Chief Justice. 


This bill was brought to compel an agent entrusted with 
the sale of property at a minimum price to account to his 
principal for his part of what the agent actually realized 
from the sale. The amendment alleges that others assisted 
in the transaction, and hel ped the defendant iu the breach 
of trust and the fraud on the complainant. The bill alleges 
that all these parties, the original defendant and the con- 
federates made defendants by the amendment, were ten- 
ants in common or joint owners of a railroad sold by the 
governor of this state and purchased by them, and the com- 
plainant also was one of these joint owners ; and the amend- 
ment avers that the original defendant could not pay the 
whole amount due him, the others having pocketed part 
of the fruits of the fraud. The bill alleges further that title 
to complainant’s share was fraudulently procured from 
him, and states the facts by which it was accomplished. 

On demurrer to this bill as amended, the demurrer was 
sustained and the bill was dismissed, and this is the error 
complained of. The court below put the decision on the 
ground of a complete remedy at law. 

We cannot so see the law of the case. Equity has juris- 
diction of trust. This agent was trustee, according to the 
allegations in the bill. Equity hasjurisdiction in cases of 
fraud, and will help ferret out all fraud. It has jurisdic- 
tion of a case of trust and fraud, especially where many 
confederate to cheat, and help a trustee to perpetratea 
fraud, and get part of the proceeds. The remedy it can 
give in such a case is more adequate and complete than a 
court of law can render. Indeed, the amendment charges 
that the trustee cannot pay complainant the amount due 
him, and if the others assisted him, it is clear that they, too, 
would be liable in proportion, at least, to the profit each 
received, and to fix this liability of each is peculiarly the 
province, as it is in the power of courts of equity. 
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Glancing at the answers in the record, we find that they 
make quite a different case; but we are dealing with the 
bill alone, and taking the allegations in it as amended, we 
are quite clear that there is equity in it, and no complete 
remedy at law—certainly none as full and complete as 
equity can reach. 

The principle is, that where equity and law courts have 
concurrent jurisdiction, and equity courts assume it first, 
the suitor will not be forced into a law court, unless at the 
beginning of the equity suit a court of law could have 
given him as adequate and complete relief as the court of 
equity could. 

Judgment reversed. 


Tur CreNTRAL RaILRoapD vs. ENGLISH. 
[HaLL, Justice, not presiding. ] 


1. A tenant rented certain land for the year 1877, knowing that a rail- 
road company maintained a nuisance thereon in the shape of a 
pond of water, which affected the health of his family. With this 
knowledge, he rented the place for the year 1878, when it became 
more sickly, so much so that he was unable to gather his crops; 
and an action was brought against the railroad : 

Held, that the landlord had the right to use and occupy the place, 
and under his lease, the tenant had the same right, and he could 
presume that the railroad company would abate the nuisance. 
The law did not require him to move awa~, but did require the 
company to abate such nuisance; and it was, therefore, not error 
to refuse to charge that if the plaintiff could have avoided the in- 
jury to himself, he could not recover. 

- Where one railroad company erected a nuisance, and was subse- 
quently leased to another company, which continued to maintain 
such nuisance, if the owner of the property on which it was situ- 
ated notified the president and officers of the lessee company of 
it, and his tenant also notified the section master of the company, 
this was sufficient notice and demand for abatement, and the ten- 
ant could bring an action for injuries resulting to him without 
more. Notice of the nuisance is sufficient. 


October 23, 1884. 
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Railroads. Damages. Negligence. Nuisance. Land- 
lord and Tenant. Before Judge Simmons. Houston Supe- 
rior Court. April Term, 1884. 


English brought his action for damages against the Cen- 
tral Railroad, alleging, in brief, as follows: The South- 
western Railroad built an embankment so as to dam and 
pond up the waters of a certain creek which was crossed 
by its track, thus rendering the neighborhood sickly and 
creating a nuisance. The Central Railroad leased the 
Southwestern road, and continued the nuisance in 1878 and 
1879, though often notified to abate it. Plaintiff leased 
the land on which was the pond from the owner for farm- 
ing purposes in 1878 and 1879, moved thereon with his 
family, and planted and proceeded to cultivate it until 
the summer and fall months, when his family were stricken 
with chills and fever arising trom the maintenance of the 
pond ; and he was unable to finish the cultivation of the 
crop, the greater portion of it proving a loss; and some of 
his children died. 

Defendant pleaded the general issue; that the pond 
existed before the plaintiff rented the land, and he had 
full knowledge of it, and was not entitled to recover; and 
that, if plaintiff had any right of action, it was against his 
landlord, and not against defendant. 

It is unnecessary to detail the evidence further than the 
following: Flournoy, the landlord of the plaintiff, testified 
that the means of carrying off the water from the land 
were totally inadequate, and that the culvert built by the 
railroad for that purpose was too high above the creek, 
which ran at that point, to carry off the water effectually, 
and that the ditch was not cleaned out by the railroad 
company ; also that he notified the president, superintend- 
ent, the road-master, the supervisor and the overseer of the 
condition of the culvert and the backing of water on his 
land, and requested that it be put in proper condition. 
Some of these notices were personal and others bv letter. 
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When asked if he ever gave any notice on behalf of his 
tenant, the plaintiff, he said that he did so notify the rail- 
road overseer; and that he thought he had spoken to one 
other official of the road about the condition of the plain- 
tiff’s family and the necessity of putting the drain in pro- ~ 
per condition, but of this he was not positive. 

Plaintiff testified that he notified the section-master of 
the road of the condition of the pond and ditch, who re- 
plied that it was not worth while to clean it, as it would 
fillup every rain. (This was denied by the section-master 
who also stated that he had no authority to do the work 
without orders from his superior officer.) It appeared 
that plaintiff moved on the place in 1877, and rented for 
that year, and also rented for 1878; that the pond was 
there in both years. He testified that the sickness in his 
family first began in the fall of 1877; that in that year he 
made a good crop, and planted a crop in 1878, but his 
family were sick and unable to work, and thereby he was 
unable to gather a full crop, and was put to expense in 
hiring help. There was other testimony as to loss of crops, 
and his expenses incurred in hiring labor to take the place 
of his sick family were stated at about $200.00 to $250.00. 

Much other testimony was introduced on both sides, 
which need not be stated. There was conflict on almost 
every material point—the cause of the pond, its effect, the 
loss of plaintiff, and whether the railroad company had 
done what was necessary in making the culvert and clean- 
ing the ditch. 

The jury found for the plaintiff $200.00. Defendant 
moved for a new trial, on the following grounds: 

(1) to (3.) Because the verdict was contrary to law, 
evidence and the charge of the court. 

(4.) Because the court refused to give in charge §3034 
of the Code. 

(5.) Because the court refused to charge as follows: 
“Tf you are satisfied from the evidence that the plaintiff, 
English, rented this place in the year 1877 and lived on 
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it, and knew all about the pond, and that it created sick- 
ness of himself and family, and after this knowledge of 
the existence of the pond, and that it did create sickness, 
he again rented the same land and resided on it for the 
year 1878, then I charge you that he cannot recover in 
this case, unless it should appear from the evidence that 
the size of the pond was increased by the negligence of 
the defendant during the year 1877 or 1878, so as to cause 
additional injury to the plaintiff or family or crop.” 
The motion was overruled, and defendant excepted. 


W. S. Watiace & Son, for plaintiff in error. 
Davis & Ritey, for defendant. 


BLANDFORD, Justice. 


1. The only complaint upon the part of the plaintiff in 


error as to the action of the court below is, that the court 
refused to charge the jury, as requested, that if the plain- 
tiff below could have avoided the injury to himself, then 
he cannot recover. 

Under the facts of this case, we think the court did right 
to refuse this request. It appeared that defendant in error 
rented from one Flournoy certain lands for the year 1877; 
that he knew that plaintiff in error maintained a nuisance 
on this land, which was a pond of water, which affected 
the health of his family ; that with this knowledge, he 
rented the place for 1878, when it became more sickly, so 
much so that he was unable to gather his crops. 

The landlord had the right to use and occupy this land; 
when he leased the same to English, he had the same rights 
which the landlord had; he had a right to presume that 
the railroad company would abate this nuisance ; the law 
did not require him to move away, but did require the 
railroad company to abate the nuisance; hence the refusal 
to charge as requested was right. 

2. The only other ground of error is, that English should 

V 73-25 
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have notified the Central Railroad to abate the nuisance, 
and that, having failed to do so, he could not recover. 

It is true that the Southwestern Railroad Company orig- 
inally erected the nuisance, and that the Central Railroad 
became the lessee of the Southwestern Railroad. It fur- 
thermore appears that the landlord, Flournoy, had noti- 
fied the Central Railroad, after it became the lessee of this 
road, of this nuisance, by notifying the president and other 
officers of this corporation; and that English himself had 
notified the section-master of this nuisance. This was 
sufficient notice and a sufficient demand. 7 Ga., 296; 
Code, §3001. If the plaintiff in error had notice of the 
nuisance, then this is all that is required before action 
brought. 7 Ga., 296. 

Judgment affirmed. 


GoRMAN et al. vs. Woop. 


It has been held in this case (68 Ga., 524) that the earningso f a mar- 
ried woman, who was not a free trader, or living separate from her 
husband, prior to 1866, did not constitute her separate estate, but 
belonged to her husband, and this is true whether such earnings 
were made from keeping a boarding-house, or from washing, ironing 
or cooking ; and if the husband took such funds and invested them, 
taking a bond for titles in his own name, the husband’s marital 
rights attached, and no trust could be implied in favor of the wife; 
and one who gave credit to the husband while he owned the prop- 
erty could not be charged with notice of any such ‘trust, although 
the husband may have caused a deed to be made to the wife, in 
conformity to a previous understanding between them, after the 
credit was given. 


October 21, 1884. 


Husband and Wife. Debtor and Creditor. Title. Trusts, 
Before Judge Smmons. Bibb Superior Court. April 
Term, 1884. 


Rachel A. Wood brought ejectment against Gorman, as 
tenant in possession, and the Wilson Sewing Machine 
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Company was made a party as the real claimant of the title. 
On the trial, the evidence showed, in brief, as follows: 
Mrs. Wood was married to her husband, George Wood, in 
1849. They lived together; he was a carriage maker; 
she kept a boarding-house and retained the profits of it; 
she also took in washing and ironing. Before or about the 
beginning of the war, she gave her husband money to buy 
the land in dispute from Thomson. She testified that the 
money was made by cooking, washing and ironing. Her 
husband made the purchase, and paid all the purchase mon- 
ey, but took a bond for titles in his own name, instead ofa 
deed, because he thought there were people who considered 
that a man was trying to do wrong if he was holding as trus- 
tee or agent, and he kept the bond, thinking that some day 
he would persuade his wife to let him have it, but she never 
would consent. They lived ina house just across an alley 
from the property in dispute. She rented out the prop- 
erty and collected the rents, receiving them herself or 
sending her son forthem. In 1874 or 1875, plaintiff’s hus- 
band did not own anything except the lot on which they 
lived. Mrs. Wood claimed possession of the property until 
her tenant was ejected by the marshal of the United 
States’ On January 16,1876, a deed was made by Thom- 
son to Mrs. Wood to the property in dispute. She and her 
husband testified that they heard that there was some 
trouble in regard to Thomson, and that the deed was not 
so made to defeat creditors; that Wood had been sued 
sometime previously on a claim which the witness spoke 
of as the “ Church claim,” but that this was on the eve of 
being settled. Wood admitted that he had paid the taxes. 
in his own name, but testified that he did so with his wife’s. 
money, and that he merely gave in and paid such taxes for: 
her; also, that at the time of the purchase from Thomson,. 
he told the latter that he was buying the property with 
his wife’s money; that she wanted it in her own name; 
that he never expected to control 1t, but would prefer to 
have it in his name; that Thomson said he could have. 
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it any way he wanted; that witness told him to make 
out a bond in his name, and whenever he could get his 
wife to agree to have it in his name, he would get the 
deed. He admitted signing, as security for Merritt, a bond 
to the Sewing Machine Company, and some other paper, 
which he said he did not read, and did not know what it 
was, and about which his testimony was rather confused. 
He stated that the agent of the company asked him if he 
was worth $5,000.00; to which he replied that he could 
not tell; that people thought he was worth “ right smart.” 
Plaintiff also showed that at the marshal’s sale of the prop- 
-erty, notice was given that it belonged to Mrs. Wood, and 
not to her husband. 

The evidence for the defendant was, in brief, as follows: 
In 1874, Wood became surety for Merritt on a bond given 
to the Wilson Sewing Machine Company. On November 
80, 1875, a judgment was rendered thereon in the United 
‘States Court at Savannah; a levy was made on the land in 
-dispute, and it was sold on December 7, 1880, by the mar- 
shal to the company. Attached to the bond was an affidavit 
by Wood that he was worth, in real estate unincumbered, 
$2,000.00, besides personal property, being worth in the 
aggregate $4,000.00 above exemptions, indebtedness and 
liabilities. In February, 1876, Wood made application 
for a homestead, and the surveyor’s plat included the land 
in dispute. (Plaintiff denied that the homestead taken by 
her husband had any connection with the land in contro- 
“versy.) 

Thomson testified that he bargained the land to Wood 
‘before the war, and gave him a bond for title; that he 
mever recognized any other than Wood as having a nght 
‘to the deed, and had no recollection of Wood’s referring to 
‘his wife ; that Wood bought the land and received the bond 
for title; that when he made the_deed, Wood called on 
‘him, and said that he was in trouble about some church 
property, and asked that the deed be made to his wife, 
which was done. 
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The jury found for the plaintiff. Defendant moved for 
a new trial, on the following among other grounds: 

(1), (2), (3). Because the verdict was contrary to law 
and evidence, against the weight of evidence, and without 
evidence to support it. 

(4.) Because the court charged as follows: “If you 
believe from the evidence that he (George Wood) did 
give her (his wife) the privilege of carrying on that busi- 
ness (keeping a boarding-house) in her own name, and 
that by that business she accumulated this amount of 
money which went into the purchase of the land, and, at 
the time she gave him this money, she made him her agent 
to buy the land for her, and he did buy it for her, and told 
Thomson it was her money that bought it, and she went 
into possession at that time, and continued in possession 
from that time until she was ejected; that she exercised 
acts of ownership, collecting rents, and things of that sort ; 
if you believe at the time, from the same evidence, that 
Wood never went into possession of it, or exercised any 
acts of ownership over it, or collected the rents, then I 
charge you that it will be her money and her land, and it 
would not be lawful to sell it for Wood’s debis.” 

(5.) Because the court charged as follows: “Or, if you 
believe from the evidence that while his wife (the plain- 
tiff) may have accumulated that money, that he bought 
the land in his own name, or took the bond for titles in 
his own name; that he exercised acts of ownership over its 
that he rented it out, collected rents or made repairs, then 
I charge you that, whether it was his money or his wife’s 
money, it would be subject to his debts, provided she did 
not assert her claim to it before he got credit on the faith 

‘of it, or before the judgment lien attached against him.”— 
The proviso is assigned as error. 

(6.) Because the court charged as follows: “ But, on the 
other hand, if you believe that her money bought it (this 
land), and she was in possession of it, had control over it, 
and the Sewing Machine Company had notice of this when 
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they gave him credit, and before they obtained their judg 
ment, either actual or constructive notice, it would not be 
subject to his debts. Actual noticeisthe seeing Mrs Wood 
in possession of it, or a recorded deed on the deed book, if 
there was any record of it in the clerk’s office.” 

(7.) Because the court charged as follows: “If they 
(the Sewing Machine Company) had constructive notice 
of it (the notice of what is stated in the sixth ground next 
before), it would be sufficient to bar them from recovery, 
Constructive notice is any notice which would excite the 
apprehension of any ordinary mind and prompt inquiry 
into the actual condition of things. Therefore, if you be- 
lieve from the evidence that Mrs. Wood occupied this 
property from the time that it was purchased by Geo. 
Wood, either by herself or tenants, because when she rents 
it out the tenants’ possession is hers; therefore, if she was 
in possession of it from the time she bought up to the 
time this judgment lien went into operation, or was ob- 
tained against him in Savannah before the sale; if she ex- 
ercised acts of ownership, rented it out and collected the 
rents, made repairs, then I charge you that that was con- 
structive notice sufficient to put them on inquiry as to 
whether it was his property or hers; if you find that was 
so, then you will be authorized to find for the plaintiff.” 

(8.) Because the court charged as follows: “ In consid- 
ering this question (of title), you will take all the evidence 
into consideration, and see what was said and done at the 
time Wood purchased the land, whether he purchased for 
himself or whether he purchased for his wife, whether he 
exercised acts of ownership over it, whether he rented it 
or made repairs, or gave it in as his own property.” 

(9.) Because the court charged as follows: “ But if he 
(Geo. Wood) bought it (the land) in the name of his wife, 
and told Thomson it was his wife’s money, and she went 
into possession and staid there, from that time it was her 
property.” 

(10.) Because the court refused to charge the following 
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written request: “That if George Wood paid Thomson all 
the purchase money for the land in dispute, and Thomson 
then made and delivered to said Wood a bond for title to 
the land, Wood acquired a complete equity in the land, 
and the title vested in him. If Wood, whilst the title 
thus stood, contracted the debt, and the Sewing Machine 
Company credited said Wood on the faith of said prop- 
erty, and if the company had no notice at that time that 
money claimed to belong to Mrs. Wood paid for the prop- 
erty, then the property was subject to Geo. Wood’s debt, 
on its being sued to judgment. If these facts are satisfac- 
torily proved by the evidence, and the proof further shows 
that the company bought the property at marshal’s sale, 
it gave a good title,even though notice was given at the 
sale of Mrs. Wood’s claim.” 

(11.) Because the court refused to charge the following 
written request: “The law contemplates that a creditor 
gives credit on the faith of all the property owned by his 
debtor at the time he gives him credit, whether the cred- 
itor actually knew what the property consisted of at the 
time or not.” 

(12.) Because the court refused to charge the following : 
“If the Sewing Machine Company had no notice of Mrs. 
Wood’s claim until after its judgment was obtained against 
her husband (Geo. Wood), such notice cannot benefit the 
plaintiff in this case.” 

(13.) Because the court refused to charge : ‘Although the 
money which paid for the land was made by Mrs. Wood’s 
personal labor, and although her husband consented that 
it should be her money, these facts cannot avail Mrs. Wood 
in this case, unless the Sewing Machine Company had no- 
tice of them before the judgment was obtained against 
George Wood.” 

The motion for new trial was overruled, and counsel for 
plaintiffs in error excepted. 

This case was formerly before the Supreme Court, and 
will be found reported in 68 Ga., 524. 
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Lanier & ANDERSON; WasaINeTON Dessau, for plaintiffs 
in error. 


Joun Rutserrorp; J. C. RuTHERFORD, for defendant. 


Hatt, Justice. 


The question which contrels this case is, whether the 
earnings of a married woman, who is not a free trader, and 
who is not living separate from her husband, constitute 
her separate estate or belong to her husbani? When this 
case was here before, 68 Ga., 524, we distinctly held that 
such earnings belonged to him. It does not occur to us that 
it can make any difference, in point of principle or law, 
whether she derives this income from keepiug a boarding. 
house, or from washing, ironing or cooking. In this re. 
spect, there was no material difference in the evidence 
adduced on this and the former trial ; it is the same in all 
substantial particulars, and falls directly within the princi- 
ple already settled and adjudicated by this court. On the 
last trial, it made the only issue that should have been 
submitted to the jury, and, in submitting the others by 
the charge excepted to in the motion for a new trial, 
we think our learned brother misapprehended the scope 
and purpose of the former adjudication of this court, and 
to that extent erred. There was no dispute as to the source 
from which the money came that was invested in the land 
in controversy; it came from the wife’s earnings during 
coverture, while she was living with her husband, and when 
she was carrying on no separate business, as she might have 
done by complying with the law in reference to married 
women becoming “ public or free traders.” Oode, §1760. 
Had she been living separate from her husband (Code, 
§1756), or been declared “a public or free trader,” then, 
in either event, her acquisitions would have become her 
separate estate to which his marital rights could not have 
attached. The claim set up has been adjudged against 
her, and she is concluded by that judgment. 
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The money that purchased and paid for the property 
be'ng the husband’s, and he having bought it and taken 
bond for titles to it in his own name, no trust could be 
implied in her favor, and a party giving credit to him while 
he owned the property could not be charged with notice 
of a trust that existed neither in fact nor in law, although 
he may have directed and caused a deed to be made to 
her in conformity to a previous understanding between 
them, after the credit was given. The decision of the court 
in this case, if it needed vindication, is fully sustained 
by an able and exhaustive opinion of the Supreme Court 
of the United States, in which the authorities bearing on 
the subject are carefully examined and collated. 94 U. 
S. R., 580. 

Judgment reversed. 


SKRINE et al. vs. JACKSON et al. 


1. Under the act of 1872 (Code, §1449), the ordinary is required, 
under certain circumstances, to order an election to determine the 
question of ‘‘fence’’ or ‘‘no fence;’’ the returns are to be made 
to him, and he is required to examine them and decide upon all 
questions that may arise out of the election, and proclaim the re- 
sult. This is a part of the political power of the state which the 
legislature has seen fit to confer upon the ordinary; and without 
some authority vested in the judicial department, it cannot inter- 
vere or interfere in any manner with the power so granted to 
him. No provision is made by the act for any review of the 
decision of the ordinary, and it seems to have been contemplated 
that his action should be final and conclusive. 

(a.) Neither the common law remedy by information in the nature of 
a quo warranto is applicable to the case, nor is there any staiute 
authorizing the courts to inquire into the legality of such an elec- 
tion. 

2. If the courts had jurisdiction in such a case, the remedy should 
have been sought before the ordinary had acted and the result had 
been proclaimed. After the ordinary had decided the questions 
before him and proclaimed the result of the election, it was then 
too late to seek redress by injunction. 

September 16, 1284. 
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Elections. Ordinary. Fence. Government. Consti- 
tutional Law. Quo Warranto. Injunction. Before Judge 
Roney. Richmond Superior Court. April Term, 1884. 


Quiatillian Skrine e¢ a/., citizens and freeholders of Rich- 
mond county, filed their bill against George T. Jackson e¢ 
al., also citizens and freeholders of the same county, and 
all others agreeing with them in the election stated below, 
alleging, in brief, as follows: An election to determine 
the question of “ fence” or “no fence” was held in Rich- 
mond county; the ordinary declared the result. in favor of 
“no fence,” and defendants were threatening to put into 
execution §1455 of the Code, under this clection, by im- 
pounding stock running at large after July 1, 1884, and 
thus injuring the owners and begetting vexatious litigation. 
Outside of the city of Augusta (which has an ordinance 
regulating the running at large of stock), this law is not 
suitable or beneficial, much of the land being too poor or 
too marshy for cultivation, but furnishing grazing for cat- 
tle, and many of complainants being, in whole or in part, 
dependent for a living on their stock and unable to raise 
them without such grazing. The election was illegal and 
the proceeding void for the following reasons: 

(1.) Because several petitions, signed by ninety-three 
citizens and freeholders who desired an election (forty-six 
of them being citizens of Augusta), were filed with the or- 
dinary on the same day; counter-petitions, signed by one 
hundred and sixty-eight citizens and freeholders, were 
filed; no other “supporting” petition was filed, but the 
election was ordered. 

(2.) Because the election was held on January 8, 1884, 
and the decision of the ordinary in favor of “no fence” 
was announced and published on January 10, before com- 
plainants, who resided out of the city, could be made aware 
of the count. 

(3.) Because the election in the city of Augusta was 
not held in the several militia districts therein, but was 
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ordered by the ordinary to be held, and was held, at the 
court-house alone; and if the vote of the city be rejected, 
there was a large majority for “fence” in the country 
districts. 

(4.) Because the law under which this election was held 
was contrary to the constitution of the United States. 

(5.) Because the law is not applicable to Richmond 
county as a whole, whatever might be the case as to the 
districts of the county. 

The prayer was for injunction to prevent the defendants 
“and their confederates” from carrying into effect the 
stock law under this election by seizures and impoundings, 
and for subpeena. 

Defendants, for cause why injunction should not be 
granted, showed, in brief, asfollows: ‘There is no equity 
in complainants’ bill, and the court has no jurisdiction. 
They had an adequate remedy at law, of which they did 
not avail themselves, and they are now estopped thereby; 
and if this action lies at all, it is premature.” They de- 
nied that no “supporting” petition was filed, cited the 
minutes of the ordinary, in which it was stated that one 
was filed, and insisted that complainants could not go be- 
hind the judgment of the ordinary. They denied that 
complainants did not kave ample time to learn the result 
of the election and file objections before it was declared 
by the ordinary, the returns being in. as required by law, 
by 12m. on January 9; and twenty-four hours or more 
having elapsed thereafter before a declaration of the re- 
sult. They denied that, under the acts regulating the 
corporate limits of the city of Augusta and the militia 
districts and voting precincts therein, there was any other 
proper place than the court-house for the opening of polls 
in such an election. (On this subject reference was made 
to the Acts 1809, 1818, 1820, 1870, 1882, 1§83; also 
Acts of 1823, p. 73; of 1830, p. 104; of 1836; of 1837, 
p. 88; of 1834, p. 89; of 1879, p. 31; of 1859, p. 55.) 
Defendants are not only real estate owners in Augusta, 
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but also are large land owners outside of the city. They 
deny any knowledge of anything illegal or unconstitutional 
in the matter complained of, “and plead a want of juris- 
diction in this court to grant any of the relief prayed for 
by complainants.” 

“ And these defendants also pray that this court will 
adjudicate and determine the legal effect of the act:on of 
said ordinary, as set forth in the exhibits hereto annexed, 
as a court selected by law, under the constitution of this 
state, that the same is final and conclusive, and that com- 
plainants, as citizens, are bound thereby, and cannot, un- 
der the allegations in their bill, be now heard to go be- 
hind the same or raise any of the questions set forth in 
the bill.” 

The application for injunction was heard on the bill, 
answer, or response showing cause, and proof submitted. 
It is unnecessary to set out the latter, further than to state 
that it appeared from the affidavit of the ordinary that a 
petition for an election was filed, and at the same time 
another petition was left with him as a “supporting pe- 
tition,” in case a counter-petition should be filed. 

The injunction was refused, and complainants excepted. 


Hook & Monreomery, for plaintiffs in error. 


Jos. B. Cummine; J. Ganaut; Frank H. MILE, for 
defendants. 


BLANDFORD, Justice. 


Certain freeholders, citizens of Richmond county, peti- 
tioned the ordinary of that county for an election to be 
held by the voters of the county for fence or no fence. 
The ordinary issued an order for an election, which was 
held on the eighth day of January, 1884; on the ninth day, 
the votes at said election were consolidated by the managers 
and turned over to the ordinary; on the tenth day of the 
same month, the ordinary declared that “no fence” had 
received a large majority of the votes cast at said election. 
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In March thereafter, the plaintiffs in error filed this bill, 
in which they prayed an injunction against the defendants, 
for certain reasons assigned in the bill. The judge of the 
superior court refused the injunction, and this decree is 
assigned as error here. 

Under the act of 1872, page 34, Code, §1449, the ordin- 
ary is required to order an election under certain circum- 
stances, and the returns of the election are to be made to 
the ordinary, who is required to examine the same, and to’ 
decide upon all questions which may arise out of said 
election, and he shall proclaim the result. There is no 
provision made by the act for any review of this action 
by the ordinary. The legislature seems to have contem- 
plated that this action by the ordinary should be final and 
conclusive. No court in this state has any power, by in- 
junction or otherwise, to interfere therewith. The legis. 
lature has seen proper to confer this power on the ordinary; ‘ 
it is part of the political power of the state, and without 
some authority vested in the judicial department. of the 
government by law, the judiciary cannot intervene. It 
would be an assumption of power on their part, unauthor- 
ized by law, by any of its processes, to interfere in any 
manner with the full exercise of power granted by the 
act to the ordinary; and we know of no precedent which 
will authorize the courts to interfere in the way and man- 
ner asked for by this bill. Tharpe vs. Hardison. 69 Ga. 
283. 

There are but two modes by which the legality of an 
election may be inquired into—by the common law and 
by statute. By the common law, an information in the 
nature of a writ of guo warranto was exhibited by the 
state, upon the relation of some person claiming the office 
said to be usurped by the defendant, and he was required 
tv show by what authority he held the office. The legal- 
ity of his election might be inquired into by this pro- 
ceeding, but by our Code the relator must claim the office 
himself or be interested therein. Code, §3203. The state 
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and the person who exercises the office are parties to this 
case. It ir quite clear that such a proceeding is not ap- 
plicable to the present case. There is no office, and there 
is no person claiming an office, and no person exercising 
an office, but simply a law is declared adopted, which pro- 
vides for the future that no fence need be used by the 
citizens of Richmond county. Is there any statute of 
force in this state, other than has already been referred to, 
which authorizes the courts to inquire into the legality of 
this election? None has been pointed out to us, and we 
have failed to find any. Then, if the remedies provided by 
the common law fail, and no statutory remedy be provided, 
is not the presumption conclusive that the legislature did 
not intend to have judicial interference in this matter, but 
to leave it to the determination of the ordinary, as provided 
in the act? See McCrary on Elect.ons, pages 221, 222, 
223; Suffrages and Elections by Naar, 230. In the case of 
Freeman et al. vs. McDonald et al., 72 Ga., 812, this same 
principle was asserted, which is, that the legislature could 
provide a tribunal for the determination of contested elec- 
tions, and that such determination was final and conclusive; 
and as the legislature has provided in the act under which 
this election was held how the same was to be determined, 
and no remedy existing at common law, or other provision 
by statute by which the courts can inquire into the legality 
of this election, then the decision of the ordinary is final 
and conclusive. 

But even if we were wrong in the view presented, yet 
we are entirely clear that, under the allegations in this 
bill and the facts of this case, the chancellor was right in 
refusing the injunction. The bill came too late, after the 
ordinary had acted and proclaimed the result, to have 
authorized the injunction to issue. If there was any rem- 
edy at all, it should have been sought before the ordinary 
had acted and the result had been proclaimed. All things 
must have an ending; there must be some finality ; and we 
think that this matter had an end and final termination 
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when the ordinary decided and proclaimed the result of 
the election. Dyson, ordinary, vs. Pope, 71 Ga, 205; 
Freeman et al. vs. McDonald, 72 Ga., 812. 
So the judgment of the court below must be affirmed. 
Judgment affirmed. 


CENTRAL RaiLroap vs. First NationaL Bank or Lyncu- 
BURG, VIRGINIA. 


. Where a draft was made payable to the order of the cashier of a 
bank, and was by him indorsed to the cashier of another bank 
‘for collection, for account of’’ the first bank, this was nothing 
more than a warrant of attorney authorizing the indorsee to col~ 
lect the amount due on the draft for the indorser. It conveyed 
no title except for that purpose, and was notice to all persons sub- 
sequently dealing with it that the indorser had not parted with 
the title or intended to transfer the ownership of the proceeds to 

_ another. 

Where the cashier to whom a draft was thus indorsed in turnin- . 
dorsed it to a third person ‘‘ for account of’’ the second bank, and 
the person to whom it was thus indorsed received the money from 
the drawees, it received that which belonged to the original payee, 
and this put it in privity with such payee to such an extent that, 
upon failure to pay on demand, an action for money had and re- 
ceived would lie. 

(a.) The reception by one of money which belongs to another, anda 
demand by that other, makes all the privity necessary to main- 
tain an action for money had and received. 

. The final indorsee making the collection could not apply the 
amount received to a claim held by him against the bank’ last in- 
dorsing, as against the original payee. 

September 16, 1884. 


Negotiable Instruments. Indorsement. Notice. Priv- 
ity. Actions. Title. Before Judge Bower. Dougherty 
Superior Nourt. April Term, 1884. 


Reported in the decision. 


W. T. Jones; Lyon & Gresnam, for plaintiff in error. 


D. H. Pore; G. J. Wricut, for defendant. 
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The defendant in error brought its action for money had 
and received, against the plaintiff in error, alleging that 
plaintiff in error had received from one Mayer & Glauber 
a sum of money due on a draft of which the following is 
a copy: 

**$276.85. LyncuBurG, VirGiniA, February 17, 1881. 


Sixty days after date, pay to the order of Allen W. Tally, cash- 
ier, two hundred and seventy-six dollars and eighty-five cents, with 
current rate of exchange on New York, value received, and charge 
the same to account of Hunter & MarsHALL. 


To S. Mayer & Glauber, t 
Albany, Georgia.”’ 


On the back of the draft were the following indorse- 
ments: First: 
‘*Pay W. H. Patterson, cashier, or order, for collection for ac- 


count of First National Bank, Lynchburg, Va. (Sgd.) Allen W. 
Tally, cashier.’’ 


Second: 

‘* Pay to John A. Davis, agent, or order, for account of Citizens’ 
Bank of Georgia, Atlanta, Ga. (Sgd.) W. H. Patterson, cashier.’ 

The evidence showed that the plaintiff in error had col- 
lected this draft; upon demand being made on plaintiff in 
error for the payment of the money thus collected by the 
attorney for defendant in error, payment was refused ; the 
railroad claimed that the Citizens’ Bank was indebted to 
it, and that they had given that bank credit for the amount 
thus collected. It was further shown that the Citizens’ 
Bank had failed before the money had been collected by 
the Central Railroad and Banking Company.* 

The court below held that the Central Railroad and 
Banking Company was liable to the defendant in error, 
and this ruling is assigned as error. 

1. The qualified indorsements on the back of this draft 
by the cashier of The First National Bank of Lynchburg, 
whereby he directs payment to be made to W. H. Patter- 


*Davis was agent of the railroad company. 
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son, cashier of the Citizens’ Bank, or order, for collection 
for account of First National Bank, Lynchburg, Va., was 
nothing more nor less than a warrant of attorney authoriz- 
ing the indorsee to collect the amount due on the draft for 
the indorser. It conveyed no title to the paper, but was 
notice to all persons subsequently dealing with this paper 
that defendant in error had not parted with the title or in- 
tended to transfer the ownership of the proceeds to an- 
other. The legal import and effect of the indorsement 
was to notify the plaintiff in error that the defendant in 
error was the owner of the draft, and that the Citizens’ 
Bank was merely its agent for collection; that a qualified 
title for this purpose only, and no other, was in the Citizens’ 
Bank. Morse on Banks, 52 ; Swift vs. Tyson, 16 Peters, 13. 
1 Howard, 234; 3 Penn St., 348; 22 Md., 148; 1 Wall., 
166; 102 U.S., 658; 1 Bond, 389; 11 R.I., 119; 51 Iowa, 
15. 

2. But it is insisted that there was no privity between 
these parties respecting this transaction, so as to authorize 
this action. When the plaintiff in error received from 
Mayer & Glauber the money due on the draft, they re- 
ceived something which belonged to the defendants in error; 
it was their money, and this act put them in privity for 
the purpose of this action. Where one person is in pos- 
session of money which of right and in equity belongs to 
another, this action may be maintained for its recovery. 
The law implies a promise on the part of any person who 
has received the money of another to pay that person on 
demand. The reception of money by one and the de- 
mand by the other makes all the privity that is necessary: 
to maintain this action. ; ; 

And we are clear that plaintiff in error had no right to: 
retain the proceeds of this draft as payment of or security’ 
for any balance which the Citizens’ Bank might be due it.. 

Judgment affirmed. 


v 73-26 A 
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Rogers vs. TRUETT, administrator. 


1. Where interrogatories stated the place of execution as ‘‘Georgia, 
Harris county,’’ this was a sufficient statement, and objection on 
that ground was properly overruled. 

{a.) A party, to avail himself of any exception to the execution or 
return of a commission, must make the same in writing and give no- 
tice to the opposite party, or he must show that the commission 
has not been returned and was not in the clerk’s office twenty- 
four hours before the trial. If neither of these facts appears, the 
overruling of such exception will not cause a reversal. 

. Where a defendant in fi. fa. was a witness for the claimant of the 
property levied on, and while on the stand, denied making certain 
statements in regard to the transaction being investigated, it was 
admissible to prove such statements for the purpose of impeaching 
and contradicting him. 

. After a judgment has been rendered and execution has issued 
thereon, if the plaintiff in execution die, his administrator or ex- 
ecutor, or perhaps his heirs at law, may have the execution levied ; 
or any other person who owns such execution, or to whom it may 
have been transferred, may cause it to be levied. If the property 
levied on be claimed, then some one who controls the execution, 
as executor, administrator or transferee, must be made a party to 
the claim case for the purpose of securing the costs. If the sheriff 
should receive and collect the money due on an execution after 
the death of the plaintiff, the payment to him would be good, and 

‘would extinguish and satisfy the judgment, and the sheriff would 
hold for the use and benefit of such representative of the deceased 
as may have been or may be appointed to manage the estate. 

‘(a.) Therefore, an issue tendered in a claim case, that the plaintiff in 
execution had died before the levy, was properly stricken on de- 
murrer. 

4. The charge is plain, full and correct, and the verdict is sustained 
by the evidence. 


October 21, 1884. 


Interrogatories. Evidence. Practice in Superior Court. 
Executions. Parties. Levy and Sale. Before Judge 
Wuuis. Harris Superior Court. October Term, 1883. 


Reported in the decision. 


W. A. Lirrte; A. A. Dozier, for plaintiff in error. 
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J. M. Mostey; Harrison & Peepzss, for defendant. 


BLANDFORD, Justice. 


This was a claim case, and the jury having found the 
property levied on subject. The claimant moved for a 
new trial, which was refused by the court, and this is ex- 
cepted to, and error thereon is assigned to this court. 

1. The first ground relied on in the motion is, that the 
court erred in overruling the objection of claimant’s coun- 
sel to the introduction in evidence of the depositions 
of Michael Calhoun, (1) because there is no place stated 
when the depositions were executed; (2) because the 
commission is in blank, and the commissioners’ names are 
not inserted therein. 

As to the first ground of objection to the introduction 
of this testimony, the same is not well founded, because 
the record shows that the commission was executed in 
“ Georgia, Harris county.” The record does not show 
when these depositions were returned into court, or that 
objections were filed in writing to the execution of the 
same, or how long the same had been in court. It is 
provided by section 3892 of the Code, “that all excep- 
tions to the execution and return of commissions must 
be made in writing, and notice thereof given to the 
opposite party before the case is submitted to the jury, 
provided the same had been in the clerk’s office for twenty- 
four hours before the trial.” A party, to avail himself of 
any exception to the execution or return of commissions, 
must make the same in writing, or he must show that the 
commissions have not been returned and in the clerk’s 
office twenty-four hours before the trial. If there was 
anything in this ground of the motion, the claimant has not 
shown that she has complied with the rule prescribed by 
the Code. 

2. The next ground of the motion is, that the court erred 
in allowing Bufford to testify as to the sayings of Greene 
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B. Rogers, defendant in execution. The record shows that 
said Greene B. Rogers had testified for claimant, and while 
on the stand plaintiff's counsel asked him if he had not 
made certain statements to Bufford about the transaction 
then being investigated, which he denied, and Bufford was 
allowed to testify as to these sayings of Rogers to centra- 
dict and impeach him. This was proper, the matter being 
germane and relevant to the issue then on trial. 

3. The third ground in the motion is, that claimant hav- 
ing tendered an issue, “that the plaintiff in execution, 
William A. Gaston, had died before the levy,” the court 
erred ir striking the same upon demurrer, and motion of 
counsel for plaintiff in excution. 

The record shows that A. F. Truett, as administrator of 
W. A. Gaston, deceased, had been made a party to this 
case before the trial. 

After judgment and execution issued thereon, if the 
plaintiff in execution die, the administrator of such dece- 
dent, his executor, or it may be his heirs at law, may have 
the execution levied, or any other person who owns the 
execution, or to whom it may have been transferred, may 
likewise cause it to be levied. If the property levied on 
be claimed, then some one who controls the execution, as 
executor, administrator or transferee, must be made a party 
to the claim case. This is for the purpose of securing the 
costs. If the sheriff should receive and collect the money 
due on an execution after the plaintiff's death, then he 
would hold the same for the use and benefit of such rep. 
resentative of the deceased person as may have been, or 
may be, appointed to manage his estate. The payment by 
the defendant to the sheriff would be good, and would ex- 
tinguish the judgment and satisfy the execution. So we 
think that there is nothing in this ground of the motion. 

4. Objection is taken to the charge of the court, which 
is set out in full in the bill of exceptions. We think the 
charge is a plain, full and correct exposition and statement 
of the law as applicable to the facts of this case, and that 
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the same does not warrant the error assigned. The verdict 
of the jury is correct, and sustained by the evidence. 
Judgment affirmed. 


OELLRICH e¢ al. vs. THE GEORGIA RAILROAD. 


. Complaint for land was brought in the statutory form. Both par- 
ties claimed under the same grantor, the plaintiff holding a deed, 

, defendants a bond for title. The deed to the plaintiff, which was 
attached to the declaration as an abstract of title, contained the 
following clause : 

‘* This conveyance is also made subject to the rights of Henry Meyers, 
C. Herman Oellrich and Annie M. D. Oellrich, as holders of a bond 
for titles from said W. R. Walton, their heirs and assigns, condi- 
tioned upon the payment of six purchase money notes therein de- 
scribed, that said W. R. Walton would make, or cause to be made 
to them, titles to the premises therein and herein described, and 
said purchase money notes having been transferred by said Walton 
to said party of the second part, and said party of the second part, 
upon payment of said notes, obligating itself to make such convey- 
ance to the holders of said bond for titles; and it is covenanted 
between the parties hereto that until such payment is made by 
the holders of said bond for titles, or their assigns, the legal and 
equitable title of said premises shall remain in said party of the 
second part, its successors and assigns :”’ 

Held, that the declaration could be amended by alleging that the 
plaintiff claimed title as security for the indebtedness set up in the 
deed, and by praying that the verdict should be so moulded as to 
subject the premises described in the deed attached to the decla- 
ration to the payment of the note set out therein. Such an amend- 
ment, if necessary, was merely explanatory, and made clearer the 
cause of action. It added neither a new cause of action nor a new 
party. 

(a.) A deed made to secure a debt passes title, so as to authorize a 
recovery of the land. The defendants could file an equitable plea, 
pay the purchase money, keep the land, and have the title decreed 
to them, but to dothis, they must tender the purchase money. And 
so also a prayer for equity by the plaintiff is germane to an action 
of ejectment or complaint for land. 

(b.) The cases in 59 Ga., 355; 66 Jd., 148, 483; 67 Jd.,84, 89; 19 Id., 
313; 60 Id., 150; 53 Jd., 109; 51 Jd., 620, ciffer from the present 
case. 

2. Where it was sought to obtain title to real] estate free from an en- 
cumbrance, which was known by the purchasers to be resting 
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thereon, and in order to do so, it was necessary to raise a sum of 
money by discounting the notes of the purchasers given for the 
land, and where a deed was made and a mortgage given to secure 
the purchase money, but it was discovered that the money could 
not be raised thereon, and thereupon, within a few days, the deed 
and mortgage were cancelled, a deed was made t) a third party to 
secure an advance of the money, and a bond for title was given to 
the purchasers, and where these negotiations were conducted on 
the part of the purchasers by one of them for himself, and as agent 
for the others, and the object of his agency was the negotiation for 
the land and obtaining a clear title thereto: 

Held, that such agency, being for the negotiation for the land and ob- 
taining a title, need not have been in writing, as would have been 
the case with an agency to make a conveyance. And, therefore, 
the court did not err in submitting the question of agency by parol, 
and its continuance to the consummation of a trade and the pro- 
curement of a clear title, to the jury, on the facts. 

(a.) The verdict was right under the facts. 

(b.) All the evidence explanatory of the entire trade between the ven- 
dor and the purchasers was admissible and necessary to elucidate 
the question of title, the character of title each had, and the ex- 
tent of the agency of one of the co-tenants for the others. 

(c.) The record in an equity case about waste could not elucidate the 
issues in the present case, so far as the record in this court shows, 
and was properly rejected. 

3. In an action of ejectment or complaint for land based on a deed 
held by the grantee to secure a debt, the equitable rights of the 
parties might be adjudged, on proper pleadings at the instance of 
the plaintiff, as well as at that of the defendants ; especially where 
the plaintiff offers terms easier for the defendants than they them- 
selves could set up by equitable plea. 

(a.) The distinction between equitable and legal powers is very slight, 
under the Code of this state. 

(b.) The holder of the deed to secure a debt which it discounted for 
the grantor, in order that he might consummate the trade with his 
purchasers and make them a clear title when the purchase money 
was paid, was subrogated to the rights of the grantor, and could 
recover the land in ejectment; and if the verdict and judgment 
were so moulded as not to eject the purchasers entirely, but to 
have the land sold, the debt for it paid, and the balance of the 
proceeds, if any, paid to them, this could legally be done, and was 
beneficial to the defendants, rather than adverse to them. 
February 7, 1835. 


Ejectment. Amendment. Title. Deeds. Principal 
and Agent. Evidence. Equity. Equitable Pleadings. 






















SEPTEMBER TERM, 1884. 391 


Oellrich et al. vs. The Georgia Railroad. 


Debtor and Creditor. Before Judge Ronry. Richmond 
Superior Court. October Adjourned Term, 1883. 





The Georgia Railroad brought complaint for land against 
Oellrich e¢ al. Subsequently the declaration was amended 
by praying that the land be sold, the debt for the purchase 
money thereof be paid, and the balance, if any, be paid to 
the defendants. 

It is unnecessary to detail the evidence further than to 
state that the following appeared: The defendants, Oell- 
rich, his wife,and one Meyer purchased the land from W. 
R. Walton, Oellrich acting as agent for the other two. At 
the time, the title was in the Commercial Bank to secure a 
debt due to it, and this fact was mentioned, but it was the 
intention that Walton would be able to raise the money 
to pay this debt by discounting defendants’ notes and 
free the title from the encumbrance. At first, Walton 
made a deed to them and took a mortgage to secure the 
money, but finding that the funds to pay off the bank 
could not be so raised, but could be raised by giving a 
deed, Oellrich returned the deed, and it and the mortgage 
were cancelled. Walton then gave a bond for titles to 
defendants, made a deed to the plaintiff containing the 
clause set out in the decision, making it subject to the bond 
for titles, and thus raised the money to pay the bank. 

There was some conflict as to whether the wife of Oell- 
rich was present during the negotiations to change the 
papers, and as to the authority of Oellrich. He claimed 
that he did not wish to make the change, but took the bond 
because Walton would not let him take the deed, he hav- 
ing left it at the office of one Harper, an attorney who 
had taken part in the transaction of the business. This 
was denied by Harper, and it was shown that the defend- 
ants had held the place under the contract of purchase 
as last made. The railroad authorities testified that they 
knew nvthing of these matters when they discounted the 
notes and took the deed. Only $300.00 was paid on the 
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purchase money. The bond specified that if there was a 
default in paying any one of the notes for thirty-five days 
after it fell due, all the notes should become due. Oellrich 
testified that Walton offered to let him have two mules as 
an inducement to change the paper. 

The jury found that the land should be sold to pay the 
plaintiff, unless the debt was paid in ninety days. De- 
fendants excepted. For the other facts see the decision. 


Tuos. S. Bean; Hook & Monteomery, for plaintiff in 
error. 


Jos. B. Cumrina, for defendant. 
Jackson, Chief Justice. 


This is an action for a tract of land brought in the stat 
utory form by the Georgia Railroad & Banking Company 
against Oellrich, his wife and father-in-law. The plaintiff 
recovered in the form of a judgment founded on the -ver- 
dict of the jury, that the land be sold, the plaintiff recover 
a debt for purchase money out of the proceeds of the sale, 
and the balance of the money, if any, be paid to the de- 
fendants. No motion was made for a new trial, but the 
bill of exceptions brings the case before us on errors of 
law alleged to have been made by the court. 

Two errors of law are mainly relied on by the plaintiffs 
in error, and on the points made by them the case turns. 

1. It is contended, first, that the court erred in allowing 
the defendant in error to amend his action by adding 
thereto an allegation that the plaintiff “claims title as 
security for the indebtedness set up in the deed,” anda 
prayer that “the verdict to be rendered be so moulded as 
to subject the premises described in the deed, which is 
annexed to and a part of this declaration, to the payment 
of the notes set out in said deed.” The abstract of the 
plaintiff's title appended to the complaint contains the 
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deed on which plaintiff relies for recovery, and in the deed 
are these words: 

‘*This conveyance is also made subject to the rights of Henry 
Meyer, C. Iferman Oellrich and Annie M. D. Oellrich, as holders 
of a bond for titles from said William R. Walton, their heirs and as- 
signs, conditioned upon the payment of six purchase money notes 
therein described, thatsaid William R. Walton would make, or cause 
to be made, to them titles to the premises therein or herein described, 
and said purchase money notes having been transferred to said party 
of the second part ’’—the plaintiff— ‘‘and said party of the second 
part, upon payment of said notes, obligates itself to make such con- 
veyance to the holders of said bond for titles; and itis covenanted 
between the parties hereto that, until such payment is made by the 
holders of said bond for titles, their heirs or assigns, the legal and 
equitable title to said premises shall remain in the party of the second 
part, its successors or assigns.’’ 


The plaintiffs in error insist that the amendment ex- 
planatory of the above clause of the deed introduces a 
new cause of action, with the prayer therein for the mould- 
ing the verdict so as to secure the said purchase money; 
and this makes the first question to be determined, and a 
new and interesting question it is, under the facts disclosed 
by the record. Both parties hold under the same grantor, 
William R. Walton. The railroad company holds under 
the deed which conveyed title to it to secure the payment 
of the notes given by the defendants below for the land; 
and those defendants hold under a bond for titles when the 
land is paid for, as the trade with the grantor was finally 
consummated. To that consummation, however, defend- 
ants object, so far as two of them are concerned, and insist 
that a deed was first executed to them all and was after- 
wards changed by Oellrich, when his agency had ceased, 
to the bond for titles only, a mere mortgage to secure the 
purchase money having been first executed by them. That 
point will be considered hereafter. The question now be- 
ing considered relates to the amendment. 

Under the Code, section 3389, this action of complaint 
for land is formulated, and it simply requires that the 
plaintiff allege that the defendants are in possession of 
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land to which plaintiff claims title; that defendants refuse 
to deliver possession and pay mere profits; and then con- 
cluded with a prayer for process. Under section 3401, the 
plaintiff is required to annex the abstract of title on which 
he relies. It is made imperative that he do this, the lan- 
guage of the section being that, “to the declaration pre- 
scribed by this Code for the recovery of land and mesne 
profits, the plaintiff shall annex an abstract of the title 
relied on for such recovery.” 

So that this abstract of title is a necessary part of the 
declaration; like an exhibit to a bill or the copy of the 
promissory note, or bill of particulars of an account sued 
on. The complaint, therefore, as originally brought, is that 
plaintiff claims title to secure payment of the notes due 
for the land by the defendants; and that its title thereto 
was given by Walton as security for that debt. In this 
view of the original declaration, construed in connection 
with the annexed abstract of title, it seems clear that the 
suit is for the possession of the land in order to pay these 
purchase money notes. By the deed the rights of the 
defendants under their bond for titles are secured. What 
are those rights? To have a deed executed to them when 
the land is paid for as the notes fall due under the contract. 
It appears in evidence that only three hundred dollars has 
been paid out of fifty-five hundred to be paid, and that all 
fell due when one remained thirty days unpaid. Surely 
the plaintiff may collect these purchase money notes out 
of this land or eject the defendants, and it appears from 
the declaration, this abstract of title, that its purpose in 
suing for the land was to subject it to the purchase money 
notes which it had discounted for the common grantor. 

The conclusion is that the amendment was scarcely nec- 
essary. At all events, it is merely explanatory and makes 
clearer the cause of action. It adds no new cause of action 
and no new party. 

That title to real estate passes, so as to authorize a re- 
covery of the land, when the title is only to secure a debt, 
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see 54 Ga., 45, and Biggers vs. Bird et al., 55 Id., 650, 
where it is more clearly ruled. See also to the same point, 
57 Ga., 601; 59 Ld., 507; 60 /d., 562, and following cases. 
So that the plaintiff's right was to recover the land. 

What is the correlative right of the defendants? The 
same cases, some of them (54 Ga., 45, and others), as clear- 
ly rule that they may file an equitable plea to the action for 
the possession of the land, pay the purchase money and 
keep the land, having the title decreed to them; and to 
do this they must tender the purchase money. The de- 
fendants in this case had this right, and could have filed 
their plea to save the land by paying the purchase money. 
The Railroad Company, standing in the shoes of Walton, 
defendants’ grantor, having paid the money for the land 
which defendants owed, by discounting their notes, simply 
asked, instead of recovering possession of the land, subject 
to a suit from the defendants to convey to them, if they 
could ask it in default of payment as stipulated, that the 
court at once mould a verdict to settle these equities be- 
tween itself and them. If the defendants could make 
such a defence and have equity done, why might not the 
plaintiff, suing for land in order to secure a debt, do the 
same thing? If the defence, with a prayer for equity, be 
germane to an action of ejectment or complaint for land, 
why may not the plaintiff's prayer for equity be also ger- 
mane to the suit for land? 

It is on our Code that Judge Warner rested this right at 
law in the defendant in 54 Ga., 45, and the same Code is 
equally applicable to the plaintiff. It is to the effect that 
no party need go into a court of equity, but may have re- 
lief moulded at law in equitable cases. 

But be this as it may, the result of the case and the ad- 
vantage given defendants by the invocation of equitable 
principles on the part of plaintiff, certainly did not dam- 
agethem. If they had invoked equity, they must have 
tendered the purchase money; whereas, by the verdict and 
judgment made under plaintiff’s pleadings, they will get, 
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without paying anything in advance, all that the land is 
worth after paying out of its proceeds what they agreed 
to pay. 

The ruling of this court on the amendment is, that it is 
substantially the case originally sued on; that it is no new 
cause of action, and was properly allowed as making 
clearer the original pleading, and that a plaintiff in eject- 
ment, suing in the statutory form for land as security for 
the purchase money, may have a verdict and judgment at 
law so moulded as to do equity, the more especially when 
the equity given defendants is larger and more liberal than 
they themselves could have set up by plea. 

The cases cited by plaintiffs in error, in 59 Ga., 355; 
66 Jd., 148; 67 Jd., 84, 89; 19 7d., 313; 60 Zd., 150; 66 
Id., 483; 53 Id.,109; 51 Jd, 620, are unlike this at bar. 
By virtue of plaintiff's deed in the abstract of title an- 
nexed to the complaint, it sues on a title as security for a 
debt, and without particularizing, wherein in other respects 
they differ, that fact alone is sufficient to take this case 
without the ru‘ing in them, and to show that this amend- 
ment only makes the original suit plainer. 

2. But defendants, plaintiffs in error here, insist that 
Walton made at first a deed to them, and that this deed 
was afterwards surrendered with their mortgage for pur- 
chase money; and the wife and father-in-law of Oellrich 
assert and claim that Oellrich’s agency had ceased when 
this arrangement was made; and further, it is insisted by 
counsel that to change this first arrangement required au- 
thority in writing from them to Oellrich. 

It should be borne in mind that, pending the negotiations 
between Oellrich and Walton, through Harper, the fact 
was brought out and well known to the former. that the 
title to the land was in the Commercial Bank to secure a 
debt to it, or there was an incumbrance upon it for some 
twenty-five hundred dollars due that bank, and that before 
defendants could get a title to the land, that sum had to be 
raised by discounting their notes for the land to raise that 
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money. So that, when it was ascertained that, upon the 
deed to defendants and their mortgage, executed some 
three or four days before, the money could not be raised 
to remove this encumbrance, the plan was changed, and 
the bond for titles on payment of purchase money was 
given them by Walton, and the former deed and mortgage 
cancel'ed. It is in this transaction that plaintiffs in error 
deny Oellrich’s agency, and insist that the authority should 
have been in writing. But no title or conveyance was to 
be made by Oellrich. He was still trying to get a clean 
title, free from encumbrance of the bank, and that he could 
not get for himself and his co-tenants without the cancel- 
lation of the deed and mortgage and the substitution there- 
for of the bond for titles. All transpired within a few days, 
and it would be strange if an agency to buy and get good 
title to a piece of land should terminate before the object 
of the agency, to-wit, negotiation for the land and clear 
title thereto, had been accomplished; and that was not ac- 
complished until the papers were so made as to get the 
notes discounted and pay the Commercial Bank, which held 
the title encumbering the land. Power to negotiate for 
land and get title need not be in writing. Power to convey 
must be. This is an agency to buy, not to convey. The 
court was right in so ruling, and in submitting the question 
of the agency by parol, and its continuance to the consum- 
mation of the trade, and the procurement of a clean title 
to the jury on the facts; and the conclusion to which the 
jury came, in our judgment, on the point, from the evi- 
dence, is right. Oellrich paid the three hundred dollars to 
the defendant in error; he importuned the defendant in 
error to renew the notes, when they fell due, and acted as 
agent after the bond for titles was made. One note was 
signed by the father-in-law after the bond for titles was 
executed, and it is manifest that Oellrich was agent, and 
so acted. | 

These are the controlling points in this case. Others in 
teference to the admission of evidence, and the exceptions 
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to the charge and refusals to charge, depend mainly upon 
the true meaning of the complaint and abstract of title of 
the defendant in error, and the point whether a new cause 
of action was introduced by the amendment, and upon this 
question of agency. The admissibility of all the evidence 
explanatory of the entire trade between Walton and the 
plaintiffs in error, it if clear to us, was right, as necessary 
to elucidate the question of title between the contestants 
and the sort of title each had and the extent of the agency 
of one of the co-tenants for the others. 

We do not see how an equity case about waste could 
elucidate these issues, and we see no error in its rejection 
as evidence in this action. The record shows no legal 
bearing that the equity cause could have on this, in the 
very meagre allusion therein to its nature and scope, for 
it is not exhibited in the record or set out with any full- 
ness. 

The notes all fell due by the contract when any one was 
not paid, and the makers were in default thirty days, and 
the verdict and judgment are right. 

3. The only question of doubt in the case—because it is 
a new question, in complaint to recover real estate—is, 
whether the jury could find, and the court decree or adjudge 
the equitable rights of the parties, at the instance of the 
plaintiff, in the action of ejectment or complaint for land. 
That it can be done at the instance of the defendants has 
been decided time and again by this court. Why not at 
that of the plaintiff, we cannot see, especially when the 
plaintiff offers it on terms easier for the defendants, in that 
they must tender the purchase money before they them- 
selves can set up equities against the plaintiff. Certainly 
they cannot justly complain. 

The conclusion we reach is, that the Georgia Railroad, 
having title from Walton to secure a debt which it dis- 
counted for him, in order that he might consummate the 
trade with defendants, and make them a clear title when 
the purchase money was paid according to the contract, 
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stands in the shoes of Walton, the grantor of defendants ; 
and it can recover this land in ejectment; and that, ifthe 
jury and court moulded a verdict and judgment, not eject- 
ing them entirely, but requiring the land sold and their 
debt for it paid first to the railroad company and balance, 
if any, to them, they had the legal right to do so under our 
law, and such action was beneficial to the defendants, rather 
than adverse to them. Indeed, the distinction between 
equitable and legal powers is very slight under our Code 
(see Glover vs. Stamps and Austell vs. Swann, this term) ; 
and any party in the legal forum should, if a judgment 
can be so moulded, have equitable relief administered there. 
Indeed, our statute law declares that “no suitor is com- 
pelled to appear on the equity side of the court; but he 
may institute his proceeding for an equitable cause of ac- 
tion upon the common law side of the court, at his option, 
and the court may allow the jury to find a verdict, and a 
judgment be rendered thereon, so moulded and framed as 
to give equitable relief in the case, as verdicts and decrees 
are rendered and framed in equity proceeding.” Code, 
§3082 ; Cobb’s Dig., p. 564. And section 3562 of the Code 
declares also that “it shall be within the power of the 
superior court, in proper case, to mould the verdict at law 
so as to do full justice to the parties, and in the same man- 
ner as a decree in equity, and the judgment and execution 
shall conform to the verdict.” And section 4213 declares 
that “a court of equity has full power to mould its de- 
crees so as to meet the exigencies of each case, and shall 
have full power to enforce its decrees when rendered.” 
Thus the superior court is authorized by statute, ina proper 
case, to have the jury so mould a verdict as to do justice 
to the parties in the same manner as a decree in equity; 
and when we look to ascertain what the equity court may 
do by decree, we find that our statute law declares that it 
may mould a decree so as to meet the exigencies of the 
case,—of each case. 

If there ever was one where this large power should 
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have been applied, it is the case at bar. People are in 
possession of land for which they have not paid; they en- 
joy its rents, issues and profits; they will neither deliver 
up the land nor pay for it; without paying or offering to 
pay but a trifle, they skirmish and ambush to avoid a square 
contest, with the purpose apparently of keeping both the 
land and the money of the Georgia Railroad & Banking 
Company, which paid for it to give them the opportunity 
to procure an unencumbered title, and a court of justice is 
asked gravely to permit them to carry on the guerrilla war. 
To meet the exigencies of the case—so proper a case for 
its exercise of the power—the court of law of Richmond 
county has so conducted the proceedings as to result in the 
jury moulding a verdict, and the court a judgment, emi- 
nently just and equitable. In the many errors assigned, 
we discover none so material—if any at all—as to require 
this court of errors to disturb that verdict and judgment. 
Judgment affirmed. 


Nortu & Company vs. MenDEL & Brotuer. 


1, The evidence being conflicting, there was no abuse of discretion 
in refusing a new trial on the ground that the verdict was contrary 
to law and evidence. 

2. The statute of frauds does not require that all the terms of the con- 
tract should be agreed to or written down at one and the same 
time, nor on one piece of paper; but where the memorandum of 
the bargain is found on separate pieces of paper, and where these 
papers contain the whole bargain, they form together such a mem- 
orandum as will satisfy the statute, provided the contents of the 
signed paper make such reference to the other written paper or 
papers as to enable the court to construe the whole of them to- 
gether as containing all the terms of the bargain. If, however, it 
be necessary to adduce parol evidence, in order to connect a signed 
paper with others unsigned, by reason of the absence of any inter- 
nal evidence in the signed paper to show a reference to or connec- 
tion with the unsigned papers, then the several papers taken to- 
gether do not constitute a memorandum in writing of the bargain, 
so as to satisfy the statute. 

(a.) Certain parties made a bargain of purchase with a person in 
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Savannah, Ga., claimed by them. to be the agent of the vendors, 
and claimed by the vendors to be a broker. This person sent the 
following telegram to the vendors: ‘‘ Mendel five bellies, eight. 
Ehrlich offers seven-eights ten bellies lighter than last.’’ On the 
same day he made the following entry in his entry book: ‘* Sold 
account C. H. North & Co., Mendel, 5 bellies 8:’’ 

Held, that this was not a sufficient memorandnm in writing to com- 
ply with the requirements of the statute of frauds, so as to bind 
Mendel & Brother as purchasers. It fails to set out the purchasers 
or the quantity and price of the article sold, and parol evidence 
was not admissible to supply these defects. 

(c.) To the exceptions made by the Code to the statute of frauds and 
perjuries (29 Ch. II.) other will not be added by construction. 


December 19, 1884. 


Statute of Frauds. Evidence. Contracts. Before Judge 
Harpen. City Court of Savannah. May Term, 1884. 


Reported in the decision. 
Lawton & CunnineuaM, for plaintiffs in error. 
Ricuarps & Heywarp, for defendants. 


Hatt, Justice. 


The plaintiffs brought suits against M. Mendel & Brother, 
a firm composed of Meyer Mendel and Joseph Mendel, 
upon an account for five boxes pork bellies, 124 pieces, 2,817 
pounds, at 8 cents, $225.36, sent from Boston on the 17th 
of January, 1884, to Savannah, per steamship City of Co- 
lumbus. The goods were sent upon the order of George 
C. Freeman, who was alleged by the plaintiffs to be a 
broker, but who was regarded by the defendants as the 
plaintiffs’ agent, and dealt with by them, according totheir 
evidence, in the latter character. This shipment was made 
upon a telegram, sent from Savannah to Boston, on the 
16th day of January, 1884, by George C. Freeman to plain- 
tiffs, which was as follows : 

‘Mendel five bellies, eight. Ehrlich offers seven-eights ten bellies 
lighter than last.’’ 

V 73-27 
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-In Freeman’s entry book, under this date, the following 
appears, as was proved, in his own handwriting: 


**Sold account C. H. North & Co., Mendel, 5 bellies, 8.” 


This telegram, together with the entry, was the only’ 
note or memorandum in writing of the contract sued on. 
The steamship, shortly after sailing, was wrecked, and her 
cargo was lost. The goods never reached the defendants. 
Under the evidence in the case, the jury found for the 
defendants, and a motion made for a new trial was over- 
ruled. On the judgment overruling this motion, error is 
assigned. 

The defence set up was that the suit was upon 
a contract for the sale of goods amounting to fifty dollars 
and more; that the defendants never accepted and re- 
ceived any part of the same; gave nothing in earnest or 
part payment to bind the bargain; and that the promise 
was not in writing and signed by them, nor by any person 
authorized by them todoso. Code, §1950, sub-sec.7. It 
is conceded that if Freeman did not act as a broker in the 
transaction, and if the word “ Mendel” in his entry book 
is not the signature of defendants, which he was authorized 
to make, and if the delivery of the goods on board the 
vessel consigned to them, was not an acceptance and de- 
livery of the same to them, then they are not liable under 
this section of the Code, and their defence must prevail. 
The verdict seems, for these reasons, to have been sus- 
tained by the lower court, the evidence on both points be- 
ing conflicting. 

The testimony of the defendants, which the jury had a 
right to credit, showed that they did not then, and had 
never dealt with Freeman as a broker, but had always 
dealt with him as the agent of the plaintiffs, and had never 
iven him authority to sign their names to that or any 
other promise in writing; that Freeman came to them on 
the occasion in question, as he had usually done on former 
occasions, soliciting orders for the plaintiffs, as whose agent 
‘they regarded and treated with him. On the other point, 
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they showed that they dealt with the plaintiffs for cash,. 
and, according to their usual course of dealing, goods or- 
dered were never considered as belonging to them until 

delivered at their place of business and paid for. 

The plaintiffs’ evidence tended, rather inferentially than 
directly, to rebut both these positions, so that, if there were- 
nothing else in the case, we could not say that there was. 
not evidence to sustain the verdict, and that the judge did 
not exercise a sound discretion in refusing to set it aside: 
and to grant a new trial. 

Admitting that the last of these points is with the defend-. 
ants, then the plaintiffs insist that Freeman was a broker;. 
that he ordinarily acted in that, and in no other, char- 
acter; and that defendants knew this, and must have dealt 
with him in that capacity, and have given him authority 
to bind them by signing their names to a promise in writ- 
ing, which he did by this entry in his book ; that while it 
is true their names were not subscribed by Freeman to the. 
entry, still, if it appeared anywhere in the same, that was- 
sufficient to bind them. Much extraneous evidence was 
offered and received, over the objection of defendants, to. 
explain and render intelligible both this cabalistic entry 
and telegram. To the introduction of this the defendants. 
objected, and their objection being overruled, they filed 
exceptions to the decision, and have brought it here for: 
review. 

We are of opinion that this memorandum, taken either. 
by itself or in connection with the telegram, dces not satisfy. 
the requirements of the statute; without such evidence, it. 
would be impossible to connect these papers as forming. 
parts of the memorandum of the agreement reliedon. The 
statute does not require that all the terms of the contract 
should be agreed to or written down at one and the 
same time, nor on one piece of paper; but where 
the memorandum of the bargain is found on separate 
pieces of paper, and where these papers contain the 
whole bargain, they form together such a memorandum as 
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will satisfy the statute, provided the contents of the signed 
paper make such reference to the other written paper or 
papers as to enable the court to construe the whole of 
them together as containing all the terms of the bargain. 
If, however, it be necessary to adduce parol evidence, in 
order to connect a signed paper with others unsigned, by 
reason of the absence of any internal evidence in the signed 
paper to show a reference to, or connection with, the un- 
signed papers, then the several papers taken together do 
not constitute a memorandum in writing of the bargain, so 
as to satisfy the statute. 1 Benjamin on Sales, §220 and 
note 24. Smith vs. Jones, 66 Ga., 338, is upon this ques- 
tion, directly in point. But supposing the entry and tele- 
gram to be united by the internal evidence furnished by 
themselves, then they would not satisfy the statute, be- 
cause they fail to show what property was contracted for, 
what price was agreed upon, and the parties to whomit was 
sold. “Sold account of C. H. North & Co., Mendel, 5 bellies 
-8,” as expressed in the entry, or as expressed in the tele- 
gram, “ Mendel, five bellies, eight; Ehrlich offers seven- 
eights, ten bellies lighter than last,” contain matter not 
only ambiguous, but unintelligible to any one but Free- 
man and the plaintiffs, without explanation, or rather 
translation, by a resort to parol evidence, and this was the 
very thing the statute was enacted to prevent, in order to 
take away all temptation to commit either fraud or per- 
jury. 1 Benj.,§210, and citations in note (/) and 7 there; 
Id., §§233, 236, 247, 249-252, inclusive. By reason of these 
deficiencies, this alleged contract was imperfect, and could 
‘only be made perfect by a resort to parol testimony, which 
was incompetent for such a purpose. Smith vs. Jones, ut 
supra. “ Mendel,” of itself and unaided by other evidence, 
could not be taken as the firm name of the defendants, 
while “5 bellies, 8” is, to the last degree, enigmatical, if 
not wholly unintelligible. Waiving any question as to the 
commodity sold, both the quantity and the price are wholly 
indefinite; in these respects there is no ambiguity, either 





SEPTEMBER TERM, 1884. 405 
North & Company vs. Mendel & Brother. 


latent or patent, which, in any case, could be explained 
by a resort to parol evidence, but the uncertainty is great 
and manifest, and it has not been shown that the terms 
employed here are in accordance with any mercantile 
usage or custom in reference to which the contract was 
made. The contract is therefore faulty in failing to set out 
the purchaser, the quantity and price of the article sold; 
these are all essential ingredients, and should have ap- 
peared, as we have seen, in the memorandum of the bar- 
gain. 

It was remarked shortly after the passage of the act of 
29 Ch., II, for the prevention of frauds and perjuries, from 
which our law is taken, with the modifications since made 
therein by the interpretation of the courts and judges, 
by a venerable and distinguished judge, that every line of 
that celebrated statute was worth a subsidy to the people 
of England, and many learned and able administrators of 
the law have expressed regret that the force and efficiency 
of this act have been impaired by the least departure from 
its plain provisions, and by construing it so as to introduce 
exceptions not authorized by its letter. Some of these 
exceptions are embodied in our Code, and, so far as they 
are there recognized, we have no power to reject them} 
but we will not add others by construction, to avoid what 
may appear to be either harsh or inconvenient. We re. 
peat, with all the emphasis that the unanimous judgment 
of this bench can give to it, what was said by the present 
chief justice in pronouncing the judgment of the court in 
Smith vs. Jones, supra, that “the rule should not be re- 
laxed now, when the flood-gates are open wide as to the 
competency of witnesses, and the only break-water left 
is to put this class of contracts, and others of similar char- 
acter, in writing.” The case in hand falls under no ex- 
ception recognized by our law, and the testimony objected 
to on the trial by the defendants should have been repelled. 
Without it there was nothing to rest a verdict on in favor 
of the plaintiffs. Whether the result of the trial was at- 
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tained by proper methods, it is sufficient that the verdict 
is necessarily correct, and the court was right in allowing 
it to stand. 

Judgment affirmed. 


NEEL, receiver, e¢ al. vs. Morris. 


Equity has jurisdiction over matters of account growing out of priv- 
ity of contract or where the account is between partners or tenants 
in common, and in cases of joint or several liability of two or 
more persons, where all are equally bound to bear the common 
burden, and one has paid more than his share and is entitled to 
his contribution from the other, especially when the circumstances 
are such that an action at law will not give a complete remedy. 

(a.) Questions of difficulty arise in this case which cannot be so well 
considered and determined on the preliminary hearing of an ap- 
plication for injunction as on the final Learing before the court and 
jury. Among these is, whether, while the parties may have been 
partners as to third persons, they were so as between themselves, 
or whether the contract is one of agency, or whether contribution 
between partners can be enforced by levy of an execution, which 
has been paid off by one of the partners, upon the property of an- 
other; and the judge did not abuse his discretion in granting an 
injunction. 

September 9, 1884. 


Equity. Partners. Contribution. Debtor and Cred- 
itor. Before Judge Brown. Cobb County. At Chambers. 
May 16, 1884. 


W. H. Huguley sued Morris & Tumlin as partners. 
Tumlin pleaded nui tie partnership. The facts will be 
found fully reported in 65 Ga., 666, where it was held 
that Tumlin was a partner, or else the principal and 
Morris the agent, and that Tumlin was liable to the plain- 
tiff. After recovery by the plaintiff, Tumlin having died 
and his estate having been placed in the hands of a re- 
ceiver, the latter paid off the fi. fa. and caused it to be lev- 
ied on certain property of Morris, for contribution. Mor. 
ris filed his bill to enjoin the levy, denying his liability to 
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contribute. The court granted an injunction, and the 
receiver excepted. 


GraHaM & GranaM; WILL. J. Winn, for plaintiff in 
error. 


D. & T. B. Irwin; W. P. McCuartcny, for defendant. 
Hatt, Justice. 


An execution obtained against Tumlin & Morris, jointly, 
was paid off by Tumlin and levied by him upon Morris’s 
property for contribution. The relation these parties bore 
to each other was that of partners, or principal and agent, 
Tumlin being principal and Morris agent. 65 Ga., 666. 
This bill was brought to arrest the levy by injunction, 
which was ordered by the chancellor, and upon this order 
error is assigned, and this writ of error is prosecuted to re- 
verse it. Itis undeniably true that equity has jurisdiction 
over matters of account growing out of privity of contract, 
or where the account is between partners or tenants in com- 
mon (Code, §3130), as also in cases of joint, or joint and 
several, or several liabilities of twu or more persons, where 
all are equally bound to bear the common burden, and one 
has paid more than his share and is entitled to his contri- 
bution from the others, especially when the circumstances 
are such that an action at law will not give a complete 
remedy. Jb., §3132. 

Questions of difficulty arise in this case in which the 
parties, if not agreed as to the facts themselves, are directly 
at issue as to the consequences resulting therefrom, and 
which cannot be so well considered and determined on this 
preliminary investigation as upon the final hearing before 
the court and jury. Among these is the question whether, 
while this may be a partnership as to third persons, it is 
one between the parties themselves, or whether the con- 
ract between them is not one of agency, and whether 
contribution between partners can be enforced by the 
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levy of an execution which has been paid off by one of 
the partners upon the property of another. The Code, 
§3599, provides that when judgments have been obtained 
against several persons, and one or more of them has paid 
more than his just proportion of the same, he or they may, 
by having such payment entered on the ji. fa. issued to 
enforce the judgment, have full power to control and use the 
same as securities in fi. fa. control the same against prin- 
cipal or co-securities, and shall not be compelled, as for- 
merly, to sue the co-debtors for the excess of payment on 
such judgment. 

We are not satisfied that this enactment embraces the 
case of an execution or judgment against co- partners. 
Some of us are strongly inclined to the opinion that it 
does not, while one of us is in doubt upon the question. 
It was not made a question in the lower court, and was 
not passed upon by the judge, and as it has not been ar 
gued to any extent here, we will not now pass upon it. 
If, as suggested, the pleadings are insufficient to enable 
the court to pass upon the equities existing between the 
parties, they can be amended so as to accomplish that . 
purpose and put an end to this litigation. The judge did 
not abuse his discretion in awarding this injunction. Our 
opinion is that his action in this behalf was judicious and 
proper. 

Judgment affirmed. 


Futuer vs. THe State oF GEORGIA. 


1. If a tax collector received money from tax payers, and with it spec- 
ulated upon jury scrip, and then made up the deficit resulting from 
such use, or any part of it, with scrip so procured at a discount; 
or if before the deficit was made known to the grand jury, he had 
collected money from the people and turned it into scrip to make 
payment, buying the scrip at a discount; or if, after having col- 
lected moneys for the county taxes, he bought up with them county 
orders and passed them to the county authorities or their attorneys 
or collecting officer, in lieu of the money collected for taxes which 
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he had appropriated to buy such orders at.a discount; or, in gen- 
eral, if he used money collected as county taxes in any way what- 
ever for his own profit, of any sort, he is guilty of embezzlement, 
But if he did not collect any money for the county, but waited on 
the people, and had executions issued and not collected, or waited 
on them without issuing executions, and. all the deficit arose from 
this failure of duty, he would be guilty of another offense, but not 


of embezzlement. 
2. The collection of some part of the deficit being a vital question, an 


erroneous charge on that subject will require a new trial. 

(a.) It is the duty of the tax collector to receive jury certificates, 
when properly authenticated, as far as they will go towards paying 
the county tax of the person holding them, for all taxes due by the 
tax payers of this state to their respective counties. There is no 
requirement that the county authorities shall authorize the tax col- 
lector to so receive them. Such certificates are as good as money 
to pay county taxes, and in case of a deficit on the part of the col- 
lector, there is no presumption that such deficit was entirely in 
money, nor was the burden cast on him to show the contrary. 

(b.) The statute does not confine the payment of taxes in jury scrip 
to the year in which the juror serves and receives such certificate. 


Eeptember 9, 1884. 


Criminal Law. Embezzlement. Tax. Officers. Be- 
fore Judge Estes. Habersham Superior Court. March 
Term, 1884. 


Fuller, the tax collector, was tried on a presentment for 
embezzlement of money belonging to the county of Haber- 
sham for taxes of 1882. The evidence showed, in brief, 
as follows: 

The defendant was short in his accounts as tax collector 
$1,948.22, less his commissions. He admitted this in Sep- 
tember, 1882, and said that if the grand jury would give 
him until the next week, he would be prepared to settle ; 
they found no money in his hands, and on asking if the 
amount was due from tax payers of the county, he said it 
was, and on being asked if he had issued fi. fas. to cover 
it, he said he had. A fi. fa. was issued against him by the 
ordinary, and subsequently he paid it in county orders and 
jury scrip. A witness testified that in September, 1882, 
he and another had let defendant have an order for $104.00, 
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and he gave them a receipt for taxes for 1883. Another 
witness testified to obtaining an order for $104.00 from 
Fuller. Uther witnesses testified to paying their taxes 
partly in cash and partly in scrip. 

The grand jury recommended that, in payment of taxes 
for 1882, scrip and county orders be received. 

The jury found the defendant guilty. He moved fora 
new trial on several grounds, of which the third and 
fourth were as follows: 

(3.) The court erred in charging as follows: “ Gentle- 
men of the jury, it is the duty of the tax collector in each 
county to make an exhibit to the grand jury of the state 
of his books or digest at each term of the court, and if you 
believe from the evidence in this case that Mr. Fuller, this 
tax collector, came before the grand jury at the term in- 
dictment was found, and that in his exhibit made to the 
grand jury he showed that he was. indebted to the county 
for some money, nineteen hundred dollars, or any other 
sum of money, on account of taxes which he had collected 
and which he had not yet paid over, the presumption of 
the law is, gentlemen of the jury, that the deficit, the bal- 
ance due, was in money, because, as I have stated to you, 
the law required him to collect in money; and if you be- 
lieve from the evidence that there was such a balance due 
from the tax collector to the county, then I charge you, 
gentlemen, that it is incumbent upon him, the burden is 
upon the defendant, to show, either by his own or by the 
state’s witnesses, that it was not collected in money.” 

(4.) Because the court charged as follows: “I charge 
you, gentlemen of the jury, that it is the duty of every tax 
collector to collect all the taxes which the people are 
bound by law to pay, both to the state and to the county, 
and that the tax collector can receive nothing in payment 
of taxes but money, unless in the case of county taxes he 
be specially authorized by the county authorities to re- 
ceive something else in lieu of money, and the county 
authorities have no power to authorize the receipt of any- 
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thing but money for taxes, unless it be the scrip issued to 
jurors for their pay for services, and that scrip can only be 
receivable for taxes which are due for the year in which 
the taxes are due. that is to say, the taxes for one year 
must be paid by the jury scrip that may be i:sued for the 
taxes for that year.” 

The motion was overruled, and defendant excepted. 


©. H. Surron; Barrow & Tuomas, for plaintiff in error. 


W. S. Erwmy, solicitor general, by Duntap & Tuompson ; 
Ciaup Estes; W. F. Finney, for the state. 


Jackson, Chief Justice. 


The defendant, the tax collector of Habersham county, 
was presented by the grand jury for the offense of embez- 
zlement, in that he had collected taxes due the county in 
money, and had appropriated the same to his own use. 
On the issue of his guilt or innocence of this crime, the 
jury found him guilty. Thereupon he made a motion for 
a new trial; it was overruled, and he excepted. 

The grounds of fhe motion are as follows in substance: 
First, that the verdict is contrary to law, and without evi- 
dence to support it; and secondly, that the court erred in 
charging to the effect that, if the defendant, in his exhibit 
to the grand jury, showed an indebtedness to the county 
on account of taxes collected and not paid, then the pre- 
sumption of law is that the deficit unpaid was in money, 
because the law required its collection in money, and that 
the burden was on him to show, by his own or the state’s 
witnesses, that it was not collected in money ; and also to 
the effect that it is his duty to collect the county tax in 
money and nothing else, unless authorized by the county 
authorities to receive something else, and that they cannot 
authorize him te receive anything else but scrip issued to 
jurors, and that only for the taxes of the year during which 
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the jury scrip was issued; and thirdly, that one juror was 
not sworn. 

1. The case appears to us to be quite close from the 
facts this record discloses. Upon another hearing, the evi- 
dence of his guilt may be brought out more clearly or his 
innocence become more manifest upon a fuller investiga- 
tion. That he was in default to the county quite a large 
sum isclear. If he appropriated any of that to his own use 
in any way whatever—if he took the money he collected, 
and with it speculated upon jury scrip, and then made up 
the deficit, which he had in money once, with that scrip, 
procured at a discount, he is guilty. If he so made up 
any part of the deficit, he is guilty. If, before the deficit 
was made known to the jury, he had collected money from 
the people and turne.l it into scrip to make payment, buy- 
ing the scrip at a discount, he is guilty. If, after having 
collected money for the county taxes, he bought up with 
it county orders and passed them to the county authorities, 
or their attorney or collecting officer, in lieu of money 
collected for taxes, which he had appropriated to buy these 
orders at a discount, he is guilty. In one word, if he used 
money collected as county taxes in any way whatever for 
his own profit of any sort, he is guilty. But if he did not 
collect any money at all for the county, but waited on the 
people and had executions issued and not collected, or 
waited on them without issuing execution, and all the de- 
ficit which he acknowledged arose from this failure of duty, 
then, while guilty of another grave offense, he would not 
be guilty of this. He must have collected some money 
for the county and used it for his private purposes, to be 
guilty of this offense under this presentment. Whether 
or not he has done so, we repeat, is not as clear as is de- 
sirable in criminal cases. It is close. It may be made 
clearer one way or the other. So that if there be any error 
of law in the charge, the case should be tried again. 

2. Inasmuch as the collection of some of this deficit in 
money was a vital question in this case, in order to show 
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guilt, any charge of the court thereon, to the prejudice of 
the defendant, if erroneous, ought to work a new trial ina 
close vase. By the act of 1872, codified in section 519, it 
_is declared that “ it shall be the duty of the tax collector 
to receive jury certificates, when properly authenticated, 
as far as they will go, towards paying the county tax of 
the person holding the same, for all taxes due by the tax- 
payers of this state, to their respective counties.” Noth- 
ing is said here about the county authorities authorizing the 
tax collectors to receive them; it is the duty of the tax 
colectors to receive them when offered, if properly authen- 
ticated. So that the court erred on this point. 

Further, if it be his duty to receive them, these certifi- 
cates are as good as money to pay county taxes, and the 
presumption is, not that the entire deficit was in money; 
nor was the burden cast on the tax collector to remove 
this presumption, because it did not exist; nor does the 
the statute confine the juror tothe year heserves and gets 
his certificate as that only in which he can pay taxes with 
it, as we read it. 

Besides this general act of 1872 in the Code, there is a 
local act for Habersham county, on page 169 of the acts of 
1869, to the same effect. In it “the treasurers of White 
and Habersham counties (are) authorized and required to 
receive certificates issued to jurors for services rendered 
in the courts of said counties, at their full value, for any 
and all dues to said counties.” In this act also we see no 
necessity for authority from the county authorities, or limi- 
tation to one year, of the validity of the certificates. 

Therefore, we think that the defendant is entitled to a 
new trial for error of law in these charges of the court, as 
we understand them. 

The ground in reference to the fact alleged in the mo- 
tion that a juror was not sworn in chief is not certified, 
and cannot be considered. 

Judgment reversed. 
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Coaarxs vs. SrepHens & ComPaANy. 


A mortgage fi. fa. was levied on a stock of goods. To release them 
the debtor conveys them, with other property, to one Coggins by 
an instrament which purported to be for a consideration of $870.00, 
‘*a part of which is to be paid to Silvey & Dougherty (his cred- 
itors), and the remainder paid to debts I am owing, by J. N. Cog- 
gins, or by Coggins & Furr.’’ The stock of goods largely exceeded 
in value the consideration named. Coggins took possession of the 
property, arranged to pay off the mortgage fi. fa., and also paid 
some other debts at the request of the debtor, and in pursuance of 
an understanding with him when the instrument was executed 
and delivered. The conveyance made no express provision for 
the payment of debts other than those specified. No inventory 
was taken until after the instrument was executed, and it was 
never sworn to or annexed to the conveyance. A judgment ob- 
tained after the making of this instrument was levied on the prop- 
erty: 

Held, that the conveyance was an assignment for the benefit of cred- 
itors, and was void, because there was no complete inventory and 
schedule of the assets of the assignor made out and sworn to by 
him and attached to the deed. 

(a.) This court has held that the act of 1880 is to be liberally con- 
strued in favor of creditors, and strictly against the debtor and 
his assignee, and that the schedule of the property assigned must 
be made out specifically, and attached to the deed of assignment 
at the time of it execution. 

(b.) If the instrument was not an assignment, there was sufficient 
evidence to authorize the jury to find that there was a secret trust 
reserved in favor of the debtor, and that the purpose of the ar- 
rangement was to delay his creditors. 


September 9, 1884. 


Assignment. Debtor and Creditor. Fraud. Before 
Judge Estes. Hall Superior Court. February Term, 1884. 


Ik ported in the decision. 
Marcer & Garner; M. L. Sutru, for plaintiff in error. 
Craup Estes; H. H. Perry, for defendants. 


Hat, Justice. 


The plaintiff and others levied certain executions upon 
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property in the possession of Coggins, as the property of 
Faulkner, the defendant in fi. fa. To the property thus 
levied on, Coggins interposed a claim, and upon the trial 
of the issue formed thereon, the property was found sub- 
ject. The claimant moved for a new trial, upon the fol- 
lowing grounds; 

(1.) Because the verdict is contrary to the law govern- 
ing the finding of the jury in such cases. 

(2.) Because the verdict is not supported hy the evi- 


dence. 
(3.) Because the evidence showed the trade between 


Coggins and Faulkner was in good faith and for a valuable 
consideration, paid and accepted before any lien on the 
property. 

(4.) Because the evidence showed no assignment or 
transfer of the property levied on to any person, either in 
trust or for the benefit, or on behalf of any creditor where 
any trust or benefit is reserved to any assignee or other 
person for the benefit of Faulkner. 

(5.) Because the evidence showed the sale was in good 

faith, and for a valuable consideration. 

(6.) Because the verdict is contrary to the evidence and 
the weight of the evidence. 

(7.) Because the court erred in his charge as follows; 
“ And I submit to you, gentlemen, as a question of fact, 
that the character of this instrament depends upon the 
intention of the parties to that instrument, which intention 
is to be gathered from all the evidence in the case. And 
when you have considered all the testimony in the light 
of the law, that I now give you in charge, you will deter- 
mine whether that instrument was intended to be the evi. 
dence of abona fide sale by Mr. Faulkner to Mr. Coggins, or 
whether it was an assignment merely for the benefit of Mr. 
Faulkner’s creditors.” 

(8.) Because the finding of the jury was contrary to the 
charge of the court in this, to-wit: “ But, gentlemen, I 
charge you that a bona fide transaction for a reasonable 
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consideration, and without notice or ground for a reasonable 
suspicion that the man is attempting to defraud his cred- 
itors, is valid and binding.” 

This motion was overruled, and exceptions were taken 
to the judgment overruling it. 

The facts disclosed by the record show that the stock of 
goods in question had been previously levied on by a mort- 
gage fi. fu. in favor of Silvey & Co. To release them from 
this levy, Faulkner, on the 27th day of March, 1883, con- 
veyed them, with other property, to Coggins, by an instru- 
ment which purported, for a consideration of eight hun- 
dred and seventy dollars, “a part of which was to be paid 
to Silvey & Dougherty, and the remainder to debts I” 
(Faulkner) “ am owing by J. N. Coggins, or by Coggins & 
Furr,” the entire stock of goods and other property, 
largely exceeding in value the consideration named in this 
instrument. Coggins, upon the execution of this instru- 
ment, took possession of the property, arranged to pay off 
the mortgage fi. fa. levied, and also paid some other debts 
at the request of Faulkner, in pursuance of an under- 
standing with him when this instrument was executed °* 
and delivered. The conveyance makes no express pro- 
visions for the payment of debts other than those speci- 
fied therein. Noinventory of the goods conveyed was ever 
taken until after the instrument was executeé, and this 
inventory was never sworn to or annexed to the convey- 
ance. Shortly after this transaction, to wit, on the 19th 
day of May, 1883, the plaintiffs in fi. fa. obtained their 
judgments, caused executions to issue therefrom, which 
were levied on the 31st day of the same month, on the 
stock of goods then in the hands of Faulkner. 

The plaintiffs insist that Faulkner was insolvent, and 
that this conveyance, upon its face, is an assignment 
by him to Coggins in trust that Coggins would pay cer- 
tain of his debts; that as an assignment it is void under 
the act of 1880, Code, Appendix 1953 (d), because there 
was no complete inventory or schedule of all the assets of 
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every kind held, claimed or owned by Faulkner, made out 
and sworn to by him and attached to the deed; orif the 
instrument was not in form, it was in fact, under the proofs 
in the case, such an assignment, and was void, not only as 
being in contravention of the policy and purpose of the 
above recited act, but because it was in contravention of 
the law against fraudulent conveyances, and as to existing 
creditors void, because it reserved a secret trust for the 
debtor, and because it was designed to delay and hinder 
creditors. Code, §1952, sub-secs. 1, 2. 

We think these positions well taken, and that upon 
either of them the verdict in this case is sustained, both 
by the testimony and the law. This conveyance, we doubt 
not, is both in form and in fact an assignment by an insol- 
vent debtor in favor of such of his creditors as he saw 
proper to prefer. It is invalid because it fails to comply 
with the requirements of the act of 1880. This wise and 
salutary law, when invoked, should be enforced according 
to its express terms, and in a liberal spirit to suppress the 
evil at which it aims a blow. In Crittenden Bros. et al. vs, 
Coleman & Co. et. al., 70 Ga., 293, we held that this act 
must be liberally construed in favor of creditors, and 
strictly against the debtor and his assignee, and that the 
schedule of the property assigned must be made out spe- 
cifically and attached to the deed of assignment at the 
time of its execution. 

But, should we be mistaken as to the character of this 
instrument, as disclosed by its contents, then we are of 
opinion that there was sufficient evidence to authorize the 
jury to find that there was a secret trust reserved in favor 
of the debtor, and that the purpose of the arrangement 
was to delay his creditors. In this view of the case, the 
the charge of the court excepted to in the 7th ground of 
motion for a new trial, was not only correct, but was re- 
quired. 

Judgment affirmed. 

v 73-28 
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Hatcuer & Batpwin vs. Comer & Company 
[Jackson, Chief Justice, did not preside, on account of proviaential cause. ] 


. In the absence of special instructions, a factor may exercise his 
discretion according to the general usages of the trade, but the 
primary obligation of an agent or factor, whose authority is limited 
by instructions, is to adhere faithfully to those instructions, and if 
he unnecessarily exceeds his commission or risks his principal’s 
effects without authority, he renders himself responsible for the 
consequences of his act, and if loss ensues, it furnishes no defence 
to him that he intended to benefit his principal. 

(a.) If a firm indebted to factors shipped to them cotton, with in- 
structions to sell the same and apply the proceeds to the debt, and 
the factors failed to do so, and their debtors were thereby injured, 
the latter could recoup the amount of such damage against a suit 
on the debt. 

(b.) If thereis any special custom prevailing in the city of Savannah 
at variance with this general law of the state, it must yield to the 
law. 

. If the debtors shipped to their creditors, as factors, cotton, with di- 
rections to sell it and pay a note held by them, and if the factors did 
sell the cotton and it brought enough to pay off the note, this was 
an extinguishment of the debt, and the creditors could not there- 
after recover upon it 


October 2, 1884. 


Factors. Principal and Agent. Damages. Recoup- 
ment. Customs. Debtor and Creditor. Before Judge 
Fort. Macon Superior Court. November Term, 1883. 


sary to add the following;/Plaintiffs sued defendants on a 
note and open account. fendants introduced evidence 
to show that they obtained a loan from plaintiffs and 
* shipped them two lots of cotton ; the first lot they instructed 
plaintiffs to sample and put on the market, and pay the 
note with the proceeds; they wrote plaintiffs to hold the 
second lot for instructions; both of these instructions were 
violated ; the cotton was sold when the price had depreci- 
ated, and the proceeds were credited on the account. 
Defendantsclaimed that the note was paid, and also claimed 


To the report slowing the decision it is only neces- 
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a recoupment for the difference between what the cotton 
brought and what it would have brought if the instructions 
had been followed. 

Plaintiffs asserted that they had sold the first lot of cot- 
ton as soon as they could, and credited the proceeds on the 
account. They admitted that they sold the second lot con- 
trary to instructions, but insisted that, having advanced 
money on the cotton, they had a right to sell, such being 
the custom in Savannah, where they lived. They also 
showed promises to pay made by defendants. 

The jury found for the plaintiffs. / Defendants moved 
for a new trial, on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court admitted evidence to the effect 
that “it is the general custom of factors and commission 
merchants in the city of Savannah to demand the shipment 
of one bale of cotton for every ten dollars advanced to 
their customers, and the factor and commission merchant 
is allowed to control the selling of the cotton.” 

(3.) Because the court refused to charge as follows: “If 
the jury should believe from the evidence that Hatcher &: 
. Baldwin, contemporaneously with the consignment ad- 
vances on forty bales of cotton, shipped by them to Comer 
& Company, gave instructions, by letter to said Comer & 
Company, not to sell said forty bales, but hold the same- 
for further instructions, which Comer & Company did not 
say they would obey, but were silent; in such a case, the 
consignment is presumed to be received subject to said 
order to hold for further instructions ; and Comer & Com- 
pany were not at liberty to sell the cotton to reimburse: 
their advances until they were instructed by Hatcher & 
Baldwin to sell, or unless Hatcher & Baldwin, after due- 
notice and request, refuse to provide other means to secure - 
Comer & Company.” 

(4.) Because the court refused to charge as follows: “If. 
the jury should believe from the evidence that Hatcher 





420 SUPREME COURT OF GEORGIA. 


Hatcher & Baldwin vs. Comer & Company. 


& Baldwin consigned to Comer & Company, with instruc- 
tions to hold for further instructions the forty bales of cot- 
ton consigned, Comer & Company were not at liberty to 
sell said forty bales of cotton contrary to the orders of 
Hatcher & Baldwin, the consignors, although Comer & 
Company had made advances or incurred liabilities thereon, 
if Hatcher & Baldwin stood ready and offered to reimburse 
and discharge such advances and liabilities; and it was the 
‘duty of Comer & Company to have given notice to Hatcher 
.& Baldwin that the cotton would be sold unless they were 
reimbursed.” 

(5.) Because the court refused to charge as follows: “If 
‘the jury should believe from the evidence that Hatcher & 
Baldwin, on the 17th of October, 1878, wrote a letter to 
Comer & Company, saying that they would ship forty-five 
‘bales of cotton, “out of proceeds of which you may pay 
our note,” the same being the one sued on, and after that 
date, on the 26th of October thereafter, Hatcher & Bald- 
win did ship forty-five bales of cotton, and instructed 
Comer & Company to place same on the market and notify 
them of the sale; and if it further appears, from the ac- 
counts of Hatcher & Baldwin on the books of Comer & 
Company, that the note was charged in said account, and 
the proceeds of said cotton were credited on said book 
account, then that amounted in law to an appropriation 
of said proceeds to the payment of said note, and if the 
proceeds-of the forty-five bales of cotton were enough to 
pay the note, then said note would be paid.” 

‘The motion was overruled, and defendants excepted. 


S. B. Hatcner; E. G. Sommons; W. A. Lirtie, for plain- 
tiffs in error. 


DenmaRK & Apams; J. M. DuPree; W.H. Fis: W. 
Le S. Grenti1aT, for defendants. 


BLANDFORD, Justice. 
Comer & Company brought their action against Hatcher 
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& Baldwin upon a promissory note for $1,038.90, dated May 
80, 1878, and due October the 15th thereafter ; also upon 
an account for $70.83. The defendants pleaded payment 
of the note and recoupment as to the whole. 

Upon the trial of the case, defendants introduced a letter 
in evidence from themselves to the plaintiffs, dated 17th 
October, 1878, in which they stated that they had shipped 
to plaintiffs forty-five bales of cotton, and instructed plain- 
tiffs to sample and put the cotton on the market, and with 
the proceeds to pay their note. They also showed from plain- 
tiffs’ books that the cotton was sold and realized some 
thirteen hundred dollars, which was placed as a credit on 
the account of defendants, which account consisted of sev- 
eral items besides the note sued on. Defendants intro- 
duced evidence to show that if the cotton had been sold 
according to instructions contained in their letter, it would 
have realized eighteen hundred dollars, more than sufficient 
to have paid their note and the account. 

Plaintiffs in error insist here that, under these facts, 
the note is paid off, and the damage which they sustained 
by reason of the failure of the defendants in error to obey 
their instructions was more than sufficient to extinguish 
the account, and that this should be allowed them by way 
of recoupment. 

The defendants in error contend that, by the custom of 
merchants which obtains in Savannah, as they had ad- 
vanced plaintiffs in error on the cotton, they were not 
bound to obey the instructions of the plaintiffs in error, 
but might hold this cotton and sell in their discretion. 

‘“ Peculiar confidence being reposed in a factor, he may, 
in the absence of instructions, exercise his discretion, ac- 
cording to the general usages of the trade.” Code, §2111. 
“The primary obligation of an agent or factor, whose 
authority is limited by instructions, is to adhere faithfully 
to those instructions, for if he unnecessarily exceed his 
commission, or risk his principal’s effects without authority, 
he renders himself responsible for the consequences of his 
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act; and if loss ensue, it furnishes no defence to him that 
he intended to benefit his principal.” 12 Ga., 205. We 
take it that these principles thus enunciated are the law 
of this state, and whatever particular customs there may 
be prevailing in the city of Savannah, they must give way 
to the law. If the instructions were given by plaintiffs in 
error to the defendants, as insisted on by them, and in this 
the record sufficiently sustains them, then the court below 
should have instructed the jury as they prayed, so as to 
give them the benefit of the law thus laid down, and it 
was error to have refused the request on this point. 

Whatever damage the plaintiffs in error may have sus- 
tained by the failure of the defendants in error to sell the 
cotton as instructed, they had the right to recoup against 
the claim of defendants in error; and the court errel in 
refusing the request of plaintiffs in error on this point. 

If it be true, as contended for by the plaintiffs in error, 
that they shipped to defendants in error forty-five bales of 
cotton, with directions to sell the cotton and pay the note 
sued on, and if defendants in error did sel] the cotton, and it 
brought enough money to pay off the note, then this was an 
extinguishment of this debt, and the defendants in error 
could not recover upon it. The court should have so in- 
structed the jury, and it was error to have refused the in- 
struction. Code, §2869. Pritchard vs. Comer, 71 Ga., 18; 
51 Ga., 507; 57 Id., 450; 34 Zd., 558; 27 Jd.,47; 30 Zd., 
857; 45 Jd., 565. 

The principles here announced will, we think, be suffi- 
cient to control this case upon another trial. 

Judgment reversed. 


Orry Bank or MAcon vs. Sisson ef al. 


Where a homestead was sold for the purpose of the removal of 
the family to another state, and the making of a re-investment 
there, the reversionary interest of the head of the family, in the 
hands of the purchaser, was subject to levy and sale by a creditor 
of the former. 
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(a.) The policy of the statein respect to its homestead laws discussed. 

(b.) While a purchaser may be subrogated to the rights of the head 
of the family, yet a sale and removal from the state terminates any 
immunity from levy, at least as to the reversion. 

(c.) The proceedings to sell the homestead being by law recorded in 
the county where the land lay, and the petition to sell showing on 
its face the intention to remove and settle in another state, the 
purchaser had notice thereof. 

(d.) Semble, that upon removal of the debtor from the state, his home- 
stead terminated, and a levy on and sale of the reversion would 
carry the entire title. 


October 21, 1884. 


Homestead. Constitutional Law. Public Policy. Ven. 
dor and Purchaser. Levy and Sale. Notice. Before 
Judge Smmmons. Crawford Superior Court. March Term, 
1884. 


This was a claim case submitted to the presiding judge 
upon an agreed statement of facts, which showed, in brief, 
as follows: In February, 1877, Bryant, as head of a family, 
consisting of his wife and minor children, had set aside to 
him a homestead in certain property in Crawford county. 
In March, 1878, the City Bank of Macon obtained a judg- 
ment against him. In November, 1883, Bryant procured an 
order from the judge of the superior court for the sale of the 
homestead. The application showed that his purpose was to 
remove with his family to Texas and re-invest there,and he 
did remove immediately after the sale. He and his wife 
sold the homestead estate, and also the fee to Smisson. The 
City Bank caused the fi. fa. issued from their judgment to 
be levied upon the reversion, and a claim was filed by 
Smisson. The presiding judge held the property not sub- 
ject. Plaintiff moved for a new trial, which was refused, 
and it excepted. 


Gustin & Hatt; W. E. Coxier, for plaintiff in error. 


Duncan & Mitter; A. CO. Rivey, for defendants. 
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Jackson, Chief Justice. 


The City Bank of Macon levied a fi. fa. on the reversion- 
ary interest of D. W. Bryant on a tract of land set apart 
as ahomestead. It was claimed by B. T. Smisson. On an 
agreed statement of facts, the case was submitted to the 
presiding judge, who found for claimant, and adjudged 
accordingly. 

1. The controlling legal question made is, when the 
homestead is sold with a view of removing from the state 
and re-investing in another state, does the purchaser take 
such an estate as to prevent a levy by the creditor of the 
head of the family on the reversionary interest in that head? 

The policy of the state is to increase, not to diminish, her 
population. The policy of her constitutional provisions 
to secure homes to her people is to settle them in perma- 
nent homes within her limits. True, those laws, as con- 
strued by this court, allow the sale of the homestead, in 
order to re-invest the money in a more eligible or desira- 
ble home. Where? Certainly within her limits and 
on her own territory, and not abroad, out of her jurisdic- 
tion and under another dominion. Code, §2025. 

It is also true that, when the sale is made for re-invest- 
ment in this state, the purchaser is subrogated in equity to 
the rights of the head of the family. 60 Ga., 624. 

But what rights has the head of the family, or the family, 
after removal from the state ? 

Suppose Bryant had not sold, but had removed, he and 
his family, to Texas, is the creditor to wait until he ascer- 
tains the death of the head and wife, and the extinction of 
the interest of all the cestuis gue trust? We think not. 
On the contrary, when he expatriates himself and his 
family from Georgia, he needs his land here no longer as 
a home for himself and family, and on his removal, the 
creditor assuredly may levy on the reversion, probably on 
the homestead itself. The purchaser can take no immu- 
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nity from levy that the family did not possess. He may 
be subrogated to their rights, but to no more. 

It seems to us, therefore, clear that the judgment of the 
‘court below is wrong in holding that the reversionary in- 
terest, at least, was not liable to the judgment debt of the 
bank, at least to the levy of the execution thereon, which 
amounts to the same thing, us the question was, can it be 
levied on ? 

The statute requires all the proceedings to be recorded 
in the county where the land lies, and these proceedings— 
the petition for sale itself—show the intended removal to, 
and settlement in, Texas. So that the purchaser had record 
notice that he would not be protected against the levy, as 
the family no longer would be. See Code, §2025. Besides 
all this, it would seem that the case of Skinner vs. Moye, 
in 69 Ga., 476, rules this. There it was held that, where 
the entire fee was sold, as in this case, the levy could be 
made. 

It was ingeniously said by the counsel for defendant in 
error that, if the homestead terminated when Bryant re- 
moved, then there was no reversion to levy on, and the 
levy should have been upon the whole estate. The rever- 
sion is the whole estate, if such be the case, as we rather 
think it is, and when it was levied on, if Bryant had then 
left the state, all the estate was levied on, for it all reverted 
to him, and was subject to his debts when he abandoned 
Georgia. In such case, the purchaser who bought the re- 
version would buy all the estate. It is enough, however, 
to rule in this case that the reversion, whether more or 
less, is subject to levy under the facts this record makes. 

Judgment reversed. 





426 SUPREME COURT OF GEORGIA. 


Faireloth vs. The State of Georgia. 


Farrccots vs. THE State or GEORGIA. 


. The evidence was conflicting as to whether the article sold under 
the name of ‘‘Schiedam Schnapps’’ was not composed, in whole or 
in part, of spirituous or intoxicating liquor, and whether it was a 
medicinal preparation, or was thus sold as a mere device to con- 
ceal its real character and avoid the requirement of license. The 
evidence supported the verdict. 

Although a wife was the real owner of astore, yet, if her husband 
controlled and managed it, and spirituous liquors were sold there- 
in without a license, he would be guilty of that offense; nor would 
it be material that the liquor was sold by a clerk in the store, if 
the husband were present at the time, controlling and managing 
it. 

(a.) There are no accessories in misdemeanors, but all who partici- 
pate in the commission of the act or aid therein are principals. 


December 2, 1884. 


Criminal Law. License. Liquor. Husband and Wife. 
Accessory. Before Judge Apams. Emanuel Superior 
Court. April Term, 1884. 


Reported in the decision. 


James K. Hives; H. D. D. Twiaas, for plaintiff in 
error. 


R. L. GAMBLE, solicitor general, by Edward Hunter, for 
the State. 


Hatt, Justice. 


The defendant was indicted for retailing spirituous liq- 
uors without a license, and being convicted, made a motion 
for a new trial on various grounds, which was refused. On 
the judgment refusing this motion he assigns error, and now 
insists that the article sold (““Schiedam Schnapps”) was 
not composed, in whole or in part, of spirituous or intoxi- 
cating liquor, but was a “ medical preparation,” and was 
so “labelled.” On this point the evidence was conflict- 
ing. The label was doubtless a device resorted toin order 
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to conceal the real character of the fluid sold and to evade 
the law requiring license to retail spirituous liquors. It 
was a patent fraud, and on this ground there was no error 
in the finding of the jury, and none in the refusal of the 
court to disturb it. 

The next ground relied on was that the defendant was 
not the seller of the Schnapps to the person named as the 
purchaser in the indict ment, and did not participate therein, 
It seems that the de‘endant’s wife was the nominal pro- 
prietor of the store in which the liquor was sold; that it 
was furnished by a clerk therein named Lewis, who was 
employed, as it is stated, by the defendant as her clerk, and 
who paid himself for his services out of the store ; she did 
not pay him, and she does not appear to have been about 
the establishment, or to have exercised any supervision or 
control over it; the goods in it were ordered and received 
in her name,but generally, if not universally, at the instance 
of the defendant or of the clerk employed by him for his 
wife; the defendant lived on his farm some distance from 
Summertown, where the store was located; he came “ back 
and forward to the store, and when there staid in the store ;”” 
he was present when the bottle of Schnapps was sold; the 
clerk wanted the cash, but the purchaser did not have it, 
and proposed to borrow it from the defendant, who directed 
the clerk to let him have it, and he would see it paid; 
there was testimony that the defendant afterwards paid 
it. The court charged the jury, if they found from the 
evidence that a pint of Schiedam Schnapps was sold to the 
person, as charged ; if the Schnapps consisted of spirituous 
liquors, or a mixture of spirituous liquors; if it was sold in 
a store controlled and managed by the defendant, then he 
would be guilty of the offense charged; it would make no 
difference whether his wife really owned the siore; if he 
controlled and managed it, it was his duty to see that a 
license was procured before liquor could be retailed there; 
nor was it material that the Schnapps was sold by a clerk 
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in the store, if he were present at the time, controlling and 
managing it. 

This charge we think substantially correct. There are 
no accessories in mere misdemeanors; all who participate 
in the commission of the act or aid therein are principals, 
Making the wife proprietor, ordering goods and employing 
clerks in her name, together with the other circumstances 
attending the conduct and management of this business, 
look to us very much like parts of a cunningly concocted 
scheme to carry on an unlicensed traffic in retailing liquor 
in such a manner as to shield those engaged therein from 
the consequences of violating the law. The clerk was 
certainly guilty along with this defendant; but whether 
the defendant’s wife was guilty may depend upon other 
considerations. It does not appear whether she had ever 
been consulted as to such a use of her name, or, if she had 
been consulted, how far she may have yielded to the influ- 
ence and ccmpulsion of her husband. In any view of the 
matter, we see nothing that distinguishes this from any 
other case where there is evidence to sustain the verdict, 
and where the presiding judge is satistied to let it stand. 

Judgment affirmed. 


Tue Mayor, etc., or Macon eZ al. vs. Harris. 


1. The charter granted to the Macon Street Railroad Company (Acts 
1868, pp. 107, 108) contemplates the construction of the road and 
the running of cars for the use of all the public, and not of any 
one person, natural or artificial. Under it, the municipal authori- 
ties could authorize the propelling of cars through the streets by 
steam for public use ; but they could not do so for private use ; and 
if they sought to do so, a bill to enjoin the authorizing by the city 
of such use, and to stop the damage which its authority had per- 
mitted, on behalf of a property owner whose property was injured, 
was not without equity. 

. Where such authority to haul coal, etc., for a manufacturing com- 
pany was sought vo be granted to the Street Railroad Company in 
consideration of an annual payment to be made to the city, and 
this was done for the benefit of the manufacturing company, which 
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was a party to the contract, and guaranteed the annual payments, 
and that it would save the city harmless against any damage aris- 
ing from the use of steam, there was equity in the bill filed to en- 
join such illegal use, as against such manufacturing company. 

. There was also equity in such a bill, as against the Street Railroad 
Company. It was a party to the contract, was the instrument used 
to work the injury and confer the benefit, was the actual perpetra- 
tor of the wrong, and was an essential party to the injunction. 

. The municipal authorities, the Street Railroad Company and the 
manufacturing company, charged in the bill to have combined in 
the diversion of a charter granted for public purposes to private 
benefit, and to have been parties to a contract for that purpose, 
were properly joined in the bill as defendants. 

. The other parties defendant to this bill are made so because con- 
nected with the two private corporations, or one of them, as presi- 
dent, agent or purchasers, and may be interested in the subject- 
matters of the suit, as they ‘‘ claim an interest in or control over 
the street railroad franchises.’’ Discovery is sought, and an at- 
tack is made on the legality of the purchase and title to the cor- 
porate franchise of the Street Railroad Company. These parties 
were proper, on the principle that in equity all parties in interest 
should be joined. 

. The contract being illegal, its violation could only add additional 
force to the charge of the use of a franchise for private benefit. 


November 11, 1884. 


Corporations. Charters. Municipal Corporations, 
Equity. Parties. Contracts. Streets and Sidewalks- 
Constitutional Law. Before Judge Simmons. Bibb Supe- 
rior Court. April Term, 1884. 


Peter Harris filed his bill against the Mayor and Coun 
cil of Macon, the Macon Street Railroad Company, the 
Bibb Manufacturing Company, J. F. Hanson and other in- 
dividual defendants, alleging, in brief, as follows: The 
Macon Street Railroad Company was chartered in 1868, 
and constructed its road through a number of the streets 
of the city. Under its charter, it could run its cars only 
for public use. In 1875,a fi. fa. was levied on its property 
and franchises, and one of the defendants, Mrs. Mary J. 
Hill, became the purchaser, and operated the road for two 
or three years, when it was abandoned, and most of the 
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track was taken up. The corporation ceased to exercise 
its corporate powers, and did nothing further as a com- 
pany, except that, in May, 1881, a petition on the part of 
certain persons named therein was placed before the coun- 
cil of the city, asking for authority to lay a track on a 
street called Hawthorne street, to enable them to have 
their freight delivered nearer their places of business. 
This petition was granted. On May 31, a counter-petition, 
on the part of persons owning property lying on Haw- 
thorne street, was presented fo the council, asking that the 
permission to lay this track be withdrawn; but action on 
the latter petition was deferred and nevertaken. A track 
was laid on Hawthorne street, and then the Macon Street 
Railroad Company presented a petition asking permission 
to run steam engines on their track from the Central Rail- 
road up Hawthorne street to the property of the Bibb Man- 
ufacturing Company temporarily, in order to enable that 
company to get asupply of coal. This was granted, and a 
committee was appointed to agree upon a contract to be 
drawn and the terms and restrictions to be imposed. A 
protest by complainant and others was made against such 
use of the street; but on October 28, 1881, the committee 
presented to the mayor and council a contract granting a 
permanent right to the Street Railroad Company to use 
steam engines on their track, and this the mayor was 
authorized to sign by resolution of the council, and accord- 
ingly signed it. The body of this contract, bearing date 
October 26, 1881, between the mayor and council of the city 
of Macon, parties of the first part, and the Macon Street 
Railroad Company and the Bibb Manufacturing Company, 
parties of the second part, was as follows: 

‘*That for and in consideration of $100.00 to be paid to them an- 
nually on the 10th day of January in each year, commencing on the 
10th day of January, 1882, the said mayor and council, parties of the 
first part, has consented and give permanent permission to the said 
Macon Street Railroad Company and said Bibb Manufacturing Com- 


pany, parties of the second part, to employ steam in the running of 
cars upon the line of the said Street Railroad Company, now laid up 
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Hawthorne street, in the city of Macon, to the grounds of the Bibb 
Manufacturing Company, known as the old factory; Provided, that 
the train and cars are not run ata greater rate of speed than four (4) 
miles per hour, and shall always be preceded by a flagman. The 
said Street Railroad Company, and the said Bibb Manufacturing 
Company, parties of the second part, do each hereby covenant and 
agree on their part, jointly and severally, to hold the said mayor and 
council, party of the first part, harmless from any cost or damage 
that may arise to them, from any cause whatever, by reason of the 
granting of the above privilege, or the running of said railroad in said 
city of Macon. And said party of the second part further covenants 
and agrees to defend all suits, and pay all damages that may arise, 
or be brought against said party of the first part, because of the run- 
ning of said street railroad in said city. Said parties of the second 
part further covenant and agree to keepin a reasonably safe condi- 
tion, for travel and use, the street along the line and track of said 
road, and to keep up and in good repair, and to erect such new cross- 
ings along their line of track as they may, from time to time, be re- 
quired to by the said party of the first part; and if said party of the 
second part fail to erect, and to keep in repair, such track-and cross- 
ings, then the said party of the first part shall have the power to have 
the same done, at the cost and expense of the said party of the sec- 
ond part, which expense they hereby covenant to pay. 

‘It is distinctly understood to be the purpose of this instrument to 
set out a contract between the mayor and council of the city of Ma- 
con and the Macon Street Railroad Company ; and the Bibb Manu- 
facturing Company, by joining therein, intends and does only be- 
come, for its own benefit and interests, the guarantor of the said 
Street Railroad Company in its undertakings therein.”’ 


Since that time, trains have been run irregularly over 
the track. They have not been run in accordance with 
the contract, but at a higher rate of speed than that agreed 
upon, and without a flagman, and in several instances cars 
have been allowed to rundown grade without any control. 
The track is within thirty feet of complainant’s residence 
and within twenty-five feet of another residence on his lot, 
and causes annoyance, inconvenience and danger to him- 
self and family. It has decreased the rental value of his 
property $500 per annum and reduced its actual value 
$6,000. The contract granting the use of the street to the 
street railroad for the benefit of an individual or corpora- 
tion, and not of the entire public, was illegal and a per- 
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version of the charter of the Street Railroad Company. 

The contract was signed by William H. Ross, as presi- 
dent of the Street Railrcad Company; and complainant 
is advised and believes that he and the other individual 
defendants claim an interest in or control over the fran- 
chise of that corporation. The company is entirely in- 
solvent. The prayer was for discovery as to the officers, 
directors, stockholders and persons controlling the Street 
Railroad Company and the manner and authority under 
which they claim such control ; that the further use of the 
track in the manner stated be enjoined; that the mayor 
and council be enjoined from permitting the use of Haw- 
thorne street for that purpose ; that the track be removed 
from the street; and that recovery be had for the damage 
sustained. 

Demurrers were filed by the defendants, setting up that 
the bill was without equity and would not authorize the 
relief prayed for ; that complainant had a complete com- 


mon law remedy ; and that there was a misjoinder of par- 
ties. The court overruled the demurrer, and defendants 
excepted. 


Hi. & Harris; Butues & Harpeman; B. M. Davis, 
for plaintiffs in error, cited, as to liability of city, Acts 
1868, pp. 107, 108 ; Code, §5079; 69 Ga., 542; 50 Zd., 451; 
65 Id.,376; 20 Id., 635; 19 Id., 471; Code, §1685; 6 Ga., 
130; 14 Zd., 327; 25 7d., 586 ; 2 Zd., 291-2; 47 Id., 282; 
60 Jd., 180; Dill. Mun. Corps., 556, 558, 563; 29 IIls., 
279-286 ; 45 lowa, 406; 45 Ga., 602; 44 Jd., 547; 52 Id., 
212; 57 Jd., 114; Code, §2222; 34 La. Ann.. 462; 24 Iowa, 
455; 36 Penn. St., 99; 27 Zd., 339. 

As to liability of manufacturing company, Code, 
§§3072, 3073 ; 34 Am. R., 89; 28 /d., 607; 1 Jd., 431; 19 
Id., 631 ; 24 Id., 754; 10 Ga., 329; Code, §§3257, 2069. 

As to liability of Street Railroad Company, Code, §§2962, 
8095, 2998, 2997; 42 Ga., 635-6 ; 28 Jd., 399 ; 15 Zd., 61-2; 
44 Id., 559 ; 56 Zd., 144, 508; 59 Jd., 790; 67 Zd., 278; 63 
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Ia., 312; Code, §§3369, 3370, 3371, 3372, 3873; 68 Ga., 
541; 50 Jd., 451-61; 70 Jd., 164; Code, §3002. 


L. N. Wurttte; Gustin & Hatt, for defendant, cited 
67 Ga., 386; 45 Td., 602; 54 Iowa, 463, S. O. 37 Am. R., 
216, 224 (notes); 90 N. Y., 122, 8S. 0. 43 Am. R., 146; 42 
Ga., 501; Freeman on Executions, §179 and cil. 


Jackson, Chief Justice. 


This bill was brought by Harris, against the city of Ma- 
con, the Macon Street Railroad Company, the Bibb Man- 
ufacturing Company, and others, to enjoin the defendants 
from running a railroad by steam over Hawthorne street, 
and to recover damages therefor. To this bill a demurrer 
was filed separately by the city, and jointly by the other 
defendants, alleging that there is no equity as against the 
city, by its demurrer, and none against the other defend- 
ants, by theirs. The demurrer was overruled, and the de- 
fendants assign for error that judgment. 

The bill and demurrers are fully set out in the report 
at the head of this opinion. Substantially the facts al- 
leged in the bill, and admitted by the demurrers, are: 
That Harris is a citizen of Macon and the owner of prop- 
erty on the street, and on which he resides; that the Street 
Railroad Company was chartered for public, and not pri- 
vate purposes and use, and whilst the company, by their 
charter, could use steam to propel its cars, by and with the 
consent of the city, that it could not do so for private use; 
that yet it was now so used by the consent of the city, in 
that it was employed by the Bibb County Manufacturing 
Company to convey coal and other materials thereto ; that 
the city contracted with the Manufacturing Company to 
allow. this privilege to the Railroad Company in considera- 
tion of the sum of one hundred dollars annually paid it, 
and in consideration that the Manufacturing Company 
would save the city harmless from any damage arising 

v 73-29 
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from the use of steam; that the contract is made between 
the Street Company and Manufacturing Company, parties 
of the one part, and the city, of the other part ; that the 
Street Railroad Company is insolvent, and that the Man- 
ufacturing Company joined in the contract “for its own 
uses and purposes, and, therefore, became a party to the 
contract, and guaranteed that the Street Railroad Company 
would carry out the contract; that the contract has 
not been performed, but has been violated, in the rate 
of speed run by the train, and in other specifications; 
that there is irregularity in the running the train, some- 
times several times a day, then not at all on other 
days; that sometimes they run down the grade in front of 
complainant’s premises uncontrolled by any one; that the 
train runs within thirty feet of his residence and twenty- 
five feet of another tenement on his lot, endangering his 
‘children ; that the improvement of his unimproved land is 
thus prevented and rents are lessened, and that he is dam- 
aged $500.00 annually, and the value of his property di- 
tminished $6,000.00; that the guaranty of the Manufactur- 
ing Company does not provide for damage to property- 
holders, so that he could recover directly from the Manu- 
facturing Company, leaving him no redress at law but 
against the insolvent Railroad Company, which is none at 
all; that the Railroad Company was constructed over other 
streets, but not over this, for the public, when it was op- 
erating under its charter; that since it was sold out, it 
is now operated, and this track was laid, and this train run 
for this private use over this street. 

The question made is, is there equity in this bili? 

1. Is there equity against the city? That turns on the 
‘question, whether it has the power to authorize the Street 
Railroad Company to construct and run a railroad by 
steam over one of its streets, for the benefit of a private 
corporation ? 

We think that the charter of the Street Railroad Com- 
pany, to be found in the acts of 1868, pages 107 and 108, 
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contemplates the construction and running of trains for 
the use of all the public, and not of any one individual 
person, either natural or artificial. The facts alleged in 
the bill and exhibited thereto, which the demurrer admits 
to be true, make a case where the franchise has been per- 
verted to a private object. It makes no difference how 
beneficial that object may be to the city, in adding to its 
coffers by its contract, in the employment of laborers 
therein, in increase of population or wealth, in the legal 
aspect of the case. A corporation thus useful and benefi- 
cent stands upon the same footing as a natural person, who 
might use the same capital, employ the same hands, and 
produce the same beneficial results. A street railroad 
company, under a charter for carrying passengers and 
freight, is a body corporate for public use. Private prop- 
erty cannot be taken or damaged by it for private use at 
all; for public use, it can only be so taken after just com- 
pensation. For private use, the city of Macon cannot 
authorize the propelling of cars through its streets by steam 
under this charter; for public use, under the charter of 
this company, it may. If the allegations of this bill be 
true, the private property of this citizen is damaged by the 
running of cars by steam over one of the streets of the 
city, which the city has authorized, for a consideration, to 
be done, and that not for the use of the public at large, 
but of the Bibb County Manufacturing Company. The 
general assembly granted no such authority to the Street 
Railroad Company, with the consent of the city, and gave 
to the city no such power over private property within its 
limits. If it had done so, it would have gone beyond its 
own constitutional powers, but it has not done, or at- 
tempted to do, anything of the sort. 

Inasmuch as the city has granted a privilege which it 
had no power to grant, to the damage of the private prop- 
erty of one of its citizens, there is equity in the bill to en- 
join the unwarranted act on the part of the city and to 
stop the damage which its authority has permitted. 
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2. There is equity in the bill also against the Manufac- 
turing Company. It is a party to the contract whereby 
the grant was made and the guarantor that the city should 
not suffer thereby. It is “for its own benefit and interest” 
that it made the guaranty. It is the beneficiary of the 
entire scheme, under the .facts alleged in the bill and ad- 
mitted to be true by the demurrers. The prayer in the 
bill is for damages in the past as well as protection for the 
future. Equity does nothing by halves, but brings in all 
parties in interest and makes a complete decree. The 
injunction, too, should apply as well to it, as the recipient 
of the fruits of an illegal contract and a party to it, as 
to the city, which by its consent gave the power to inflict 
injury upon one person’s private property for the benefit 
of another person. 

8. There is equity against the Street Railroad Company, 
It is the instrument used to work the injury and confer 
the benefit. It is one of the parties to the contract. As 
such party, though unable to respond by reason of insol- 
vency, it is a necessary party also to the bill. As the 
actual perpetrator of the wrong, the writ of injunction 
prayed for in the decree asked, would be vain unless it 
were restrained. 

4. All were properly joined in the bill. The nexus that 
unites them is the contract. The foundation of the case 
is the same. Taking the bill for true, it is a combination 
between the three parties to divert a charter, granted to 
one of them for the use of all the public, to transport pas- 
sengers or freight or both for all the people, into a private 
arrangement for the benefit of two private corporations, 
upon the consideration that the municipal corporation shall 
receive one hundred dollars per annum and the others hold 
it harmless for damages which might ensue. 

5. The other parties are made defendants because con- 
nected with the two private corporations, or one of them, 
as president or agent or purchasers, and may be interested 
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in the subject-matters of the suit as they “claim an inter. 
est in, or control over, the street road franchise. 

They are joined, upon the common principle in equity 
practice that all persons in interest should be joined. Dis- 
covery is sought, and an attack is made on the legality of 
the purchase aud title to the corporate franchise of the 
Street Railroad Company, and they, complainant is ad- 
vised, claim an interest therein. 

6. We deem it unnecessary to consider the charge that 
the contract with the city as to the manner of running the 
train has not been complied with; because if the contract 
itself be illegal on account of want of power in the city 
to grant the use of steam, and of the Street Railroad 
Company to use it for the purpose alleged in the bill, there 
is equity in the prayer to enjoin its further use. This 
charge merely adds to the grievance, and bears upon the 
private use to which the franchise has been put, and shows 
the increased danger and damage to complainant’s prop- 
erty. 

This opinion, let it be remembered, rests upon the alle- 
gations in the bill, which the demurrers concede to be true. 
On the coming in of the answers and the proof made on 
the hearing, the facts then elicited may make a different 
case. Wenow only decide that, on the facts here before us, 
there is equity in the bill, and there was no error in over- 
ruling the demurrers and declining to dismiss the bill. 
Constitution, Code, §§5024, 5095; 42 @a., 501. 

Judgment affirmed. 


HENDRIX vs. THE AcapEMyY oF Mosic. 


1. Ifa written subscription for stock was, or appeared to be, complete 
within itself, a subscriber could not go outside of it, so far as con- 
cerns the conditions upon which the subscription was made; but 
where the writing does nut purport to contain all the stipulations 
of the contract, parol evidence is admissible to prove other por- 
tions thereof not inconsistent with the writing. 
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(a.) A subscription in these words, ‘‘We, the undersigned, hereby 
subscribe for the amount of stock opposite our names, and agree 
to pay the same in four quarterly installments, viz., February 15, 
April 15, June 15 and August 15, for the purpose of forming a 
company to erect an academy of music,’’ was, on its face, an in- 
complete agreement. It was entirely silent as to the location and 
nature of the structure, whether the company was to be a joint 
stock company or an incorporation, what amount was necessary 
to accomplish the object sought, and as to the mode and method 
of raising the necessary fund to complete and equip the building, 
the specific purposes for which it was to be used, and the way in 
which its business was to be conducted. 

(b.) It will not do to assume that the contract is merged in the char- 
ter subsequently obtained. Whether the agreement, as under- 
stood by the parties thereto, is embodied in that charter, is the 
point in dispute, which can only be determined by testimony, 
which was rejected. 

. In 57 Ga., 240, after acharter had been obtained, it was held that 
the subscriber contracted with reference to the charter, that the 
number of shares to be subscribed, or the whole capital stock nec- 
essary to do the contemplated business, constituted an important 
element in the contract, and that, if the amount fixed by the char- 
ter had not been subscribed, or having been subscribed, subscrip- 
tions had been released so as to reduce the capital stock materially, 
without the consent of the subscriber, his subscription could not 
be enforced against him. 

3. It makes no difference that a subscription was made in anticipa- 
tion of the formation of an incorporated company. Where the 
capital stock is fixed at a given sum, divided into shares of a cer- 
tain amount each, the whole amount of the capital stock must be 
fully subscribed before an action will lie against a subscriber to 
recover assessments levied on the shares of stock, unless there is 
a clear provision in the contract to proceed with the accomplish- 
ment of the main design with a less subscription than the entire 
amount of the capital specified, or there isa waiver, either express 
or implied, of the condition precedent; and whether or not there 
has been such a waiver, is a question for the jury. 

(a) The pleas in this case, taken as a whole, constituted a good and 
legal defence, which should have been submitted to the jury, and 
it was error to strike them. 


February 7, 1885. 


Corporations. Stock. Charters. Contracts. Evidence. 
Pleadings. Fraud. Waiver. Before Judge Simmons. 
Bibb Superior Court. April Term, 1884. 
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Reported in the decision. 


Hit & Harais, for plaintiff in error, cited on points 
decided, Thompson L. S., §120 ; Morawetz §§275, 265, 276, 
287, 290; Code, §2857; 10 N. Y., 550; 7 Sim., 337; 1 
Milne & C., 650; 17 N. Y. Sup’r Ct., 56; 30 Ala., 92; 8 
Neb., 99 ; Code, §3802; 2 Whart. Ev., §§927-8; 36 @a., 
669 ; 68 Zd., 448; 19 Ind., 214, 242 ; 15 Jd., 80; Morawetz, 
§§299, 309; 30 Ala., 92; 3 Dill., 496; 17 Tex., 560; 29 N. 
J. Eq., 188; Code, §§2634, 3173, 3177, 1003 ; 36 Ga., 669; 
34 Md., 318 ; 24 Barb., 518; 6 OCush., 50; 31 Md., 39; 24 
N. Y., 150; 6 Bush., 443; Fox Dig., 55, 57, 61; Redf. 
Rwys., §§18, 51; Ang. & Ames, 528; 57 Ga., 240; Green’s 
Brice’s Ult. Vir., 153 and cit.; Hale vs. Sanborn, Reporter, 
Vol. 18, No.15, p. 472 and cit.; 17 Ga., 515 ; Morawetz, 133, 
259; 3 Add. Contr., §1842 ; 6 Bing., 776; 1 B. & Cress , 142; 
Lindley Part., 133; Wood Part., 1215 n, 1214 n; Story Part., 
86-7; 27 Md., 645; 39 Me., 571; 40 Zd., 172; 41 Zd.,512; 14 
N. H., 548; 32 /d., 363; 6 Pick., 23,45; 9 Jd., 187; 10 
Id., 142; 2 Gray, 277; 8 Zd., 596, 303; 8 Zd., 110; 9 Jd., 
423; 13 Metc., 311; 2 Hull, 504, 510; 9 Mich., 269; 61 
Me., 384; 35 Iowa, 118; 5 Mees. & W., 2. 


R. W. Parrerson, for defendant, cited 16 Abb. Pr., N. 
S., 34; 32 Miss., 348; 43 OConn., 86; 6 Ind., 379; 49 Vt., 
29; 20 Ohio St., 199; 34 Me., 369; 9 Fla., 299; Oode, 
§2757 ; Morawetz, §269, note 3 and cit.; 54 Ga., 289; 
Morawetz, §§307, 290, 371, 372, 312, 313, 403, 405, 33, 18, 
20; 69 Ga., 751; Ang. & Ames Corp., 523; Bliss Code 
Pl., 246; 4 Hun (N. Y.), 292; 12 Gray, 244; 56 Ga., 230; 
44 Id.,597; 32 Zd.,291 ; 3 Hawkes, 520; Abb. Dig. Corp., 
815, 807; 25 Ga., 534; Code, §§1684, 1688; 13 Allen 
(Mass.), 29; 9 Mass., 423 ; 3 Ala., N. S., 650 ; 25 Mo., 547; - 
41 Md., 583; Field Oorp., 151, 152. 


Hatt, Justice. 


The Academy of Music, a corporation, brought suit 
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against the defendant to recover from him a subscription 
for forty shares of its stock, at $25 per share, aggregating 
$1,000. The subscription was taken prior to the proceed- 
ings incorporating the company, and under the following 


agreement : 


** We, the undersigned, hereby subscribe for the amount of stock 
opposite our names, and agree to pay the same in four quarterly in- 
stallments, viz.: February 15th, April 15th, June 1ith and August 
15th, for the purpose of forming a company to erect an Academy of 
Music.”’ 


By the terms of the charter, which was granted by the 
superior court of Bibb county, the capital stock of the 
company was fixed at $50,000, to be divided into two 
thousand shares. 

Under the general law, a corporation created by the 
court cannot commence to exercise the privileges con- 
ferred by its charter until ten per cent of the capital 
stock is paid in. Oode, §1676, sub-section 3. By sub- 
section 2 of the same section of the Code, one of the 
fundamental conditions upon which such a charter may 
be granted is that the application therefor shall state 
“the amount of capital to be employed by the persons 
making the application actually paid in.” 

To this suit the defendant filed various pleas, all of which, 
except the general issue, were, upon motion, stricken by 
the court. The defendant sought, under the plea of non 
assumpsit, to give in evidence the facts set forth in the 
special pleas which had been stricken, but upon objection 
it was rejected, and the plaintiff, by the direction of the 
presiding judge, had a verdict. The defendant made a 
motion for a new trial,on many grounds, which was refused, 

If the judgment striking all the special pleas was cor- 
rect, there was no error in any of the subsequent proceed- 
ings in the cause, and the motion for a new trial was 
properly overruled; in short, the entire merits of the de- 
fence were covered by the judgment ordering it to be 
stricken. 
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Among the pleas thus stricken were several to this 
effect: that the defendant subscribed for the stock in ad- 
vance of the application for the charter; that his sub- 
scription was upon the express condition that the whole 
amount of the capital stock should be taken before the 
company should commence operations, and that the ac- 
ademy should be erected only by the subscribers’ money; 
that while the agreement to which he subscribed did not 
set forth these facts, it was only an incomplete agreement, 
and showed upon its face that it did not embody all the 
terms of the contract; that the charter applied for and 
obtained required some of these conditions; that it was, 
in fact, fraudulent, not only on this account, but because 
of positively false representations made in the application 
therefor, among others, that one-tenth of the capital stock 
had been paid in, which amounted to $5,000, when, in fact, 
a much less sum had been paid; that only twenty-five 
thousand dollars, or one-half of the capital stock, had been 
subscribed; that on that amount and the property to be 
purchased, mortgages and bonds had been issued and nego- 
tiated, and the money arising therefrom, and not that 
arising from subscriptions, was used in the purchase of the 
ground and the erection of the building, and the interest of 
the stockholders was thereby imperilled and sacrificed to 
the holders of these bonds and mortgages, who were them- 
selves stockholders; that divers subscribers to the stock 
had been released; that defendant subscribed on the faith 
of their names; that he never consented to their release, 
and had no knowledge that they had been so released; 
that he gave no consent to the arrangement by which bonds 
and mortgages were issued to raise money to erect and 
complete the building; that he was never consulted about 
the charter, and had no notice, actual or constructive, of 
the application therefor; that the law was disregarded, in 
various particulars, as to the filing of the petition in office, 
as to the publication of notice of the application for the 
same, and in divers other respects; and he insisted that 
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the plaintiff was operating under a void charter, and had 
no right or authority to maintain a suit against him for 
the amount of stock he had subscribed. 

These facts were set forth in quite a number of pleas, 
but were by reference united in one plea. Each one and 
such as had a bearing upon its particular subject might not 
of itself have constituted a complete answer to the plain- 
tiff’s suit, but it formed a part of the entire transaction 
relied on to defeat the action, and, with the others, we think 
constituted a good defence. 

It may be conceded that the charter itself, on account 
of the failures to conform strictly to the requirements of 
the law in-its procurement, was irregular and erroneous, 
though not void; and further, that its validity could not 
be called in question in this collateral and indirect man- 
ner. Yet tha facts out of which these objections grew 
have an important bearing upon the main issue, which 
the defence as a whole forms, and are not only admissible 
in evidence, but will aid to some extent in reaching the 
conclusion to be drawn from them, in connection with 
others alleged in the pleading. 

1. It is insisted with confidence that, so far as concerns 
the conditions upon which the defendant subscribed for 
steck, he could not go outside of the writing signed by 
him to establish them by parol evidence, and if the writing 
was, or appeared to be, complete within itself, this position 
would be unassailable; but where it does not purport to 
contain all the stipulations of the contract, then parol evi- 
dence is admissible to prove other portions thereof not 
inconsistent with the writing. Code, §3803, and citations. 

A more incomplete agreement than this subscription 
paper affords, it would be difficult to conceive. That it 
contemplates the formation of a company of some sort or 
description to erect an academy of music, to be located 
somewhere, is evident; but whether this is to be a joint 
stock company or an incorporation, or whether the build- 
ing is to be erected in Macon, Savannah, Columbus, Au- 
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gusta, Rome, Athens, or Atlanta, whether within the limits 
of Georgia, or some other state or territory ; whether it is 
necessary to raise a thousand or a million dollars to accom- 
plish the purpose of the subscribers, nowhere appears. It 
is silent as to the form and proportions of the structure, 
and what is more important still, as to the method or mode 
of raising the necessary funds to complete and equipit, as 
well as to the specific purposes for which it is to be used, 
and as to the way in whichits business is to be conducted. 
To give it any effect whatever, a resort to parol evidence 
would be indispensable; without it, the paper itself would 
be almost a perfect blank. It will not do to assume that 
it is merged in the charter subsequently obtained. Whether 
the agreement, as understood by the parties thereto, is em- 
bodied in that charter is the very point in dispute, and 
which can be satisfactorily determined only by the testi- 
mony which the defendant offered, but was not allowed to 
introduce. 

2. The subscription to the stock was taken after the char- 
ter was obtained, in Memphis Branch R. R. Co. vs. Sulli- 
van, 57 Ga., 240, and it was held that the subscriber con- 
tracted with reference tothe charter’ that the number of 
shares to be subscribed, or the whole capital stock necessary 
to do the contemplated business, constituted an important 
element in the contract. A man might agree to make one 
of ten to raise $1,000, and still might refuse to be one of 
ten to raise $500. The latter sum might, in his judgment, 
be wholly inadequate to accomplish the purpose of his 
subscription ; and to subscribe in such a case would be to 
throw away his money. It was further held, “ If the sum 
fixed by the charter had been subscribed, and yet sub- 
scriptions had been released so as to reduce the capital 
stock largely and materially, without the consent of the 
subscriber, the effect would be the same as if the stock 
released had never been subscribed. A mere nominal 
subscription to fulfill the letter and break the spirit of the 
contract is no substantial compliance with the charter, 
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and when released because it was nominal, it becomes 
equivalent to no subscription ab initio.” 

8. The points of this decision are sustained by numerous 
adjudications, both English and American, and while it is 
not the precise case made by this record, yet the principles 
it announces apply, perhaps, with increased force to the 
defence here insisted on. It makes no difference that the 
defendant’s subscription was in anticipation and in view 
of the formation of an incorporated company. Where the 
capital stock is fixed at a given sum, divided into shares 
of a certain amount each, the whole amount of the capital 
stock must be fully subscribed before an action will lie 
against a subscriber to recover assessments levied on the 
shares of stock, unless there is a clear provision in the con- 
tract to proceed with the accomplishment of the main 
design with a less subscription than the entire amount of the 
capital specified, or there is a waiver, either express or im- 
plied, of the condition precedent. In Pitchford et al. vs. Da- 
vis, 5 Mees. & W., 2,where a project had been formed for 
the establishment of acompany for the manufacture of su- 
gar from beet-root, and a prospectus had been issued, stating 
the proposed capital to consist of 10,000 shares of 25 pounds 
each, and the directors began their works and entered into 
contracts respecting them, and manufactured and sold 
some sugar, but only a small portion of the proposed capi- 
tal was raised, and only 1,400 out of the 10,000 shares were 
taken, it was held, on a motion for a new trial, that a sub- 
scriber who had taken shares and paid a deposit on them 
was not liable upon such contracts of the directors, without 
proof that he knew and assented to their proceeding on 
the smaller capital, or expressly authorized their making 
of the contract. Parke, B , 7b., 4, puts this conclusion upon 
avery satisfactory ground when he says, “the case was 
properly left to the jury. The defendant, by taking shares 
in this speculation, gives authority to the directors to 
bind him by their contracts, in the event of the proposed 
number of shares being disposed of and the proposed capital 
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obtained.” The authority given the directors to bind the 
subscribers was conditional only, dependent upon the 
fulfilment of the terms of the prospectus, and where the 
condition had not been fulfilled, the defendant was not 
liable upon the contract of the directors, unless he knows 
that the directors were carrying on the undertaking with 
a less capital and had acquiesced in their doing so; then 
he might become answerable for their future contracts. 
Per Ld. Abinger, C. B., and Alderson B., who concurred 
with Parke, B. In Frys, ex’rs vs. The Lexington and Big 
Sandy R. R. Co.,3 Metc. 314, the court of appeals of Ken- 
tucky held that, in a suit against a subscriber for shares 
in a railroad company, where the charter required the capi- 
tal stock to be subscribed before the corporation can go 
into operation, it was necessary to aver that fact in the 
declaration, and that the failure to make such averment 
might be relied on for a reversal of the judgment, although 
the question was not made in the circuit court. 

While few, or perhaps none of the cases go to this ex- 
tent, they all agree that the taking of the entire capital 
stock by the subscribers is a condition precedent to a suit 
for the recovery of the amount agreed to be taken by each 
subscriber, and may be insisted on by a special defence to 
a suit, and when so insisted on will defeat a recovery, un- 
less the condition has been waived by the defendant, and 
that, whether it has been so waived or not,is a question 
for the jury, and that this principle is applicable to both 
incorporated and unincorporated companies. The reason 
given for this requirement is founded in good sense and 
sound policy, and is sanctioned by every dictate of justice. 
An enterprise that would require say $50,000 to carry it 
on successfully would not, in all probability, succeed with 
a capital of one-third or one-half that amount; conse- 
quently the agreement is, that the entire amount shall be 
subscribed before the enterprise is undertaken. In addi- 
tion to the authorities cited by counsel, see Salem Mill-dam + 
Co. vs. Roper, 16 Pick., 23; S. 0., 9 /b., 195, Cabot, ete., 
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Br. Co. vs. Chapin ; 6 Cush, 53; 9 Mich., 269; 3 Kan., 76; 
61 Me., 384; 30 N. H., 404; 35 Iowa; 118; Fox vs. Clif- 
ton, 6 Bing., 776; 5 Neb., 50; Zb., 76; Jb., 80; Hale ws. 
Sanborn, Supreme Court of Nebraska, May, 1884, 18 Re- 
porter, 472. 

Before there can be any capital stock belonging to a 
corporation, the number of shares and the value thereof 
must be fixed ; and until this be done, no assessment can be 
rightfully laid or legally collected. This may be done by the 
charter (and in this state it would seem an indispensable 
prerequisite to the granting of the charter by the superior 
court. Code, 1676, sub-sec. 2). “If so, there must be a 
subscription for the prescribed amount before an assess- 
ment can be made. If not done by the legislature, the 
‘amount must be determined by the directors or stock- 
holders.” 61 Maine ut sup., and cases cited. The same 
limitation upon the transaction of business exists as to 
the ten per cent on the capital stock required by the gen- 
eral law to be paid in. 9 Mich. wt supra. 

How far the defendant in this case has expressly or im- 
pliedly waived his right to insist upon these conditions, 
or whether he encouraged the erection of the building or 
participated in the stock-holders’ meetings, we are unable 
to conjecture, as we are not in possession of the facts which 
would illustrate that issue, or whether such a reply exists 
at all to the defence pleaded, we do not know. What we 
decide is, that the pleas stricken, taken as a whole, consti- 
tuted a legal and good defence, which should have been sub- 
mitted to the jury, and that there was such error in with- 
holding it as entitles the plaintiff to a new trial. 

Judgment reversed. 
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Harrison, executor, vs. THE Auausta Factory. 


1. Where an owner of land caused a map of it to be published, divid- 
ing it into lots and streets, and sold lots thereunder, the presump- 
tion is that he dedicated the streets to the public, and if they be 
diverted from their use as such by the building of a house in one 
of them, the original owner will not be authorized to sue for the 
land so occupied. The title is in the public, and if the street 
should be abandoned by the public, prima facie the reversion 
would be in the owners of the abutting lots, unless the grantor 
had, in express terms, reserved the right to himself in his deed 
conveying the lots or in his act of dedication. 

(a.) The case in 45 Ga., 342, considered, and the ruling approved. 

2. Althongh a deed described lots conveyed by numbers, yet if the 
whole land was described as being bounded on the north by a 
mill-race, and if the grantee took possession up to the mill-race, 
and held such possession as is required by law for more than seven 
years, his prescriptive title became perfect. 

December 21, 1884. 


Dedication. Streets. Title. Prescription. Before 
Judge Roney. Richmond Superior Court. April Term, 
1884. 


Reported in the decision. 


W. W. Monteomery; Barnes & Cummina, for plaintiff 
in error. 


Ws. E. Jackson, for defendant. 


BLANDFORD, Justice. 


This was an action in the statutory form, brought by 
plaintiff in error against the defendant in error to recover 
a certain tract or parcel of land on the east side of Mar- 
bury street, between the Augusta Factory race on the north 
and lots numbers 27 and 28 on the south, on a plan of lots 
made by William Phillips. It was shown that the land 
sued for was situated in Gardner Street, as made by said 
Phillips. The plaintiff showed title to his testatrix through 
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her ancestor; that one Gardner, trustee, had caused to be 
made the survey and plan by said Phillips; also had caused 
the lots adjoining said street, according to said plan, to be 
duly sold; and the defendant derived whatever title it had 
from this sale; that defendant purchased from one Miller in 
May, 1863, and took his warranty deed of conveyance to 
said lots numbers twenty-seven and twenty-eight, which are 
described as one lot—* said lot of land, as it now remains, 
being bounded north by said mill-race.” The defendant 
went immediately into possession of the premises, and has 
remained in possession of the same ever since the pur- 
chase from Miller, and immediately enclosed the land by 
running a fence along said mill-race—for over nineteen _ 
years from the purchase and deed from Miller to the com- 
mencement of this action. The survey and plan made by 
Phillips, surveyor, which was caused to be done by Gard- 
ner, trustee, showed lots on both sides of Gardner street. 
There was originally, when said lots were planned and sold 
by Gardner, no mill-race running through or along Gard- 
ner street. It was further shown that a prior possess r of 
these lots had erected a house on the premises in dispute 
in 1854; also a shed where logs were stored and a shed 
erected for work in boring the logs. . 

The case was left to the decision of the presiding judge 
without the intervention of ajury. The court held, under 
the facts of the case, that the plaintiff could not recover, 
and gave judgment for the defendant. 

To this decision and judgment of the court the plaintiff, 
by his counsel, excepted, and this is now assigned as error, 
( 1. The plaintiff in error insists that the fee to the prem- 
ises is in him, as the same are in the street, and never passed 
by the sale of Gardner, trustee; that the street had never 
been accepted by the city of Augusta as a public street; 
that when the street was obstructed by the building of the 
house and shed therein, and later when the mill-race wasdug 
along and through the street, this was an extinguishment of 
whatever dedication there that may have been made of 
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the street. The facts in this case show that the owner of 
this land published a map of the lots and streets and actu- 
ally sold the same to those from whom the defendant pur- 
chased, The presumption is that the owner of the land 

dedicated the streets to the public, and if the streets be 
diverted from the purposes designated, by building a house 
on the same, the original owner will not be authorized to 

sue for the land so diverted. The title to the land is in the 

public. Ifthe street be abandoned by the public, prima 
facie, the reversion would be in the owners of the abutting: 
lots, unless the grantor had in express terms reserved the 
right to himself in his deed conveying the lots, or in his 
sect of dedication. And this is the law as declared by this 

court in the case of Bayard vs. Hargrove, 45 Ga., 342. 

15 Johns, 447; 6 Mass., 454; 10 Peters, 25; 15 Howard, 

155; 26 Ga., 674; 6 East., 154; Burr., 143; 6 Peters, 498, 
504; 8 B. Mon., 236; 1 Ohio St. R., 478. 

We have been asked to review the case in 45 @a., re- 
ferred to, and reverse the same. We are entirely satisfied 
with that decision, and re-affirm it. 

2. The remaining question in this case is as to the title 
of defendant by prescription. If the plaintiff in error could 
maintain this action, we think that the defendant has a 
clear title under the facts presented by prescription to the 
premises in dispute. It is true defendant purchased sev- 
eral tracts or lots from Miller, which are named and num- 
bered, but the whole are described as “said lot of land as 
it now remains, being bounded north by said mill-race.” 
This land thus described was taken possession of by de- 
fendant, enclosed by a fence, and was continuously used 
and occupied by it openly, notoriously, under written evi- 
dence of title and claim of right from May, 1863, to the: 
present time; there was no disturbance of this possession 
until this action was brought in June, 1882,—for over nine- 
teen years. The defendant’s title has completely ripened 
and perfected by prescription, even if the plaintiff had any 
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right to his action. See Harris vs. Hull, ew’r,70 Ga., 831, 


as to boundaries. 
So we are of the opinion that there was no error com- 

mitted by the court below in the rendition of the decision 

and judgment complained of. 

Judgment affirmed. 









EDWARDS vs. BLOCK. 










. The verdict was supported, if not demanded, by the evidence. 

2. If the owner of a bakery employed a baker for a year, with the con- 
dition that the employment was to terminate at the death of the 
employer, or if his bakery should be destroyed by fire; and if the 
bakery was destroyed by fire, and thereafter the owner told the 
baker that he wished him to stay, and to wait a day or two until he 
could “‘ get straight,’’ and he would find the baker something to do, 
or make agreeable arrangements with him ; and if, in pursuance of 
such declarations, he sought to get employment for the baker with 
other persons, and relying on these acts and declarations, the baker 
refused offers of employment from other parties outside of the city, 
and remained there in good faith for several weeks waiting for the 
fulfilment of these declarations, and at the end of five weeks his 
former employer refused to carry out such declarations or to pay 
him anything: 

‘Held, that such declarations were merely gratuitous, and in no sense 
related to the contract which had been terminated by the fire. 
They neither amounted to a waiver of the terms of that contract 
nor to a new contract. 

(a.) Had such declarations amounted to a new contract, they were 
not declared on as such. 

‘3. If there was any error in the charge on the subject of the measure 

of damages, it did not hurt the plaintiff, as the jury found for the 

defendant on the plea that the contract had been terminated by 
the destruction of the bakery by fire. 


January 21, 1885. 

Contracts. Waiver. Master and Servant. Pleadings. 
Before Judge Hammonp. Fulton Superior Court. March 
Term, 1884. 


Edwards brought suit against Block to recover $1,300.00, 
less a credit of $50.00, on a contract for services as a baker. 
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The declaration alleged, in brief, as follows: Defendant 
employed plaintiff for a year, beginning January 6, 1882, 
and ending January 6, 1883, at $25.00 per week. Plain- 
tiff was induced to leave his home in New York and to 
come to Atlanta to accept this employment, and continued 
to labor for defendant until January 21, 1882, when the 
building in which he was employed was destroyed by fire. 
Defendant paid him up to the date of the fire, and at the 
same time told him that he would need his services as 
soon as he could “ get things straightened out” from the 
fire, and requested him to hold himself in readiness to re- 
sume his work as soon as defendant could prepare therefor, 
which would be in a very short time. Relying on this, 
and with the knowledge and consent and at the instance 
and request of the defendant, the plaintiff refused to cor- 
respond with Messrs. Braun & Company and others as to 
terms on which he would enter their employment; and he 
sought employment in Atlanta at a less sum than plaintiff 
was paying him, it being understood that whatever sum 
he could earn weekly by such temporary employment 
should be deducted from the amount for which defendant 
was liable under the contract. On February 26, defendant 
refused to comply with the contract and discharged plain- 
tiff. 

There was a second count in the declaration, based on 
an open account for an amount alleged to be due by de- 
fendant to plaintiff for services as baker. 

Defendant pleaded the general issue and a special plea 
that, by the terms of the contract between him and the 
plaintiff, the employment of the latter was to cease in the 
event of the death of defendant or the burning of the 
house in which he was doing business; that this house was 
burned on January 21, 1882, and the contract was termi- 
nated. 

The evidence was conflicting. The plaintiff testified 
to the contract, as declared on by him, the fire and 
the payment of his wages up to that time. As to 
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subsequent conversations, he testified as follows: After 
the fire, he received letters and a telegram offering him 
situations. He went to the defendant, and told him that 
he thought he was in a position to relieve him of his 
obligation, if the latter was willing; defendant said he 
wished him to stay. Plaintiff sympathized with de- 
fendant, and told him that he was willing to share his 
losses by accepting a reduction of wages until defendant’s 
place was rebuilt ; defendant told him to wait a day or two 
until the former could “ get straight,” and then he would 
find plaintiff something to do or make some agreeable ar- 
rangement with him, and asked if plaintiff was willing to 
work for one Jack as a baker; plaintiff replied that he was, 
and defendant said he would apply to Jack. Plaintiff did 
not seek for employment in Atlanta, but, with the knowl- 
edge of defendant, applied to some friends outside of the 
city to find employment until defendant should resume 
the business of cracker-baking. Five weeks after the fire, 
the plaintiff went to the defendant and told him that he 
was tired of the uncertainty, and requested defendant to 
pay him up to that date and discharge him. Defendant 
said he had already discharged himself after the date of 
the fire, and claimed that such a fire would release him 
from a contract foremployment. He refused to pay plain- 
tiff anything, and the latter left. 

Defendant and a witness in his behalf testified that the 
contract of service was conditioned to terminate in case of 
the death of defendant or the burning of his place of busi- 
ness. Defendant denied the testimony of plaintiff as to 
the transactions subsequent to the fire, and his evidence, 
and that of other witnesses in his behalf, was to the effect 
that, after the fire, it was conceded in conversation that 
the contract of service was terminated; that defendant 
told plaintiff that he would employ him again in the fall, 
when he resumed his business; that the plaintiff came to 
him with the request that he write for hm and endeavor 

to get him a situation, which was done; that defendant 
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also saw Jack several times with a view to obtaining a situ- 
ation for plaintiff; that Jack finally agreed to give him a 
situation, but he said he had made arrangements to leave, 
and would not work again either for defendant or Jack. 
In regard to the telegram offering the plaintiff a situation 
in San Francisco, defendant testified that plaintiff stated 
that he did not desire to go there; also that, in what he did, 
he considered himself as acting for the plaintiffs benefit, and 
not for his own, and that he had learned that plaintiff did 
go out of the city, but subsequently returned and took 
employment for a time. 

The jury found for the defendant on his second plea. 
Plaintiff moved for a new trial, on various grounds, the 
only material ones of which are stated in the decision. 
The motion was overruled, and plaintiff excepted. 


Gero. S. Tuomas; T. P. WEestmoRELAND, for plaintiff in 
error. 


Mynatr & Howe .t, for defendant. 


BLANDFORD, Justice. 


1. This was a motion for new trial, which the court re- 
fused, and this refusal is excepted to. As to the general 
grounds in the motion, the verdict was almost, if not, de- 
manded by the evidence. The law approves it, the court 
below did approve it, and we approve his ruling in this 
respect. 

2. The first ground insisted on by the able counsel for 
plaintiff in error is, that the court refused to charge the jury, 
“that if they should be satisfied from the evidence that 
the original contract had, as claimed by defendant, a con- 
dition that the employment by defendant of plaintiff was 
to terminate at the death of defendant, or if his bakery was 
destroyed by fire; that after defendant’s bakery was des- 
troyed by fire, defendant told plaintiff he wished him to 
stay, and to wait a day or two until he got straight, and he 
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would find plaintiff something to do or make agreeable 
arrangements with plaintiff; and if, in pursuance of said 
declaration, defendant did proceed to endeavor to get em- 
ployment for plaintiff with G. W. Jack and others, and if 
plaintiff, relving on these acts and declarations of defend- 
ant, refused offers of employment with James Dunn & 
OCo., of San Francisco, and with other parties outside of 
Atlanta, in good faith remained in Atlanta several weeks, 
waiting on defendant to carry out his declarations, and at 
the expiration of five weeks after the fire, defendant re- 
fused to carry out his declarations or to pay plaintiff any- 
thing, this in law was a waiver of the condition in the 
contract that the same should terminate at defendant’s 
death or in case his bakery was destroyed by fire,” etc. 

The court did right to refuse this request. To have given 
it would have been manifest error. Under the contract, as 
proved by defendant and his witnesses, the defendant 
employed plaintiff for one year, which was to terminate 
by the death of defendant or the destruction of his bakery 
by fire. The bakery was destroyed by fire. After this the 
declarations or statements embraced in the request were 
made by defendant to plaintiff. It is quite clear that such 
statements were merely gratuitous on the part of defendant, 
and in no sense related to the contract between the parties, 
which had been terminated by the fire ; nor were the same 
in any manner a new contract between the parties. If 
they had amounted to a new contract, the charge was prop- 
erly refused, because the contract declared on by plaintiff 
was an entire contract for employment of plaintiff by the 
defendant for the year, and there were no conditions in it 
as to death or fire, as pleaded and proved by defendant. 
So the plaintiff must recover, if at all, upon the contract 
and breaches thereof, as set out in his declaration, or on 
his guantum meruit count attached thereto. 

But we do not think that the facts hypothesized in this 
request were any waiver of the contract, as contended for by 
the defendant; nor do such gratuitous declarations of de- 
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fendant amount toa new contract. They were only friendly 
offers by the defendant of assistance and help to plaintiff— 
merely voluntary and without consideration, and do not 
form the ground of a contract. 

3. The next, and only other ground relied on by the 
plaintiff in error is, that the court erred in charging the jury 
that, if they found the contract to be as contended for by 
plaintiff in error, they should reduce the damages by 
whatever sum plaintiff may have received for work done 
for other parties during the period sued for, because the 
pleadings and evidence do not warrant this charge. 
This charge in nowise hurt the plaintiff, because the jury 
found for defendant on his second plea, which plea set 
forth the contract between the parties to be that the same 
should terminate by the death of defendant or the de- 
struction of his bakery by fire, and that the same was de- 
stroyed by fire in January, 1882, and it was admitted that 
plaintiff had been paid under the contract until the fire. 
So, in this aspect of the case, whether the charge be cor- 
rect or not, it could not affect the plaintiff's rights. 

Judgment affirmed. 


Hat, Justice, concurred, but furnished no written opin- 
ion. 


Jackson, Chief Justice, announced that he concurred in 
the decision, except that he was inclined to the opinion 
that there was a new contract; but there was no suit 
on such new contract, and hence there could be no recov- 
ery under it. 


Opgar, executor, etc., vs. GRAY. 


1. Where, on the hearing of a motion for new trial, a motion was 
made to dismiss it, on the ground of want of jurisdiction, because 
the rule nisi was granted in vacation, under an ex parte order granted 
in term allowing time to prepare the motion for new trial, and 
where this motion to dismiss was overruled, the matter was res 





456 SUPREME COURT OF GEORGIA. 


Obear, executor, etc., vs. Gray. 





adjudicata, and the point could not again be raised by a motion to 
dismiss the writ of error. 

- The issue being as to the soundness or unsoundness of the mind 
of one for whom a trust had been created, and whether the trust 
had become executed, the evidence of two witnesses, to the effect 
that they had known him from his birth up to the time when they 
testified, and that he was not of sound mind and capable of manag- 
ing his property, was admissible. Although the witnesses testified 
by interrogatories some ten years before the trial, yet their testi- 
mony tended to prove a permanent unsoundness of mind, and might 
have had some effect in determining the son’s condition at the time 


of the trial. 
- The charge of the court, ‘‘and likewise the law says that mere 


weakness of mind, where there is no fraud or imposition practiced 
on him, will not relieve,’’ was not applicable to this case, and was 


fragmentary in its character. 
. Directions given that the entire case be tried at one time, and the 


issues of fact be submitted to the jury, so that a final decree may 
be had on their finding. 


November 11, 1884. 


Res adjudicata. PracticeinSupreme Court. Evidence. 
Insanity. Before JudgeCarsweLt. Bibb Superior Court. 
October Term, 1883. 


Gray filed his bill against Obear, as executor of William 
Gray, deceased, and as trustee for complainant. He al- 
leged that the trust was created during his minority by 
the will of his father, William Gray, but that he had since 
become of age and capable of managing property, and that 
the trust had become executed. He charged also various 
acts of mismanagement of the executor, and sought to have 
him discharged and to have the property turned over to 
himself. 

Defendant denied any mismanagement on his part, and 
alleged that the reason for creating the trust was that com- 
plainant was non compos mentis, and not capable of man- 
aging property, and that this was still the case. 

This last question alone seems to have been submitted 
to the jury. They found that, at the date of the creation 
of the trust, complainant was incompetent to hold and 
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manage property, but that he was competent to do so at 
the time of the trial. Defendant moved for a new trial, 
which was refused, and he excepted. 

This case has been to the Supreme Court several times, 
and will be found reported in 54 Ga., 231; 55 Zd., 138; 
59 /d., 675; 68 Id., 182. 

For the other facts, see the decision. 


LanreR & Anperson; Gustin & Hatt, for plaintiff in 
error. 


J. Rutuerrorp; J. OC. Rutuerrorp; Sam. H. JEMIsoN; 
L. N. Wurrtte, for defendant. 


BLANDFORD, Justice. 


1. The defendant in error moved to dismiss the writ of 
error in this case, because the order passed in term al- 
lowed the plaintiff in error until a certain time in vaca- 
tion to prepare the motion for new trial and brief of evi- 
dence had upon the trial of the case, and an order was 
passed at a subsequent day in the term at waich the trial 
was had, giving a further day within which to prepare the 
motion and brief of the evidence. The judge who presided 
at the trial of the case in vacation granted the rule nis?, 
requiring defendant in error to show cause at the next 
term of the superior court of Bibb county why a new trial 
should not be had in said case. These orders were all 
granted without the consent of defendant in error or his 
counsel. The plaintiff in the case appeared at the time 
and place appointed for the hearing of the motion, and 
objected to the case being heard, because the court had no 
jurisdiction for that purpose. The court overruled this 
objection, heard the motion, and refused the same. The 
defendant in error took no bill of exceptions to the ruling 
of the court overruling his objections to the motion being 
heard for want of jurisdiction. He is thereby concluded by 
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the decision of the court, which is res adjudicata. He 
cannot escape from the conelusiveness of that judgment 
by his motion to dismiss this writ of error. We are of the 
opinion that movant can take nothing by his motion, and 
the same is overruled. 

The defendant excepted to the judgment of the court 
in overruling and refusing the motion for new trial. 

2. The only ground of error which it is necessary to con- 
sider is as to the judgment of the court in ruling out the 
testimony of Allen Kennedy and John D. Gray, to the 
effect that they had known the defendant in error from his 
birth up to the time at which they testified, and that he was 
not of sound mind and capable of managing his property. 
This testimony was allowed on a former trial of this case, 
when the same was sought to be excluded by defendant 
in error, and formed an exception, and was brought to this 
court, when it was determined by the judgment of this 
court to be admissible. See this case as reported in 59 
Ga., 675. 

But it is contended that the rejection of this evidence 
did not hurt the plaintiff in error, beeause the jury, by 
their verdict, found that defendant in error was of unsound 
mind when his father’s will was made, and that the testi- 
mony could only relate to the condition of defendant’s 
mind at that time, and not at the time of the trial,—this 
testimony having been taken by commission some ten 
years before the trial. We cannot say what effect this 
evidence might have had upon the jury, if it had been ad- 
mitted. Kennedy had been a partner of the father of 
young Gray, and knew him well and intimately ; Gray, the 
other witness, was his uncle, and had known him all his 
life, and both testified as to the permanent character of 
the unsoundness of the mind of E. T. Gray, the defendant 
in error. 

3. We think that the charge of the court, “and like- 
wise the law says that mere weakness of mind, where there 
is no fraud or imposition practiced on him, will not re- 
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lieve,” is not applicable to this case ; it is fragmentary, and 
if applicable to any case, we can see no proper connection 
with the present case. 

4, We direct that this whole case be tried at one and 
the same time; that all the issues of fact be submitted 
to the jury, so that a final decree may be had on their 
finding. 

Judgment reversed. 


Eaves & Couns vs. THE CHERoKkee Iron Company. 


1. The charge sent upin full in the record appears to be a plain, full 
and complete presentation of the issues before the jury and the 
law bearing thereon. The errors assigned on portions of it, and 
the refusal to charge other points, read in connection with it, con- 
tain no substantial errors which demand a new trial. 

2. When a contract is in writing, each party has a right to expect the 
other to do precisely what he promises; but if, in the course of 
the execution of its terms—the carrying them into practical exe- 
cution in a continuous business—some of these terms are departed 
from, and money is paid and received on that departure for some 
time, then, before the one can recover from the other for failure to 
pursue the letter of the agreement, he must notify him with clear- 
ness of his purpose thenceforth to stand on the original contract. 
Until such notice, the departure is a sort of new agreement. 

3. If both parties to a contract sbandon it, one cannot recover for its 
breach by the other. 

(a,) There was sufficient evidence on which to base such a charge. 
If not, it hardly hurt the plaintiff. 

4. Where one party to a contract agreed to furnish and the other party 
to receive twenty thousand tons of iron ore at the rate of fifty tons 
per day, and with the right in the party furnishing it to elect to 
furnish a second lot of twenty thousand tons, it was necessary to 
notify the other party of such election within a reasonable time ; 
and the time required to complete the delivery of the first twenty 
thousand tons would be the longest which could “be allowed as 
reasonable. 

5. The judge having thoroughly examined the case and granted a 
new trial, unless the defendant below would write off a large part 
of the verdict which the jury gave it, by way of set-off, and hav- 
ing approved the verdict with such part written off, and the charge 
being fair, and there being no substantial error of law, a reversal 
will not be granted. ) 
January 6, 1885. 
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Charge of Court. New Trial. Oontracts. Verdict. 
Election, Notice. Before Judge Branuam. Polk Supe- 
rior Court. February Term, 1884. 


Eaves & Collins brought suit against the Cherokee Iron 
Company for breach of the following contract: 


““Sratg or GeorGisa—Polk County. 


This contract, made and entered into this day, between the Chero- 
kee Iron Co., of the county aforesaid, of the one part, and Eaves & 
Collins, a firm composed of N. 8. Eaves and Martin Collins, of the 
county of Bartow, in said state, of the second part, witnesseth that 
the said Eaves & Collins agree to raise and roast for said Iron Co., 
at their Fish Creek ore bank, twenty thousand (20,000) tons of ore at 
and for the sum of one dollar and twenty-five (31.25) cents per ton, 
delivered on the cars. Said Eaves & Collins have the privilege of 
delivering forty (40,000) thousand tons on the same terms, if they 
should so desire. The said Eaves & Collins are to furnish the wood 
necessary for the roasting of said ore, to be taken from the lands of 
said Iron Co. without charge. The said Eaves & Collins agree to 
deliver on board the cars at said bank fifty or sixty tons of said ore 
so raised and roasted per day (Sundays excepted), and to commence 
the delivery of same on or before the 1st day of April next. The 
said Tron Co. agree to receive from fifty to sixty tons of said ore per 
day (Sundays excepted), and to furnish said Eaves & Collins all nec- 
essary chutes and screens for the delivery of said roasted ore on the 
cars, and also the necessary amount of charcoal braze at said ore 
bank, and haul free on the cars all woo:l delivered on the line of the 
railroad for the purposes aforementioned ; also to furnish one track 
scales at the said bank and pay to said Eaves & Collins the amounts 
due for said ore monthly. If it becomes necessary to extend the 
track on the south side of said ore-bank or hill, Eaves & Collins are 
to do the work, said Iron Company furnishing the rails, cross-ties and 
other material. The understanding is that the said Eaves & Collins 
have the right of mining at any part of said ore-bed, the same to be 
done in a proper and skillful manner. Witness our hands and seals 
this February Ist, 1881.’’ 


The breaches of this contract alleged were the failure to 
furnish any chute or screen at the time for delivery, and 
not until a month and a half thereafter; that defendant 
failed and refused to furnish necessary chutes and screens 
to enable plaintiffs to deliver according to contract; that 
defendant refused to furnish track scales or charcoal braze, 
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or to receive from fifty to sixty tons of ore per day; that 
it received no regular amount per day, and for many days 

refused to receive any at all; that plaintiffs were induced 

to continue work by the promises of defendant to comply 

with the contract, until July 15, 1882, when plaintiffs re- 

newed their request for a compliance, elected to deliver 

the 40,000 tons of ore under the contract, and so notified 
defendant, but the latter refused further to comply with 

the contract. Damages were laid at $30,000.00. It was 
further alleged that plaintiffs, in order to carry out the 
contract, had erected permanent improvements on the land 
of defendant, at a cost of $1,81000, for which defendant 
refused to pay. Plaintiffs also claimed compensation for 
extra work in beating ore through smaller grates than those 
contemplated in the contract; and lastly, there was a count 
on an open account. 

Defendant pleaded the general issue, and, in brief, as 
follows: Plaintiffs never elected to raise and roast the 
forty thousand tons, or twenty thousand tofis in addition 
to the amount first named in the contract; the attempted 
election was not in good faith, but merely to get some 
technical advantage of defendant, and was not made 
within a reasonable time. Plaintiffs were not damaged by 
defendant’s failure to putin track scales. By going on 
allowing defendant to weigh the ore and recéiving pay for 
it, plaintiffs waived the right to demand the track scales, 
or to recover for failure to put themin. The obligation 
on the part of defendant to receive the 50 or 60 tons per 
day ceased to exist on and after 17th May, and by reason 
of plaintiffs delivering and receiving pay for a less quan- 
tity than 50 or 60 tons per day, for a long period, say fifteen 
months, they waived their right to demand that it be re- 
ceived in said quantities, Defendant, during said fifteen 
months, was willing to and did pay plaintiffs for all the 
ore actually raised and delivered ; it was willing to pay for 

all ore plaintiffs actually raised and roasted, and had paid 
them largely in advance of the quantity actually raised 
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and roasted, Plaintiffs had damaged defendant by un- 
skillful mining, and leaving the ore bed in bad condition, 
and by furnishing ore badly roasted, and of such quality 
as to clog and chill defendant’s furnace to its damage. 
This was pleaded as recoupment. Plaintiffs were indebted 
to defendant in a large amount, upon account, which is 
pleaded as set-off, the balance appearing due defendant 
thereon being $1,761.62. 

It is unnecessary to detail the evidence. The jury found 
for the defendant against the plaintiffs $1,198.90 principal. 
Plaintiffs moved for a new trial, on the following grounds: 

(1) to (4), (6.) Because the verdict was contrary to 
law, evidence and the charge of the court. 

(5.) Because the court charged as follows: “The de- 
fendant was bound by the contract to furnish one track 
scales at the ore-bank. The plaintiffs claim that the de- 
fendant failed and refused to furnish such track scales, and 
that, by reason thereof, they were damaged $500.00, and 
they claim that they demanded such scales under the con- 
tract of the defendant. If the defendant failed and refused 
to furnish such scales, and the plaintiffs were damaged 
thereby, they would be entitled to recover such damages 
as they have sustained, if they have sustained any on this 
account.” 

(5a.) Because the court charged as follows: “If the 
plaintiffs, while the ore was being delivered, acquiesced in 
the manner of weighing the ore and in the use of defend- 
ant’s scules in Cedartown, and did not object thereto or 
give defendant reasonable notice that scales would be 
required as provided by the contract, at the chute or ore- 
bank, then they would not be entitled to recover damages 
on this account, nor would they be entitled to damages on 
this account, if they have received credit for all the ore 
actually delivered. The defendant in such case was bound 
to furnish the weights of the ore to the plaintiffs, if he un- 
dertook to weigh it for them, and if he did so correctly, no 
damages can be recovered on this account. If he did not, 
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they can recover for any ore not credited to them by the 
defendant.” 

(7.) Because the court charged as follows: “ And if the 
plaintiffs were not ready on the 1st of April, 1881, to com- 
ply with their part of the contract; or if the ore was then 
and thereafter, and until July 15th, 1882, being mined and 
received in best (less ?) quantities, and in manner otherwise 
than as the contract provided for, and if plaintiffs acquiesced 
therein, or if the plaintiffs, during the time, did not simply 
complain and did not give the defendant reasonable notice 
that they were standing on their contract, and that he 
would be expected to receive daily, Sundays excepted, 
from fifty to sixty tons of ore, then the plaintiffs would 
not be entitled to recover damages on this account for de- 
fendant’s failure to receive such amount of ore.” 

(8.) Because the court charged as follows: “If the plain- 
tiffs began work for the defendant, and continued to work, 
getting ore for him in irregular and less quantities daily than 
the contract called for, and the defendant so receiving it 
from April 1, 1881, to July 15, 1882, and if the plaintiffs 
did not reasonably demand, monthly or otherwise, the 
performance of the contract, but acquiesced in what was 
being done during the time, and received payments accord- 
ingly, then the plaintiffs would not be entitled to recover 
damages for any deficiencies on account of ore not mined 
and received during that period.” 

(8a.) Because the court charged as follows : “ Indefinite 
and uncertain complaints that the defendant was not tak- 
ing as much ore as the contract required to be mined and 

received during this time, would not alone entitle the 
plaintiffs to recover on this acount. It must appear that the 
plaintiff:, during this time, stood on their contract, and if 
it had been, and was being departed from, notified de- 
fendant, with reasonable certainty, that an extra chute 
and screen and mure braze were necessary and would be 
required, and that he would be expected to receive from 
fifty to sixty tons of ore per day, Sundays excepted, and 
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that the plaintiffs were ready and able and willing to 
perform their part of the contract, so that, if ore was being 
mined and received in less quantities, and in manner 
otherwise than as the contract required, the defendant 
would be put on notice that the plaintiffs were standing 
on their contract, and that he would be expected to fulfill 
his part thereof, and that the defendant thereupon failed 
and refused to perform his part of it.” 

(9.) Because the court charged as follows: “If the par- 
ties abandoned the contract, then the plaintiffs would not 
be entitled to recover.” 

(10.) Because the charges of the court embraced in the 
grounds marked 5, 7,8 and 9 donot give the law applica- 
ble to the facts as they appear in the evidence, and do not 
correctly state the legal rights and duties of the parties to 
the contract; and that portion of the charge marked 9 
(in the grounds of the motion) is not authorized by any 
testimony in the case, and all of said charges are inconsistent 
with and contradictory to that part of the charge quoted 
in 6th ground of motion. 

(11.) Because the court charged as follows: “Said Eaves 
& Collins have the privilege, under the contract, of de- 
livering forty thousand tons on the same terms, if they 
should so desire, i. e., twenty thousand additional to the 
twenty thousand contracted for in the first part of the con- 
tract. This provision of the contract was not obligatory 
on the defendant until the plaintiffs should give notice to 
the defendant that they had elected to raise and roast the 
additional twenty thousand tons, and the plaintiffs were 
bound to give notice of such election within a reasonable 
time. A reasonable time would be any time prior to the 
lapse of such time as was necessary to deliver the first 
twenty thousand tons at the rate of fifty or sixty tons per 
day; notice after that time would come too late ;” and be- 
cause the court failed to construe properly that portion of 
the contract attempted to be construed in the part of the 
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charge above quoted, and nowhere does the court correctly 
construe that portion of the contract. | 

.(12.) Because the court refused to charge as follows: 
“At any time during the progress of the work (before 
plaintiffs abandoned the work), they had the right to elect 
in good faith to raise, roast and deliver, according to the 
contract, such quantity of ore as, together with what had 
been delivered, would make forty thousand tons, and if, 
under the principles of law as given you, you should find 
that plaintiffs, by delivering ore in less quantities than 
fifty to sixty tons per day for a considerable time (fifteen 
or fifteen and a half months, as you may find from the tes- 
timony), waived the right to hold defendant liable for not 
receiving the ore in quantities specified in the contract, 
and that they are estopped from recovering damages for 
defendant’s failure to receive the ore, as to quantity, ac- 
cording to the contract; in other words, if you should find 
that plaintiffs have waived this right as to the ore previ- 
ously delivered, that would not affect the right of the 
plaintifis to deliver what remained to be delivered accord- 
ing to the contract.” 

(12a.) Because the court refused to charge, as requested — 
in- writing by plaintiffs’ counsel, as follows: “ Plaintiffs : 
had the right to elect to deliver, and to delivér the re- 
mainder,. according to. the terms’of the contract in all : 
respects, including the right to deliver not less than fifty 
tons per day. If you believe that plaintiffs proposed to ” 
deliver this remainder of ore according to the contract, and — 
desired, and in good faith intended, so to deliver it, and the 
defendant declined to receive it, or was unable to receive 
it:according to the contract, and announced his purpose ~ 
not. so to receive it, then plaintiffs would be entitled to 
such damages as directly and naturally resulted from the 
failure of defendant to carry out the contract, the said dam- - 
ages to be estimated according to the rules for estimating 
damages which have been, and will be, given to you. I 
charge you, there could be no waiver of the right to deliver 

v 73-31 
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the ore previously delivered, at the rate of fifty or sixty 
tons per day, if plaintiffs, while delivering that ore, in- 
sisted that they had the right to deliver it at the contract 
rate, from fifty to sixty tons per day.” 

(13 ) Because the court refused to charge, as requested 
in writing by plaintiffs’ counsel, as follows: 

“ An estoppel is where one party says or does some- 
thing upon which the other party acts to his own prejudice, 
or the benefit of the other party making the statement or 
doing the thing which is thus acted upon. 

To constitute such estoppel, there must be the fol- 
lowing elements, to-wit: First: There must be something 
said or done calculated to create un impression upon the 
other party. Secondly: Such other party must act upon 
it. Thirdly: The acting thus induced must be to the 
prejudice of the party thus influenced to act, or to the 
benefit of the other party.” 

(13a.) Because the court refused to charge as follows: 
“If the evidence shows that the defendant broke the con- 
tract by failing to supply track-scales or chutes as required 
by the contract, or in failing to receive ore as required by 
the contract; and if the plaintiffs went to work upon the 
faith that these articles would be supplied and the ore re- 
ceived as required by the contract; and if the defendant’s 
president, West, knew, or had reason to believe, that they 
did commence the work upon such expectation; and if, 
after the work was commenced, plaintiffs notified West 
that they desired the company to comply with the contract; 
and if West promised compliance, and plaintiffs continued 
to work upon such promise, then defendant cannot set up 
the fact that plaintiffs continued the work after such 
breaches, as a reason, by way of estoppel or otherwise, 
against their claim for damages for such breach or 
breaches.” 

(14.) Because, if the charge of the court embraced in 
the 7th and 8th grounds above is correct law as far as it 
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goes, it is only the law favorable to defendant’s theory of 
the case, and his view of the evidence, and applicable to 
the evidence introduced by defendant; and said two 
charges were not limited and modified as requested by 
plaintiffs’ counsel, and set out in ground marked (18a.) 
above taken, which modification, plaintiffs’ counsel insisted, 
was required by plaintiffs’ testimony, and which view of 
the law was authorized by plaintiffs’ theory of the case, 
and sustained by the evidence introduced by them. 

(15.) Because the court erred in charging the jury as 
follows: “The several items in the last part of the defend- 
ant’s account, under date of December 1, 1882, headed, 
‘To Sunday items for delivery, etc., of ore which E. & C. 
failed to deliver,’ were admitted in evidence, in connection 
with other proof on the subject, as one of the methods of 
enabling you to find the amount of ore and the value 
thereof, which it is said was left by plaintiffs on the 15th 
July, 1882, in an unfinished condition, when, it is said, they 
abandoned the mines. It is said that parts of the two kilns 
of this ore so left were unroasted, and the kilns had to be 
completed and burned, and this work was necessary to 
prepare the ore for use; and also the unburned could not 
be well valued until this was done. See how much labor 
and ore was added to these kilns; whether such addition 
was done at reasonable costs, not to exceed the contract 
_ price. If such was the case, then, as one of the methods 
of finding the value of the unroasted ore so left at the mine, 
you may take this evidence into consideration. You are 
not bound to find the value of this ore in this way. You 
may find its value in any way authorized by the evidence. 
This is but one mode of doing so, the items referred to be- 
ing what it cost defendant to put said ore in condition to 
be delivered, and of delivering it on the cars.”—The objec- 
tion to this charge was thus stated: “It was, in effect, al- 
lowing defendant to do something for plaintiffs, and give in 
evidence what it cost him to do it, when, if plaintiffs were: 
properly chargeable with it at all, what it was reasonably _ 
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worth to do the work should have been the evidence by 
which to fix the amount of the charge, and not what it 
cost to do it, or what was paid for it.” 

_ (17.) Because the court, over the objection of plaintiffs’ 
counsel, permitted a witness, Kendrick, to testify in refer- 
ence to preparing the ore plaintiffs left at the mine un- 
roasted for delivery, and the cost of delivering the same, 
and of delivering the ore they left prepared. That it took 
325 days’ free labor at $1.00 per day, and 123 quarter days’ 
convict labor at $1.00 per day, and 438 days’ hauling ore 
‘with four mules, and cost $172.00 ; it was worth that; one 
-day’s hauling with two mules and wagon, 12 cords of wood, 
$1.00 per cord ; the use of crow-bars, picks, etc. ; $120.00 
for two months’ service of witness, at $60.00 per month— 
all this was certainly necessary to be done to deliver the 
ore (an exact copy of questions and answers appears in 
the motion); and that the court refused to rule out this 
itestimony upon motion of plaintiffs’ counsel. 

(18.) Because the court failed to give the jury any rule 
for estimating damages other than that in the charge. 

(19.) Because the court failed to instruct the jury as 
‘to plaintiffs’ rights, growing out of the failure of defendant 
to receive any ore for 47 days after Ist April, 1881, other- 
‘wise than as the charge shows. 

_(20.) Because the court failed to notice in his charge the - 
‘claim of plaintiffs, as set out in his declaration for perma- 
nent improvements made by plaintiffs, by grading, build- 
ing roads, etc., on defendant’s ore-bed. 

The judge, on hearing the motion, ordered : 

‘ That a new trial'be granted in said case, unless defendant’s coun- 
sel do write off from said verdict the sum of four hundred dollars from 
the principal sum, the same being allowed for the unroasted ore left by 
the plaintiffs at the mine, which, if he shall do, a new trial is refused.”’ 

“Defendant’s attorneys wrote off the amount required, 
and thereupon the plaintiffs excepted. 


McOutcuen & SHumate; M. R. StansExt, for plaintiffs 
in. error. ‘ 
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I. F. Tompson; E. N. Broytes; UnperRwoop & RowE1, 
for defendant, 


Jackson, Chief Justice. 


On a careful examination of this record, we are unable 
to see clearly that the ends of justice demand a new 
trial. The parties are at issue on the facts, and the jury 
and presiding judge having determined them in favor of 
the defendant, the version given the defendant must be 
assumed by us astrue. That settles the question made 
in the grounds of the motion in respect to the verdict be- 
ing contrary to the charge and law and evidence, etc. 

The charge sent up in fullin the record appears to be a 
plain, full and complete presentation of the issues before 
the jury and the law bearing thereon. The errors assigned 
on portions of it and the refusals to charge other points, 
‘read in connection with it, contain no substantial errors 
which demanded a new trial. 

Stress is particularly laid by the very able counsel who 
argued the case before this court for the plaintiffs in error 
upon the charge in respect to the waiver of the strict 
‘terms of the contract by the conduct of plaintiffs in work- 
‘ing under it. The contract, for instance, required scales 
‘to be furnished at the point where the iron ore was to be 
delivered on the railway, and the judge charged, if it was 
-weighed, and fairly weighed at another point, and the 
plaintiffs acquiesced in it by receiving the weights and 
the monthly payments which they called for, then, on the 
principle of waiver, the plaintiffs could not recover, becausg 
the scales were not furnished at the place agreed on, but 
at another place the iron was weighed. Besides, on this 
‘matter the court did charge that if damaged by it, plain- 
tiffs could recover; that is, if the weight was incorrect. 

So, too, the contract required a sufficient number of 
chutes and screens to enable plaintiffs to furnish fifty tons 
a day at theroad. The judge charged to the effect that if 
this was acquiesced in for some months, from time to time, 
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with monthly settlements, the plaintiffs were debarred by 
this conduct from recovery, unless they notified the de- 
fendant that thenceforth they would stand literally on the 
contract. And the same principle was applied to plain- 
tiffs’ conduct in not being prepared each day with that 
number of tons to be delivered, and the defendant’s not be- 
ing ready to take them every day, that such a departure 
from the strict terms of the contract, acted on in this way, 
would forbid recovery for such failure until notice was 
given that thenceforth plaintiffs would insist on their con- 
tract. The point is specially emphasized that the judge 
charged in effect that mere indefinite complaint would not 
b2 sufficient notice, but it must be distinct and emphatic, 
impressing on the defendant that thenceforth the contract 
was required to be enforced strictly. 

The view this court takes of it is this: When acontract 
isin writing, each party has a right to expect the other to 
do precisely what he promises; but if,in the course of the 
execution of its terms—the carrying them into practical 
execution in a continuous business—some of those terms 
are departed from and money is paid and received on that 
departure for some time, then before the one can recover 
from the other for failure to pursue the letter of the agree- 
ment, he must notify him with clearness of his purpose 
thenceforth to stand on the original contract. Until such 
notice, the departure is a sort of new agreement. 2 Whar- 
ton on Contracts, p. 870, n.; 2 Camp. R., 530. The rule 
laid down in the charge of the court applied to the facts 
before it strikes us assound sense, and therefore good law. 

It is also insisted that the court erred in charging that 
if the parties abandoned the contract, there could be ne 
recovery by the plaintiffs. The suit is for breach of con- 
tract; abandonment by both sides would seem to preclude 
either from complaining of a breach when both agreed to 
quit. 54 Am. Dec., 480; 2 Pars. on Cont., 5 ed., 677 to 
681. 

But it is insisted that there is no evidence to authorize 
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the charge. It may not be clear that the parties intended 
to abandon it, but there is perhaps enough to base a charge 
upon it. If not, it hardly hurt the plaintiff. 

The plaintiff in error urges also that the court erred 
touching the right of plaintiff to recover damage for the 
second lot of twenty thousand tons which, by the contract, 
he could elect to furnish. The court charged to the effect 
that notice that plaintiffs had elected must be given pend- 
ing the time necessary for them to complete the first 20,- 
000 tons at 50 tons a day, such being a reasonable time. 

Certainly, it seems to us, the other side to the contract 
ought to have some notice of this election, in order to em- 
ploy others, if these did not elect; or to prepare to receive 
the iron if they did. And the reasonable time fixed by 
the court is the very longest that could be allowed the 
plaintiffs, to-wit, the whole of the time it would take them 
by the contract to deliver the first 20,000 tons. Certainly 
the time allowed could not be complained of by the plain- 
tiffs, 

The judge below having given this case a thorough ex- 
amination, and having granted a new trial, unless the de- 
fendant would write off a large part of the verdict which 
the jury gave it as set-off, and thus having shown the 
thoroughness of his investigation of the facts, and having 
approved the verdict with that part written off, and having 
given, we think, a fair charge, and the plaintiffs in error 
having shown this court no substantial error of law, our 
duty is to affirmthe judgment. It may be well to add, 
that in the charge the judge applies the same doctrine of 
waiver to the defendant in its complaint of bad and un- 
skillful work by the plaintiffs and its effort to recover 
therefor. 

Judgment affirmed. 
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LocKHART vs. THE WESTERN AND ATLANTIC RAILROAD. 


Suit for the destruction of an oil painting by a railroad, over which 
it was shipped, was brought by the sister of the owner and con- 
signee, and on the trial she testified that her brother had suffered 
her to keep the picture until called for, and, if he never did so, 
it was to be her property, it being an heirloom in the family and 
prized by her on that account, and that she was responsible for 
its delivery to him: 

Held, that the plaintiff had no property, general or special, in the 
picture, but was a mere borrower, and could not sue in her own 
name; but an action for the destruction of the = should 
have been brought in the name of the owner. 

(a.) A borrower acquires no property in the thing ieeand, but only 
the right to possess and use it; and for any interference with that 
right he may maintain an action. 

(b.) In all cases of bailment, where the property is in possession of 
the bailee, and a trespass is committed during the continuance of 
the bailment, this gives the bailee a right of action for the inter- 
ference with his special property, and a concurrent right to the 
owner or bailor, for the interference with his general property. 

‘e.) A carrier cannot dispute the title of the party delivering goods 
for transportation, by setting up title in himself or in a third per- 
son, which is not being enforced against him; but such is not the 
case here. 

January 2', 1885. 


Actions. Damages. Title. Parties. Carriers. Rail- 
roads. Bailments. Borrowing. Before Judge Hammonp. 
Fulton Superior Court. March Term, 1884. 


Reported in the decision. 


Rosert B. Trippr, for plaintiff in error. 


Jutius L. Brown, for defendant. 


Hatt, Justice. 


The plaintiff brought suit in a justice’s court against the 
defendant for one hundred dollars “damages to personal 
property.” The cause of action attached to the justice’s 
summons was for injury and damage done in destroying 
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:an oil painting representing Tallulah Falls, and for injury 
to the frame of said picture, said package having been re- 
ceived for transportation as freight by theWestern and At- 
lantic Railroad at Kingston,Ga., to be transported to Atlan- 
ta, Ga., $100.00. The justice awarded judgment to the 
plaintiff for the amount sued for, and from this judgment 
an appeal was taken to the superior court of Fulton county. 
On the appeal trial, a freight receipt given by the agent 
at Rome, Ga., to Daily for the picture in question, to be 
shipped from that point to Atlanta, and consigned to R. 
G. Lockhart, was put in evidence by the plaintif. It was 
shown that the package containing the picture was in good 
order when delivered at Kingston to the defendant; when 
it reached Atlanta, the painting and frame were both de- 
molished to such an extent as to be utterly worthless; the 
value was proved. The plaintiff proved that the picture 
belonged to her brother, who had suffered her to keep it 
until he called for it, and if he never did so, it was to be 
-her property. She further testified that she was respon- 
sible for its delivery to him. At the close of the testi- 
mony, a non-suit was moved and granted by the court, and 
to this judgment the plaintiff excepted. 

The picture was an heirloom in the plaintiff’s family, 
and was prized by her on that account; she does not ap- 
pear to have derived any revenue by exhibiting it; it was 
entrusted to her for safe keeping and for her personal 
pleasure and for the gratification it afforded herself and 
friends ; she had no property, either general or special, in 
it, and in her own name could maintain no action for its 
loss or destruction. The action should have been brought 
in the name of the owner. The plaintiff was oniy a bor- 
rower, (29 Ga , 356), and acquired no title in the picture 
loaned; her right was to possess and use it, and for any 
interference with that right she might maintain an action. 
Code, §2129. In all cases of bailment, where the prop- 
erty is in possession of the bailee, and a trespass is com- 
mitted during the continuance of the bailment, this gives 
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the bailee a right of action for interference with his special 
property, and a concurrent right to the owner or bailor for 
the interference with his general property. Code, §§3030, 
2091, 2141. 

It is admitted that a carrier cannot dispute the title of 
the party delivering goods for transportation by setting 
up title in himself, or a title in third persons, which is not 
being enforced against him. Code, §2476 and citations. 
But that is not this case; he sets up no adverse claim; 
does not refuse to deliver the property to the consignee. 
The plaintiff herself shows that she has no interest in, or 
title to, the property which has been damaged, and for 
which she asks to recover compensation. The non-suit 
was properly awarded, because it appeared from her own 
evidence that she had no right to maintain the suit. 

Judgment affirmed. 


Barsoor, administratrix, vs. ALBANY LopeE, No. 24. Free 
AND AccepteD Masons et al. 


. Some person must be sued, either natural or artificial. Where 
suit was brought against ‘‘ Albany Lodge, No. 24, Free and Ac- 
cepted Masons’’ and ‘‘ Albany Chapter, No. 15, Royal Arch Ma- 
sons,’’ without alleging either that the defendants were corpora- 
tions, or that the members were partners, so as to be sued as such, 
there was no party defendant, and a demurrer was properly sus- 
tained. 

. No person being sued, nocase was in court, and there was nothing 
to amend by. 

September 16, 1884. 


Parties. Corporations, Amendment. Before Judge 
Bower. Dougherty Superior Court. April Term, 1884. 


E. L. Barbour, as administratrix of S. L. Barbour, brought 
complaint in the statutory form, alleging as follows : 
“That Albany Lodge, No. 24, Free and Accepted Masons, and Al- 


bany Chapter, No. 15. Royal Arch Masons, of said county, the names 
of the parties composing which lodges are unknown to petitioner, but 
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which she prays leave to insert herein [when] ascertained, and that 
the presiding officers be required to disclose in their answer to this 
suit, are indebted to your petitioner, as such administratrix, in the 
principal sum of $100 and interest on said sum from January 1, 1860, 
all on a paper issued by said loge, a copy oi which is attached, 
which said defendant refuses to pay. 

‘* Wherefore your petitioner prays process may issue requiring the 
‘said defendant to be and appear at the next court aforesaid to answer 
your petitioner’s complaint.”’ 


The paper attached to the declaration was as follows: 


‘* ALBANY, Ga., Jan. Ist, 1860. 


**$100. Received of Samuel L. Barbour, one hundred dollars, 
being his subscription to the building fund of Albany Lodge, No. 24, 
F. and A. M., and Albany Chapter, No. 15, of R. A. M., for the pur- 
pose of purchasing and fitting up the third story of Mayer’s building, 
corner of Broad and Washington streets, Albany, Ga., for Masonic 
purposes, conditioned on the part of said Lodge and Chapter, that 
they pay annually to said Samuel L. Barbour, seven per cent inter- 
est, and pro rata of the proceeds of said Lodge and Chapter, not oth- 
erwise appropriated. 


““F. M. Thompson, H. P. ) Albany 
‘* James M. Mercer, K. ‘ Chapter, 
‘Geo. B. King, pro tem. S.) No. 15. 


**J. J. Park, S. W. 
“*S. F. deGraffenreid, J. W. 


“T, H. Johnston, W. M. Albany 


Lodge, 
No. 24.” 

When the case was called for trial, the defendants de- 
murred ore tenus to the declaration, on the following 
grounds: 

(1.) The names of the parties.composing the defendants 
were not set out therein. (2.) The discovery sought therein 
was not sufficient. (3.) The debt was barred by statute 
limitations, on it face. (4.) They were not incorporated 
companies, and the contract sued on did not show the de- 
fendants were liable thereon. (5.) The judge, on his own 
motion, suggested: “The declaration did not show any 
legal succession between the parties contracting and sued, 
neither by charter nor by the purposes and objects of the 
associations being recorded, according to law, in the clerk’s 
office.” 

During the hearing of the demurrer, the plaintiff asked 





476 SUPREME COURT OF GEORGIA. 


Barbour, administratrix, vs. Albany Lodge, No. 24, Free and Accepted Masons e/ al. 


the court to require the defendants to file a list of all the 
names composing the lodges, which the court refused. The 
plaintiff then offered to amend her declaration in writing, 
by adding “ when ” between the words “ herein” and “as- 
certained,” and by adding the following words : 

‘** And that the contract sued on was the act and deed of the said 
lodges, by their duly authorized agents and servants, and that the 
same has since been duly and legally ratified by said lodges, in the 
ucceptance and use of the property for which said contract was created, 
and that they are now in the possession, use and enjoyment of said 
property. And petitioner further shows that said lodges annually 
elect officers who succeed those last in office, and that the members 
of said lodges have changed since the making of said contract; and 
‘she prays that a judgment may be entered so as to condemn the 
the property for which said contract was made, to-wit, the property 
set out in said contract.’’ 


_ The court refused both said amendments, and sustained 
the demurrer. Plaintiff excepted. 


D. H. Pops, for plaintiff in error. 


H. Moraan, for defendants. 


Jackson, Chief Justice. 


This was an action brought by E. L. Barbour, adminis- 
tratrix, against Albany Lodge, No. 24, Free and Accepted 
Masons, and Albany Chapter, No. 15, Royal Arch Masons. 
Defendants demurred, on the ground, among others, that 
nobody was.sued ; it was sustained, and plaintiff excepted. 
It was not alleged that defendants were corporations, so as 
to be liable as such, nor were the Masons alleged to be 
partners, so as to be sued as such, not a single partner or 
person being named. 

- 1. Some person must be sued, either natural or artificial. 
No person is sued in this complaint ; therefore the demur- 
rer was good. 

2. No person being sued, no case was in court, and there 
was nothing to amend by. 

Judgment affirmed. 
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WINGFIELD, trustee, e¢ al. vs. RuxEa, cashier. 


. Equity will enforce the collection of a judgment at law against a 
married woman, rendered on a promissory note of herself and 
husband, out of the income of a trust estate for her use during life, 
and remainder to her children. 

2. A married woman having a separate estate and making a note, 
when sued thereon, must then defend like other litigants, or she 
loses her right of defence, unless by reason of fraud, want of ser- 
vice or other equitable ground, the judgment itself was wrongfully 
obtained. After judgment against her, she cannot set up that the 
con ideration of the note was the debt of her husband, and that 
she was his surety. 


Decemb_r 21, 1884, 


Husband and Wife. Married Women. Judgments. 
Promissory Notes. Equity. Trusts. Injunction. Before 
Judge Branuam. Floyd Superior Court. September 
Term, 1884. 


Rhea, cashier, filed his bill against Wingfield, trustee, 
and Mrs. M. E. Wingfield, alleging that the former was 
trustee for the Jatter for life, with remainder over to her 
children; that he had obtained a judgment against Mrs. 
Wingfield and M. P. Wingfield jointly for $100.00 princi- 
pal, besides interest and costs; that the trust property . 
brought an annual income of $600.00; that Mrs. Wing 
fiell had no other property, and the trustee had very little 
property. The prayer was to enjoin the trustee from . 
paying the income to Mrs. Wingfield, and to have it ap- | 
plied to the complainant’s judgment; also that a receiver 
be appointed, and for subpoena, 

Both defendants answered the bill, and by way of de- 
fence set up that the trustee was no party to the case , 
wherein the judgment was rendered, and the trust estate , 
was not liable; that the property had brought $600.00 a . 
year, but ducing the then current year, 1t had brought | 
nothing; and that the income was required to supply 
Mrs. Wingfield and her children with the necessaries ot. ; 
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life ; also that the debt on which the judgment was founded 
was the debt of Mrs. Wingfield’s husband, and that neither 
she nor the trust estate was interested therein. 

On the hearing, the chancellor granted the injunction, 
and ordered the trustee to hold in his hands, as receiver, 
a sufficient amount from the income of the property to 
pay the principal, interest and costs due on complainant’s 
judgment. Defendants excepted. 


Unperwoop & Rowe t, for plaintiffs in error. 
C. N. Featuerston, for defendant. 


Jackson, Chief Justice. 


The questions made in this record are, whether equity 
will enforce a judgment at law against a married woman, 
rendered on a promissory note of herself and husband, out 


of a trust estate for her use during life, and remainder to 
her children ; and whether she is concluded by the judg- 
ment at law on the note from the defence that the consid- 
eration of the note was the husband’s, and that she was 
his surety. 

1. Both questions have been answered by adjudications 
of this court,—the first, in the case of Robert, trustee, 
et al. vs. N. & A. F. Tift, 60 Ga., 566, and 63 Zd., 250, 
Kupferman vs. McGehee, trustee, et al., where it was held 
that the income of the trust estate of the life tenant could 
be reached in equity to pay the debt of the life tenant. 
In the case at bar, the corpus of the trust estate is some 
twelve thousand doilars and the income six hundred, while 
the judgment is less than two hundred. In justice and 
equity, 1t ought to be paid by the income of the wife’s trust 
estate for life, if it be not her husband’s but her own debt, 
and the principles ruled in the cases cited cover and con- 
trol the point. 

2. Can she set up that the debt is not hers but her hus- 
band’s, after judgment at law that it is hers? This point 
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was virtually settled in the case of Lewis vs. Gunn, 68 Ga., 
542, where it was held that, having had her day in court, 
and having failed to make defence, the judgment concludes 
her. And such must be the law. A married woman, 
having a separate estate, and making her note, when sued 
thereon, must defend like other people then, or she loses 
her defence, unless by fraud, or want of service, or other 
equitable ground, the judgment itself was wrongfully ob- 
tained. Any defence she could have made on the trial 
must be made. 63 Ga., 542; 60 Jd., 189. 

See also Mashburn vs. Gouge, 61 Ga., 512, where the 
promissory note was joint by husband and wife, as in the 
case at bar, and the judgment on it at law was held to con- 
clude the wife from afterwards setting up the defence that 
she was surety for her husband, which decides the identi- 
cal point under consideration here. 

Judgment affirmed. 


Tue City or ATLANTA zs. Dorsey. 


A wife, although living with her husband, may sue and recover in her 
own name for a tort committed to her person causing physical in- 
jury to her. 

(a.) Section 1755 of the Code, in so far as it restricts the right of a 
married woman to sue in such a case, is modified by section 1754. 


February 7, 1885. 


Husband and Wife. Parties. Actions. Before Judge 
Dorsey. City Court of Atlanta. December Term, 1883. 


Reported in the decision. 


E. A. Anaten; W. T. Newman, for plaintiff in error. 


Joun Mitteper; Hayaoop & Martin, for defendant. 


Jackson, Chief Justice. 


Matilda Dorsey brought suit against the city of Atlanta 
for damages, for injuries to her person by falling into an 
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opening in the sidewalk on one of the streets of the city, 
which, she alleged, was negligently uncovered and un- 
guarded. On the trial, the evidence of plaintiff showed 
that she was a married woman, living with her husband 
at the time of the accident, when suit was brought, and at 
the time of the trial. 

When this evidence came out, by consent of counsel, 
the case was suspended and a motion made for a non-suit 
on the evidence then in, on the ground that the right of 
action for the injury received was in the husband. After 
argument, the court granted the non-suit. 

Subsequently, during the same term, plaintiff moved to 
reinstate her case, and the court, after argument, granted 
the motion, and reinstated the case. To this judgment, 
reinstating the case, defendant excepts. 

The single question presented, therefore, in this case is, 
can a married woman, living with her husband, sue for a 
tort, being a physical injury to her person, in her own 
name ? 

In 57 Ga., 252, this court held that the husband could 
sue and join the wife in the action. The point now is, can’ 
the wife sue alone ? 

By the Code, §1754, following the constitution of 1868, | 
or according with it, all property, real, personal or choses ‘ 
in action, are made the separate property of the wife, and 
all property given to, inherited or acquired by the wife, 
during coverture, is vested in her. What property during 
coverture is thus vested:in her? That enumerated in the 
first paragraph, to-wit, real, personal. or choses in action. 
So that a chose in action acquired by the wife during cov- 
erture is made her séparate property, and if so, of course 
she can sue for it. 

Is the right of action for a tort a chose in action ? 

By the Code, §2243, it is declared that “for every in- 
jury done by another to person or property, the law gives 
a right to recover, and a remedy to enforce it; such a right 
is‘a chose in action, and such a remedy is an action or suit 
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at law.” Therefore, this being an injury to her person, is a 
chose in action of hers, and she may sue for it. Nor does 
either section, 1755 or 2960 of the Code, deprive her of 
this right. The husband may recover for it, it is true, as 
was held in 57 Ga., 252; but when recovered by that mode 
of suit, the amount recovered is hers. ‘ Every person may 
recover for torts committed to himself, or his wife, or his 
child, or his ward, or his servant,” is the declaration of 
the law in section 2960 of the Code. But can the guard- 
ian pocket what he recovers for the tort to his ward? To 
put the question is to answer it. Surely he must account 
to the ward for it. Section 1755 enacts that “if a tort be 
committed upon the person or reputatiun of the wife, the 
husband may recover therefor ; if, however, the wife were 
living separate from the husband, she may sue for such 
torts, and also torts to her children, and recover the same 
to her use. In like manner, when separated from the 
husband, she may enforce contracts in reference to her 
own acquisition.” It iscontended by the able counsel for 
the city that thus it is enacted she can only recover for 
torts to herself when living separate from her husband; 
but if so, what about her enforcing contracts? For the 
same section declares she may enforce them, of course by 
suit, when separated from her husband. If by this section 
she cannot sue for a tort, neither can she for a contract 
about her own acquisitions. Yet nobody questions that 
she may sue for breach of contract about her own acquisi- 
tions, whether living with or apart from her husband. 
The truth is that whatever restrictions were placed on her 
right to sue in section 1755, were put there before the wo- 
man’s separate property rights were declared by law, and 
all those restrictions were swept away by the woman’s 
law; and in so far as those sections may collide with sec- 
tion 1754 of the Code, the act there codified swept them 
away like a whirlwind, and they are gone to parts un- 
known—at least, to parts outside the limits of this state. 
Judgment affirmed. 
y 78-82 
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Kine et al. vs. WHITTLE. 


Where a woman having a dower estate re-married in 1856, and a por- 
tion of the land was cultivated by her husband, and other portions 
by his tenants, if she died after the crop was sown, the husband 
was entitled to emblements, and the remaindermen could not re- 
cover against him for the use of the dower land for that portion of 
the year which remained after the death of his wife. - 


October 21, 1884. 


Landlord and Tenant. Estates. Emblements. Dower. 
Husband and Wife. Before Judge Wituts. Chattahoo- 
chee Superior Court. March Term, 1884. 


Mary E. King e¢ ai. brought suit against Whittle for the 
use and occupation of certain land. Defendant pleaded 
the general issue, and that he was a tenant for the life of 
his wife; that she died in May, 1883, after he had planted 


his annual crops, and that he remained in possession, by 
himself and his tenants, only for a reasonable time to 
gather such crops. 

On the trial, the evidence showed, in brief, as follows: 
J. R. McCook died in 1854, leaving a widow and children; 
the widow took dower in his land. In 1856 she intermar- 
ried with Whittle. They lived together on the dower 
lands until her death on May 9, 1882. In that year, he 
cultivated a small part of the farm himself and rented the 
balance. The crop had nearly all been planted at the 
death of his wife, and he and his tenants remained in pos- 
session until the crops were gathered. 

The jury found for the defendant, and plaintiff excepted, 
and assigned error in the following charge : 

“When a party owns a life estate in lands, and has gone 
forward and planted crops and prepared for crops and 
planted crops for a certain year, and during that year dies 
before the crops are collected or gathered, then the parties 
holding under him have a right to go forward and collect 
up and finish up the crops for that year, free of rent and 
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free of charge. Now if he had gone forward and planted 
this land before his wife’s death, and she died in May, 
which is admitted, then he had a right to go forward and 
cultivate the crops that he had for that year and collect 
them, and he is not liable for the use or occupation of that. 
land for that year, nor for any portion of it that he had 
rented out to tenants for that year.” 


_ B. A. Toornton; C. J. Taoryton, for plaintiffs in error. 


Peasopy & Brannon; W. A Lirtte; Toomas & CHaAnb- 
LER, for defendant. 


Hatt, Justice. 


The defendant, in 1856, married a dowress, who died 
in May, 1883, leaving him surviving. The remaindermen 
brought suit against him for the use of the dower lands 
for that portion of the year which remained after her death. 
A verdict was returned in favor of the defendant, and the 
question is now made whether that verdict, under the fore- 
going facts, was proper. A portion of the land was in cul- 
tivation by the defendant at the death of his wife, and 
other portions were cultivated by his tenants. “If the 
life estate be terminated, not by the act of the tenant, he 
and his Jegal representatives shall be entitled to emble- 
ments, which are the profits of the crop sown by him 
during life, whether the plants be annual or perennial.” 
Code, §2257; 20 Ga., 791; 56 Jd., 582. “If a man be 
tenant for the life of another, and cestuy que vie, or he on 
whose life this land is held dies after the corn sown, the 
tenant per auter vie shall have the emblements.” 2 
Cooley’s Bl., 123. This last citation covers the exact point. 
made. What difference can it make whether the life ten- 
ant sows by himself or by others to whom he has rented. 
the premises ? 

Judgment affirmed. 
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Tse Mayor, etc., oF Montezuma vs. Minor, surviving 
partner. 


[Hall,J., being disqualified, Judge Branham, of the Rome circuit, presided in his 
stead.] 


4. The report of the board of health of the town of Montezuma, 
condemning a mill-pond as a nuisance, or their neglect or refusal 
to perform this duty, being necessary to the exercise of jurisdic- 
tion by the mayor and council, it would have been better if the 
‘report had been made before the summons was issued, but as it 
was made before the trial and before any decision was rendered, 
it was a mere irregularity which «does not affect the real merits of 
the case. 

. The mayor and council of Montezuma may act summarily upon 
the report of the board of health, and cause nuisances to be abated 
within the town; but where the mayor and council were not act- 
ing summarily, but had summoned defendants before them to 
show cause why a mill-pond should not be declared a nuisance, 
and if so found, why it should not be abated, and an issue was 
thus made between the town, alleging the mill-pond to be a nuis- 
ance and the defendants denying it, the report of the board of 
health was hearsay and not admissible in evidence. The mem- 
bers of the board were competent witnesses, and if their testimony 
was desired, they should have been sworn. 

. Evidence of a tender of money designed to prevent the rebuilding 
of a dam alleged to be a nuisance related to a proposition with a 
view to compromise, and was not admissible. 

. The mayor and council of Montezum1 have jurisdiction to deter- 
mine whether a mill-pond within the town is a nuisance, and al- 
though they may have employed an attorney to prosecute the case, 
this alone would not disqualify them from trying it. Nor would the 
interest which such officers have in common with other citizens of 
the town, by reason of their residence therein, disqualify them. 
But where a member of council has a personal interest in the re- 
sult of the case, he is not competent to preside in it. 

. If it should appear that a mill-pond within the town of Montezuma 
is prejudicial to or endangers the health of the town or any part 
thereof, it ought to be declared a nuisance and abated. If it does 
not prejudice or endanger the health of the town, but the sickness 
there is produced by other causes, it should not be disturbed. 
October 2, 1884. 


Municipal Corporations. Judge. Montezuma. Nuis- 
ance. Evidence. Compromise. Jurisdiction. Mills. 
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Before Judge Fort. Macon Superior Court. December 
Term, 1883. 


To the report contained in the decision it is only neces- 
sary to add the following: 

From a judgment of the Mayor, etc., of nee 
declaring a mill-pond to be a nuisance and ordering it 
abated, Minor, surviving partner of Drumright & Minor, 
and the executors of the deceased partner, sued out a 
certiorari, alleging, in brief, the following errors: 

(1.) That the judgment was contrary to law. 

(2.) Because the Mayor, etc., erred in refusing to con- 
tinue the case, on motion, because of the absence of wit- 
nesses. 

(3.) Because they overruled written objections going 
to show them disqualified, and refused to hear proof of 
such objections.—These were based on the ground that the 
mayor and each of thecouncil had previously given evidence 
against plaintiffs in certiorari on the identical question on 
trial, and thus had formed and expressed an opinion as to 
it; that they had employed an attorney to prosecute the 
action to abate the pond as a nuisance, had interviewed 
witnesses, and had openly declared that it was a nuisance, 
- and that they intended to abate it; that J. E. DeVaughn, 
one of the council, owned land flooded by the pond, and 
had said that the pond was a nuisance, and that if the 
Mayor, etc., would not abate it, he could and would have 
the water removed from his land. 

(4.) Because the Mayor, etc., admitted the report of the 
board of health of Montezuma, condemning the pond asa 
nuisance, in evidence, over objection of plaintiffs in certio- 
rari.—The objection was based on the grounds that the 
appointment of the board was not proved from the min- 
utes and the genuineness of the report proved; that if 
showed on its face that it was subsequent to the com- 
mencement of the proceedings; that each of the board 
had given evidence against plaintiff in certiorari, and had 
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formed and expressed an opinion, and were not. impartial, 
und were appointed with a view to their expression of 
such opinion. 

(5.) Because the Mayor, etc., rejected evidence to show 
that the pond was essential to the value of the mill; that 
damage would result from its destruction; and that no 
adequate compensation had been paid or tendered. 

(6.) Because B. B. Hinton, Esq., the attorney employed 
by the Mayor, etc., consulted with them in secret during 
the progress of the trial and while they were deliberating 
on the case. 

(7.) Because the Mayor, etc., admitted evidence of two 
witnesses, Wilson and Jarnagin, to the effect that, acting 
for the council, they had offered to Drumright, one of the 
firm of Drumright & Minor, who owned the mill, $800.00 
if he would not rebuild the dam after it broke; that he 
offered to take $1,000.00; that he agreed to take $800.00, 
but subsequently “ backed out.” Wilson testified that this 
proposition was to compromise the matter.—The objection 
was that Drumright was dead, and that propositions of 
compromise were inadmissible. 

(8.) Because the Mayor, etc., have no power summarily 
to destroy the property of plaintiff in certiorari, without 
trial by common law. 

(9.) Because the Mayor, etc., refused to rule out the tes- 
timony of Wilson and Jarnagin, as above stated, on motion. 

(10.) Because the Mayor, etc., allowed the witness, Jar- 
nagin, to testify that he offered, through Wilson to Drum- 
right, $800.00 not to rebuild the dam, and refused to allow 
him to be asked the value of the mill and dam and how 
much the breaking of it would damage the plaintiffs in 
certiorari. 

The Mayor, etc., answered the certiorari. They explained 
the refusal to continue, stating that time was allowed, and 
efforts were used by them to obtain the evidence of an ab- 
sent witness, but owing to the facts that the witness refused 
to attend, saying that he had no opinion on the subject (he 
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being a medical expert), that he lived out of the town, and 
when served with an attachment, was in another county, 
it was impossible to secure his presence. They denied 
that it was offered to show that the appointment of the 
board of health was not genuine, and asserted that the re- 
cord showed that it was, and that the board reported before 
the trial. They admitted that the members of the board 
of health had expressed an opinion that the pond was a 
nuisance before their appointment, but asserted that al- 
most every other intelligent citizen had done the same 
thing, and that it would have been impossible to have ap- 
pointed a board of health not directly interested and com- 
posed of members who had not formed or expressed an 
opinion to that effect. They denied, however, having ap- 
pointed the board with a view to such opinion. 

In regard to the offer to pay $800.00 to Drumright if the 
dam should not be rebuilt, they answered that plaintiff in 
certiorari had shown by several witnesses that no offer of 
compensation had been made; and in rebuttal, this offer to 
pay was allowed to be shown. They held that the death 
of Drumright made no difference, as it appeared that Wil- 
son and Jarnagin were acting for both parties, and were 
alive. They denied secret consultations, and asserted that 
the trial was fair and impartial. 

A traverse was filed to the answer; but the bill of excep- 
tions contains a copy of a consent order that the judge 
should pass a final judgment on the petition and answer, 
and an agreement of counsel, which was made part of the 
answer. 

The judge sustained the certiorari, and ordered a new 
trial. The Mayor, etc., excepted. 


B. B. Hinton, for plaintiffs in error. 


J. W. Hayaoop; W. A. Hawkins; E. G. Soumons, for 
defendant. 
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Branuay, Judge. 


This is a proceeding under the charter of Montezuma 
(Acts 1871, p. 123) to abate a mill-pond within the limits 
of the town, on the ground that it is a public nuisance, 
injurious to the health of that community. The evidence, 
on the trial of the case, was conflicting. The mayor and 
council adjudged the pond to be a nuisance, and ordered 
it abated. The defendants certioraried the case; the su- 
perior court sustained the certiorari, and ordered a new 
trial, and the plaintiff in error excepted. 

1. After the decision of the equity cause by this court 
between these parties (70 Ga., 191) was rendered, by 
which the jurisdiction of the mayor and council to abate 
nuisances within the town, on the report of the board of 
health, was sustained, and on the 12th day of April, 1883, 
the case came on again to be heard. The report of the 
board of health, condemning the pond as a nuisance, was 
made on the 9th day of April, 1883, after the defendants 
had been summoned, but before the hearing of the case. 
This report, or the neglect or refusal of the board of health 
to perform this duty, is necessary to the exercise of juris- 
diction by the mayor and council, and it would have been 
better if the report had been made before the summons 
was issued. But as the report was made before the trial, 
and before any decision was rendered, it was a mere irreg- 
ularity which does not affect the real merits of the case. . 

2. This report was “tendered,” on the trial, by counsel for 
the plaintiff in error, and objected to by counsel for de- 
fendants in error on several grounds, none of which, under 
the view we take of the case, were very material. The 
mayor and council overruled the objections, and ordered 
the report to be read in evidence. The statute provides 
that the mayor and council may act summarily upon the 
report of the board of health, and cause nuisances to be 
abated within the town. Such summary action, in ordi- 
nary cases, would be unobjectionable ; but in this case, the 
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mayor:and council were'not acting summarily. They had 
summoned the defendants before them to show cause “why 
the Drumright and Minor mill-pond should not be declared 
a nuisance, and if so found, why it should not be abated.” 
The town alleged it to be a public nuisance, the defendants 
denied it; and this was the sole issue between the parties 
on the trial. The report of the board of health, therefore, 
was not legal evidence. It wasonly hearsay. The members 
thereof were competent witnesses, and if their testimony 
was desired, they should have been sworn, that the defend- 
ants might have had an opportunity to cross-interrogate 
them. It is true there was no express objection on this 
ground to the admission of the report in evidence ; but, as 
it was ordered to be read in evidence, it is best that its 
legitimate use and effect should be hereafter understood. 

3. Ail that portion of the testimony in relation to the 
alleged tender of $800.00 to Drumright, in his lifetime, 
designed to prevent the re-building of the dam, related to 
nothing more than a proposition made with a view toa 
compromise of the controversy. It was not legal evidence. 
Code, §3789. It ought to have been ruled out, and the 
evidence confined to the issue, whether the pond was a 
public nuisance or not. 

4. This court has held in 70 Ga.—before cited—that the 
mayor and council of the town hasjurisdiction of this ques- 
tion. Though that body may have employed an attorney to 
prosecute the case, this alone would not disqualify them to 
try thecase. Ziftvs. County of Dvugherty (present term). 
Nor would the interest which such officers have, in common 
with other citizens of the town, by reason of their residence 
therein, disqualify them. Dillon on Mun. Corporations, 
Sec. 360-1, and Georgia cases there cited. But this court 
has not held that a judge, personally interested in the 
result of a suit, is competent to preside therein on the trial 
of the case. Defendants alleged “that J. E. DeVaughn, 
one of the council, owned land flooded by the pond, and 
had said that the pond was a nuisance, and if the mayor 
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and council would not abate the same, he could have the 
warer removed from his-land, and intended to do so,” and 
they offered to prove these facts. This motion was over 
ruled, and DeVaughn presided on the trial of the case. He 
has since filed a bill against Minor, which was determined 
in his favor at the September term, 1883, of this court. 
72 Ga., 208. 

If the facts alleged by defendants to be true, in relation 
to DeVaughn’s interest in the issue on trial, are true, then 
he was not qualified to preside either as judge or juror in 
the case. ‘So tender is our law of bias on the part of the 
noblest and purest in behalf of self-interest, that no judge 
is permitted to sit in a case in which he has any interest.” 
Mayor, etc., of Macon vs. Huff, 60 Ga., 224-5; Code, 
§205. If DeVaughn is pecuniarily or personally interested 
in the issue, let him retire from the court, and let the 
mayor and remaining aldermen, who have no more interest 
in the question than that of any other good citizen of the 
town, proceed with the trial. 

5. “A particular use of property may sometimes be for- 
bidden, where, by a change of circumstances and without 
the fault of the owner, that which was once lawful, proper 
and unobjectionable, has now become a public nuisance, 
endangering the publics+healthor public safety. Mill-dams 
are sometimes destroyed on this greund.” See Cooley Con. 
Limitations, 595; Miller vs. Craig, 3 Stockton, 175. If, on 
a re-hearing of the case, it should appear that the pond is 
prejudicial to, or endangers the health of the town, or any 
part thereof, then it ought to be declared a nuisance and 
abated. If it does not prejudice or endanger the health of 
the town; on the contrary, if the sickness there is produced 
by other causes, the right of private property ought to be 
respected, and the pond should not be disturbed. See 
Milne ws. Davidson, 16 Am. Dec., note, 194; Baker vs. 
Boston, 22 Am. Dec., 421. 

What we have said is sufficient to show that the judg- 
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ment of the snperior court was right. We do not deem it 
necessary to decide the other questions raised in the case. 
Jadgment affirmed. 


THE PyrROLUSITE MANGANESE ComPANy vs. WARD. 


1. The law of this state providing for the issuance of an attachment 
against a non-resident debtor is not in conflict with section 2, ar- 
ticle 4 of the constitution of the United States, which declares 
that citizens of each state shall be entitled to all privileges and 
immunities of citizens of the several states, nor is it in conflict with 
the fourteenth amendment of that constitution. 

(a.) A corporation is not a citizen. 

2. Where an attachment was issued on an open account, there was 
no error in leaving the cave to the jury, although the proof of the 
account was a writing. 


December 21, 1884. 


Constitutional Law. Attachments. Citizens. Corpora- 
tions. Practice in Superior Court. Before Judge Fain. 
Bartow Superior Court. July Adjourned Term, 1883. 


Ward sued out an attachment against the Pyrolusite 
Manganese Company, on the ground of non-1esidence. 
The declaration in attachment declared on an open account. 
On the trial, the defendant moved to dismiss the attach- 
ment, on the grounds that the attachment laws as to non- 
residents were in conflict with the 14th amendment to the 
constitution of the United States. The proof submitted 
in support of the plaintiff's case was a written contract of 
lease. The court refused a non-suit, and submitted the 
case to a jury, who found for the plaintiff. Defendant ex- 
cepted. 


Joun W. Akin, for plaintiff in error. 


GraHAM & Fouts, for defendant. 
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BLANDFORD, Justice. 


The defendant in error sued out an attachment against 
the plaintiff in error on an account for rent because the 
plaintiff in error resided out of the state. Flaintiff in 
error moved to dismiss the same, on the ground that it 
was void under the 14th amendment to the consti- 
tution of the United States, which motion the court over- 
ruled. The defendant also insisted that the court should 
have rendered judgment in said case, and that the same 
should not have been left to a jury. This was also over- 
ruled; and these two grounds form the errors excepted to. 

1. Section 2, article 4, constitution of the United States 
declares, “ that citizens of each state shall be entitled to 
all privileges and immunities of citizens of the several 
states.” This clause has always been construed to mean 
that the citizens of one state should be allowed the same 
rights as the citizens of another state; that is, this clause 
made any citizen of any state a citizen of a!l other states; 
and our law as to attachments against non-resident de- 
fendants was and is not in conflict with this clause of the 
constitution in this particular. The 14th amendment to 
the constitution of the United States confers no greater 
right on the citizen than is conferred by section 2, article 
4 of the constitution, in the particular named. 

No one ever dreamed that the attachment laws of the 
several states, authorizing attachments against non-resident 
defendants, were violative of the constitution of the United 
States. Argument is unnecessary. Cooley’s Const. Lim., 
492, and cases cited. Corporation not acitizen. 1 Black R., 
286. 

2. The court did right, under the law and facts of this 
case, to leave the case to the jury; the action was upon an 
account, and the proof of the same was a writing. 

Judgment afiirmed. 
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Fatvey vs. ADAMSON. 


. Where an attachment against a debtor, issued ex parte, on the 
ground that he had fraudulently transferred his property, and, 
upon application by the defendant and a hearing before the judge, 
the attachment was dismissed, this was such an adjudication as 
could be excepted to and brought to this court for review. 

. Where an attachment issued against a debtor on the ground of the 
fraudulent transfer of his property, the fact that a claim had been 
interposed by a third party, and equitable issues had been tendered 
therein by the plaintiff for the purpose of redeeming and subject- 
ing property alleged to have been transferred as security, would 
not prevent the defendant in attachment from seeking to have it 
dismissed, as provided by section 3299 of the Code. 

(a.) Where a plaintiff had sued out such an attachment, and was 
proceeding against the defendant and his property, and the prop- 
erty levied on was claimed by a third party, the defendant could 
proceed to have the attachment removed, although he did not lay 
claim to the property under levy. 

(b.) The right of the plaintiff to subrogate himself to the defendant’s 
position for the purpose of redeeming and subjecting the property, 
could not be passed upon on a summary motion to dismiss the at- 
tachment. 

. On an application to dismiss an attachment granted ex parte on 
the ground of a fraudulent transfer of property by the debtor, the 
decision of the judge on disputed facts may be reviewed; but in 
making such judgment, he is allowed the exercise of a sound dis- 
cretion similar to that which he has in cases of injunction; and 
such discretion will not be controlled unless it plainly appears to 
have been abused. 
January 21, 1885. 


Practice in Supreme Oourt. Debtor and Oreditor. 
Attachment. Practice in Superior Court. Before Judge 
Hamyonp. Fulton Superior Court. March Term, 1884. 


_ Falvey sued out an attachment against Z. W. Adamson, 
on the ground that the defendant was making, or had made 
and was about consummating, a fraudulent transfer of cer- 
tain property to his father, C. Q. Adamson, for the pur- 
pose of defeating his creditors. An attachment issued ex 
parte, and was levied on the property, and a claim was in- 
terposed by the father. Subsequently the defendant 





494 SUPREME COURT OF GEORGIA. 


Falvey rs. Adamson. 


moved to dissolve it, disclaiming owning the property, but 
denying the allegations of fraud. Plaintiff objected to the 
hearing.of this motion,.because defendant disclaimed any 
interest in the property, and because the claim case was 
pending, and certain equitable isstes had been filed therein, 
as stated in the second division of the decision. The evi- 
dence was voluminous and conflicting. The presiding 
judge dismissed the attachment, and plaintiff excepted. 

On the call of the case in the Supreme Court, a motion 
was made to dismiss it, on the ground that there was no 
final adjudication excepted to. 


J. Ti. Lumpxry, for plaintiff in error. 


Mynatr & Howett, for defendant. 


Hatt, Justice. 


1. The motion to dismiss this writ of error must be de- 
nied. The decision complained of was necessarily final as 
to the attachment in question; it took it out of the court 
below. Code, §4250. The act of 1873, Code, §3301, 
under which this proceeding was had, provides that the 
granting or refusing an attachment by the judge, under 
that article of the Code, may be excepted to, and carried 
to the Supreme Court, as was practiced in applications for 
injunctions prior to the 28th of October, 1870. That is, 
they should be brought to this court, as was provided in 
section 4250 of the Code, and cognate section, existing 
prior to that time, when the legislature provided what is 
known as a fast bill of exceptions for bringing to this court 
decisions upon applications for injunctions. Code, §§3212- 
3215. This bill of exceptions complies strictly with the 
requirements of law existing previous to that time. 

2. The attachment was issued upon the ex parte showing 
of the plaintiff, and was levied upon property which was 
claimed by a third party. The claim was returned, and 
while pending in the superior court, the defendant took 
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measures, in accordance with the provisions of the law ap- 
plicable to the case (Code, $3299), to have the attachment 
removed ; and upon this application, after a careful and full 
hearing of the evidence introduced by both parties, the 
court removed the attachment. It is now insisted that 
this was error, because it is said that this action carried 
with it the claim case in which certain special issues had 
been formed, among others one which set up that the sale 
from the defendant in attachment of the property levied 
on to the claimant amounted to a security only for the 
payment of certain liabilities due from the former to the 
latter; that the value of the property exceeded the amount 
of this indebtedness ; and that the plaintiff had. a right to 
pay off this incumbrance and apply the excess which might 
arise from the sale thereof to the extinguishment of his 
claim; that he offered to pay the claim of the claimant, 
in order that this surplus might be thus applied; that by 
dismissing the attachment, he was deprived of the right to 
try thisissue. It is further insisted that the defendant could 
take steps to remove the attachment only in case it had 
been levied on his property, and that in this instance, the 
levy was upon property to which he disclaimed title. 

It is to be remarked that all these proceedings took place 
before the term of the court to which the attachment and 
the claim to the property levied on were returned. By 
the terms of the act of 1873, the attachment could issue 
only where the defendant had sold, or conveyed or con- 
cealed his property, or threatened, or made preparations 
todo so, which property was liable to the payment of his 
debts, and for the purpose of avoiding the payment of the 
same. The act of 1877 makes fraudulent liens on property 
subject to the provisions of thislaw. Code, §§3297,3297(a). 
When application is made for this process, the judge may 
issue it either without calling on the defendant, or after 
he has called upon him to show cause why it should not 
be granted, and if issued before cause is shown, then the 
defendant may take steps to have it removed. Whenever 
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it is granted, by the terms of this act, it is to issue in the 
usual form, and to be directed as usual, and to be executed 
as existing laws provided, and it is subject to traverse, re- 
plevy, demurrer and other modes of defence, as prescribed 
by such laws. Code, §§3298, 3299, 3300. 

We are not aware of any practice or principle which 
would deprive the defendant of his right to have this at- 
tachment removed, by reason of the interposition of a 
claim to the property levied on; the defendant is not a 
party to the issues made upon the claim; he hasno power 
to interpose it or to prevent its interposition; he is not 
heard as a party on the trial. In this anomalous proceed- 
ing affecting his rights of property, he is, according to our 
practice, compelled to occupy a neutral position; but he 
is certainly a party to the process which seeks to bring the 
property to sale, and all his rights of defence to that are 
expressly reserved by the words of this statute. The 
claimant has rights that he does not possess, and he has 
some of which the claimant cannot avail himself. 

It is insisted here that he can make no effort to remove 
the process unless “his property has,” in the language of 
the statute, “ been attached without a hearing,” as therein- 
before provided, and that in this instance he disclaims 
title to the property. on which it has been levied. This 
objection comes with bad grace from the plaintiff, who is 
not in a situation to accept this disclaimer, without at the 
same time abandoning the pursuit of his rights to subject 
the property. He necessarily insists, in the inception and 
prosecution of the suit, that the property levied on is sub- 
ject to his debt, although the defendant has fraudulently 
conveyed it for the purpose of avoiding the payment 
of the same. The statute in question evidently contem- 
plates that the plaintiff shall have power to reach property 
so situated, and in that connection it provides a mode and 
a tribunal by which the defendant may summarily trav- 
erse the ground upon which the attachment issued. To 
say that he could not rid himself of the writ when the 
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property was claimed, would, in a vast majority of in- 
stances, be to deprive him of the defence which the statute 
gives him. Had this been the purpose of the legislature, 
a very few words would have sufficed to express it, but in 
the absence of such an expression, it would be going too 
far, according to the strict rules of construction that uni- 
versally obtain in applying such statutes, to infer such an 
exclusion from a single word, the meaning of which does not 
clearly import it, but rather its opposite. Courts have no 
power to enlarge or restrict the provisions of statutes; this 
is the province of the legislature ; if, under the pretext of 
interpretation, we should make an exception to the act, we 
would usurp its functions. The plaintiff complains that, 
by dismissing his attachment, he is deprived of the right 
of subrogating himself for the defendant and exercising 
the right of redeeming the property in the hands of the 
claimant for the payment of certain specified debts of the 
defendant assumed by him. This, however, is an issue 
which the judge has no right to determine in a manner so 
summary, even if the purpose of the conveyance be such 
as the plaintiff claims that it is. 

3. The plaintiff urges that the judge’s determination of 
this issue is not “conclusive” upon him, and that it is 
subject to review by this court, irrespective of the rule 
that obtains in the exercise of a sound discretion in grant- 
ing or continuing injunctions, or in ordering or refusing 
new trials in cases of conflicting evidence. We are of a 
different opinion. It is true that the act of 1873, which. 
is embodied in §3301 of the Oode, does contain certain. 
words omitted from that section; but still, the section 
gives the exact sense of the enactment, dispensing only 
with certain tautological expressions. The Code declares. 
“that the decision of the judge granting or refusing an at- 
tachment under the provisions of this article may be ex- 
cepted to and carried to the Supreme Oourt, as was prac- 
ticed in applications for injunctions prior to 28th October, . 
1870.” The corresponding part of the statute is in these: 

v 78-33 
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words: “A refusal to grant such attachment shall not be 
conclusive on the party applying, but he may except to the 
decision and carry the same before the Supreime Court for 
review, as applications for injunction were carried prior to 
the act of 1870. So also the granting of such attach- 
ments may be excepted to, as refusals to grant injunctions 
prior to said time.” It is, therefore, evident that the word 
“conclusive” is here used in a qualified and limited sense, 
as it was theretofore used in reference to the granting or 
refusal of injunctions. It is so far conclusive only as to 
secure the right of having the decision reviewed upon bill 
of exceptions and writ of error. In this respect, attach- 
ments sought under this act are placed upon the same 
footing as injunctions; and when the case is brought 
here on writ of error, it will be determined in accordance 
with the rules that obtain in cases of injunction. Thereis 
an express provision of the Code, §3220, “ that the grant- 
ing and continuing of injunctions must always rest in the 
sound discretion of the judge, according to the circumstan- 
ces of each case,” and this is the rule of decision which is 
prescribed in cases of attachment upon the ground involved 
in this case. It is almost needless to remark that we never 
interfere with the exercise of his discretion in any case, 
unless it plainly appears that it has been abused. The 
testimony leaves it doubtful, to say the least, whether the 
transaction in question was bona fide or fraudulent; the 
preponderance is rather in favor of its fairness. This is 
the conclusion at which the judge trying the issue, both as 
court and jury, arrived, after a full and, as it seems to us, 
most careful investigation of the proofs before him. We 
cannot say that the suspicious circumstances brought out 
by the plaintiff’s evidence were not satisfactorily explained 
by the facts which the defendant adduced. Had a jury 
trying this issue reached this conclusion, and had the judge 
presiding at its trial been content to let the verdict stand, 
we could not, without glaring inconsistency, and without 
reversing all our decisions, interfere with his judgment. 
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Although this attachment is at an end, the plaintiff is not 
without his remedy. His rights, if he has any, are not 
concluded by this interlocutory judgment. The evidence 
received after the judgment was made up has not been 
considered by us, as doubtless it was not by the circuit court 
judge in making his opinion. 

Judgment affirmed. 


GEORGIA RAILROAD ve. Ivey. 


- In the case of the Central Railroad vs. Thompson, 54 Ga., 509, it 
was held that, under the statute law of this state, a railroad com- 
pany is liable for injuries to the person of an employé by the neg- 
ligence or misconduct of other employés of the company, without 
negligence on his part, whether such injuries are connected with 
the running of trains or not. That decision has stood for nine 
years, and the doctrine of stare decisis applies. 

(a.) Leave granted to review that case. 

(b.) That no property has passed and no rights vested under it, does 
not prevent the doctrine from applying. It was the construction 
of a statute in reference to the legal status of all employés of rail- 
road companies, and became settled law; and it entered into 
every contract between the master and servant, and regulated their 
rights. 

. The fact that there may have been no other recovery under the 
ruling made in that case, or that the plaintiff therein having died 
from causes disconnected from the injury, that action abated, 
would not affect the principle ruled. 

(a.) That other points ruled in that case had since been modified or 
reconciled with other rulings, while the principle now reviewed 
had been tacitly recognized, would strengthen, not weaken it. 

(b.) The case of Henderson vs. Walker, receiver, 55 Ga., 781, was, in 
fact, decided before the case of Central Railroad vs. Thompson, 54 
Ga., 509, though contained in a later volume of reports. 

. The construction put on sections 3033, 3036 of the Code in the case 
under review has never been doubted, but has been several times 
impliedly affirmed. 

. The statutes regulating liability of railroads to employés injured 
by the negligence of co-employés are not special laws, and are not 
obnoxious to the provision in the constitution that ‘‘laws of a 
general nature shall have uniform operation throughout the state, 
and no special law shall be enacted in any case for which provision 
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has been made by an existing general law.’’ Nor is this a special 
law affecting private rights, which is unconstitutional as varying 
the general law without the ‘‘ free consent in writing of all persons 
to be affected thereby.’’ 

5. The verdict is supported by the evidence. 

(a.) Sections 3033, 3034 and 3036 of the present Code were contained 
in the Code of 1863, forming a distinct article on the subject of in- 
juries by railroad companies, and regulating their liability to 
strangers and employés, not only for injuries resulting from the 
running of trains, but for damages done by any person in the em- 
ployment and service of the company. This law was recognized, 
ratified and made constitutional by the constitutions of 1865 and 
1868. 

(b.) Ifthe injured person be, at the timeof the injury, in the service of 
the company, if without fault he may recover, if at fault he cannot 

recover. Any other person may recover, though at fault, but the 
recovery will be less on account of such fault. 


September 16, 1884. 


Railroads. Damages. Negligence. Master and Ser- 
vant. Principal and Agent. Practice in Superior Court. 
Constitutional Law. Before Judge Fort. COlarke Supe- 
rior Court. May Term, 1884. 


Mrs. L. D. Ivey brought her action against the Georgia 
Railroad for the homicide of her husband. The declara- 
tion alleged that, “on account of negligence of said com- 
pany or its agents, in not properly and safely constructing 
the temporary works around said bridge, and the careless 
handling of heavy timbers by other employés of said com- 
pany, which were being raised to the top of said bridge, 
and the careless knocking of some of the upright pieces, 
which held up said bridge or scaffold,” the bridge and scaf- 
fold fell, and thereby plaintiff’s husband was killed. 

Defendant demurred to the declaration, on the ground 
that no cause of action was set out. The denturrer was 
overruled. 

The jury found for the plaintiff $6,000.00. Defendant 
moved for a new trial, which was refused, and it ex- 
cepted. 
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Jos. B. Cummina; A. R. Lawton, for plaintiff in error. 


Atrx. 8S. Erwry; P. B. Jounson, for defendant. 
Jackson, Chief Justice. 


In erecting a bridge across the Oconee river at Athens, 
in order to enable trains of cars of the Georgia Railroad 
and Banking Company to enter the town and land passen- 
gers and freight at a new depot, an employé of the com- 
pany was killed by the negligence and carelessness of other 
employés, all employed in the erection of the bridge, and 
his widow brought suit, alleging the foregoing facts, for his 
homicide. A demurrer that the action did not lie, because 
the doctrine of “ respondeat superior” did not apply to 
railroad companies, except in cases connected with running 
the trains, but that the law applicable to all other persons 
in cases where servants and employés got hurt about the 
business of the master was also applicable to the railroad 
companies, and was not altered in respect to those compa- 
nies by the statutes of this state, except when the employé 
was hurt by the running of the trains, was overruled, and 
defendant excepted. 

In the Central Railroad and Banking Company vs. 
Thompson, reported in 54 Ga., 509, it was held that the 
statute law of this state did make railroad companies lia- 
ble in such cases as this, and counsel for plaintiff in error 
obtained leave to have that case reviewed. Accordingly - 
the principle there ruled has been very powerfully and 
earnestly assailed by very able railroad counsel, the ablest 
and most thoroughly read counsel of these corporations in 
this state, and the peers of any in the United States, it is 
believed; and the court has listened to them with that 
attention and respect which are due to professional learn- 
ing and logic. 

1. It did not fail to strike such counsel that a principle 
decided nine years ago, and recognized so long as law in 
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subsequent opinions of a bench changing in its personnel, 
too, as ours does so often, was planted so long and had 
taken root so deeply in our Georgia jurisprudence as to 
render it aged, if not venerable, and that possibly the prin- 
ciple stare decisis would so encrust the trunk as to make 
it impervious to any axe, however heavy and sharp, though 
wielded with muscles however strong and trained. It was, 
therefore, argued that no property had passed and no rights 
been vested under this decision, and, therefore, that the 
weight of the doctrine of stare decisis did not bear on the 
case reviewed. It is our opinion that the doctrine is as 
applicable here as in other cases. A construction of a 
statute in reference to the legal status of all employés of 
railroad companies, in their relations to other employés 
and to the corporations, was given in that case by a unani- 
mous bench, and became settled law; it entered into 
every contract between master and servant; it fixed the 
liability of the master for the default of a co-employé in 
case of none by the servant hurt; it took railroad compa- 
nies without the ordinary rule of the liability of the mas- 
ter to his servant; it made the corporation, on the one 
hand, more careful to employ competent fellow servants, 
and the injured servant more cautious in his own acts, so 
as to be free of all fault himself; and thus the master, 
when he contracted with employés, and the employé, when 
he engaged to work with his master, the railroad corpo- 
ration, contracted with each other in the light of this law, 
as construed by this court. There is no statute law of 
more consequence and importance than those touching 
railways, and none which ought to be more firmly settled. 

2. But it is urged again that no recovery has been yet 
had under this construction of the Code in Thompson’s 
case, and nothing, therefore, is to be unsettled. Even 
Thompson died, and the action abated, and he got nothing, 
and his wife and estate nothing, because he did not die of 
the injury, it is said; but that cannot affect the principle 
ruled. If, in every case where it has arisen, there was no 
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recovery because of other controlling facts, the principle 
ruled is not shaken. If another point in the Thompson 
case was modified and reconciled with prior cases, and this 
point left untouched, it is not easy to see how this was 
thereby jostled. On the contrary, the very fact that this 
was untouched, not even doubted, while other points in 
the same case were under review or advisement, strength- 
ens the foundation of stare decisis as a support of this. 
So that the rulings in Kelly’s and Kennedy’s cases reported 
in 58 Ga., 107 and 485, while they reconcile Thompson’s 
case in respect to the onus or burden of proof being on the 
Railroad Company to show fault in the employé with 
Campbell’s case in 53 Ga., 488, which put it on the plain- 
tiff employé, and show both to be right on the facts of each, 
by leaving the principle we are now reviewing untouched, 
strengthen it, if they affect it at all. 

So also it is simply a mistake that Judge Bleckley, in 
Henderson vs. Walker, receiver, 55 Ga., 781, doubted this 
construction of the statute. That case, though reported 
in the 55th, was decided before Thompson’s case, though 
reported in the 54th. Both were heard at the same term, 
Henderson’s case from the Rome, and Thompson’s from 
the Eastern circuit, but the Rome circuit and Henderson’s 
case were called before the Eastern, and Henderson’s was 
decided before Thompson’s, Therefore, where the judge 
says in the Henderson case, construing sections 2083, 3033 
and 30386 of the Code, that “it admits of some doubt 
whether the section embraces any injuries but such as are 
sustained from the running of the cars or engine,” and 
adds, ‘‘ we are inclined to think the terms of section 3033 
are broad enough to comprehend all injuries,” he an- 
nounced the pioneer opinion of the court on the construc- 
tion of §3033, which was subsequently at the same term 
relieved of doubt, so far as Chief Justice Warner, Judge 
Bleckley and myself, then the bench, are concerned ; and 
all rubbish being cleared away, we thought we saw a clean, 
broad road to the principle now being reviewed. 
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3. The fact is that the construction put on the statutes 
embodied in §§3033 and 3036 has never been doubted for a 
second by any member of this court from the date of its 
delivery up to this review. The bench has been filled 
since, in addition to the venerable and venerated Chief 
Justice Warner, Judge Bleckley and myself, by Justices 
Crawford, Hawkins, Speer, Hall and Blandford; and it 
would be wonderful if so many men, who construe a law 
under oath and without the slightest prejudice, were wrong, 
and only the counsel of corporations, who construe it with 
fees in their pockets, were right. 

In 56 Ga., 196 and 586; 58 Jd., 107, 216, 485; 59 Jd., 
436, 440; 68 Jd.,699; 69 Jd., 347, 715, 720, the construc- 
tion was recognized and affirmed either expressly or by 
necessary implication. The two cases from the 69th are 
directly in point. 

The first was for an injury on trestle work, disconnected 
from any immediate running of the cars, just: like the case 
at bar; and the other was for an injury in falling in a pit 
or hole left by workmen on the track after the employé 
was safely landed. It matters not a jot or tittle that the 
cases were defeated on other grounds; this was distinctly 
recognized as law. So is the 68th Ga., 699. 

4, But it is argued that the statutes are unconstitutional, 
Art. 1, sec. 4, par. 1, (Code, §5027). We cannot think 
so. That provision is simply that “laws of a general 
nature shall have uniform operation throughout the state. 
and no special law shall be enacted in any case for which 
provision has been made by an existing general law. No 
general law affecting private rights shall be varied in any 
particular case by special legislation, except with the free 
consent in writing of all persons to be affected thereby, 
and no person under legal disability to contract is capable 
of such consent.” 

This is no special law. It is alaw applicable to all rail- 
road companies and their employés, whether employed in 
running trains or not. It would be more special and less 
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general if applicable only to those engaged in running the 
trains. It is a general law embracing in its terms all rail- 
roads and their employés. Nor is it a special law affecting 
private rights which varied a general law without “the 
free consent in writing of all persons to be affected there- 
by,” in thesense of this language in our constitution. It 
would be so if it affected one railroad company without 
such consent, and left out all others. But this affects all 
railroad companies and their employés. It might as well 
be said that a law affecting all lawyers or doctors was spe- 
cial legislation, if it regulated their treatment of clerks or 
students differently from that of common or unprofessional 
people. The cases cited from the Iowa reports are not . 
in point. The constitution and statutes there are unlike 
ours. If that court had so construed statutes like ours, wo 
should differ with them with all deference to their judg- 
ment; but they do not collide, we think, with what we 
decide on our constitution and our statutes. 

5. The verdict is supported by the evidence; enough to 
support it, though conflicting; the presiding judge approv- 
ed it; it is not excessive in damages, and if the principle 
ruled in the Thompson case be law, it ought to stand. 
That judgment, after review, is affirmed; and while as 
legislators we might not have made the law as there writ 
ten, as judges we cannot alter it. §§3033, 3034, 3036 of 
the present Code are in the Code of 1863, there numbered 
§§2978, 2979 and 2980, immediately following each other 
and under article 4, “of injuries by railroad companies.” 
It forms a distinct article on this subject, “of injuries by 
railroad companies ;” §2980 follows §2978 and §2979, with 
no later enactment interjected, as in the present Code. 
The three sections make one law. What is that law? It 
is the liability of railroad companies to strangers and em- 
ployés, not only for the running of the trains, but for “dam- 
age done by any person in the employment and service 
of the company,” not only employed, but in service at the 
time. Ifthe plaintiff be also then in service, if without 
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fault, he, too, may recover; if at fault, he cannot recover a 
cent. Any other person may recover, though at fault, but 
less because at fault. It became law first in the Code of 
1868, as embodied together. It was recognized, ratified 
and made constitutional by the constitutions of 1865 and 
1868. If the legislature should confine it to injuries about 
running the cars, it will afford us pleasure to enforce the 
amendment; if not, we must enforce it as it now stands. 
Judgment affirmed. 


GUERARD eft al. vs. GUERARD et al. 


. Where a will devised all the property of the testator, both real and 
personal, including a lot in Georgia, to his wife for life, with re- 
mainder to the issue of the marriage living at her death, and in 
default of such issue to his ‘‘own right heirs,’’ and where the wife 
of testator died without issue, and the property was claimed by 
the descendants of a brother of testator of the whole blood, and 
also by his brothers and sisters of the half blood on the paternal 
side, it was admissible to prove that the testator was living in the 
state of Pennsylvania up to thedate of his deat, and when the will 
was made; that the property in Georgia was derived from his 
mother ; that the testator had real and personal pruperty in Penn- 
sylvania; and that, by the law of that state at the time the will 
was made, the brothers and sisters of the whole blood would in- 
herit in preference to brothers and sisters of the half blood.. Such 
evidence tended to show the intention of the testator and his 
meaning in using the words his ‘‘own right heirs.’’ 

Under these facts, the descendants of the testutor’s brother of thé 
whole blood would take land in Georgia, to the exclusion of the. 
brothers and sisters of the half blood and their descendants. 
December 1, 1884. 


Wills. Estates. Evidence. Heirs. Words and Phrases. 
Before Judge Apams. Chatham Superior Court. June 
Term, 1884. 


Guerard e¢ al. filed their bill against Guerard e¢ ai. for 
partition, and to obtain a construction of the will of Dr. 
Augustus Guerard, deceased, under which both sides 
claimed, the subject-matter of the conflicting claims being 
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a half interest in a lot of land in Savannah, Georgia. The 
facts are sufficiently stated in the decision. 

Under the charge of the court, the jury found for com- 
plainants. Defendants moved for a new trial, on the fol- 
lowing among other grounds: 

(1.) Because the court admitted parol evidence, over 
objections of defendants, to show the following facts: 
That the testator was a citizen and resident of the state 
of Peunsylvania when he made his will; that he derived 
his title to the property in dispute from his mother, from 
whom the complainants, but not the defendants, are 
descended; that by the law of Pennsylvania, the real 
property in that state of an intestate dying without 
widow, father, mother or issue living at his death, and 
having brothers and sisters both of the whole and half 
blood, or representatives of such brothers and sisters, de- 
scended to and vested in the brothers and sisters of the 
whole blood, or their representatives, to the exclusion of 
those of the half blood. 

(2.) Because the court charged to the effect that the 
words, “own right heirs,” should be given the meaning 
which they had in Pennsylvania, and that kin of the whole 
blood would take under them in preference to kin of the 
half blood. 

The motion was overruled, and defendants excepted. 


Joun M. Guerarp; Wm. S. Basrnaer, for plaintiffs in 
error. 


Denmark & Apams, for defendants. 


BLANDFORD, Justice. 


Augustus Guerard owned a certain tract of land in 
Savannah; he made his will in 1845, by which he left all 
his property, real and personal, to his wife for her life, with 
remainder to the issue of the marriage living at her death, 
and in default of such issue to his “ own right heirs.” The 
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widow took the estate during her life, and died November ° 
1, 1883, without issue of the marriage living at her death. 
The father of the testator was married twice; by the first 
marriage he had two sons, the testator and Robert Godin 
Guerard, whose descendants are the complainants in the 
bill (the defendants in error); by the second marriage, ‘he 
had the plaintiffs in error (the defendants in the court be- 
low), who are brothers and sister of the half blood of the 
testator by the paternal side. The court allowed com- 
plainants to prove that testator lived in the state of Pennsyl- 
vania when he died and when the will was made, and that 
the property in Savannah was derived from his mother; 
also what the law of Pennsylvania was as to who were 
the heirs of a person dying in that state when the testator 
died ; also that testator, when he made this will, had real 
and personal property in the state of Pennsylvania.—This 
testimony was objected to by the plaintiffs in error, and - 
the objection overruled by the court, and they excepted, 
and this is the first ground of error complained of. 

The law of Pennsylvania having been shown to be, when 
this will was made, that the brothers and sisters of the 
whole blood should inherit in preference to the brothers 
and sisters of the half blood, the court below held that 
the testator meant by the use of the words, “ my own right 
heirs,” his brother of the whole blood, and that complain- 
ants in the bill, being the defendants in error and the de- 
scendants of Robert Godin Guerard,the only brother, there 
being no sisters, were entitled under the will to the 
property mentioned in the bill, to the exclusion of broth- 
ers and sisters of the half blood.—This ruling is also ex- 
cepted to, and forms the only other ground of complaint. 
This will will be construed according to the laws of Geor- 
gia. The cardinal rule of construction of all wills is to as- 
certain the intention of the testator. The court will seek 
diligently for the intention of the testator in the con- 
struction of all legacies. Code, §2456. 

‘When called upon to construe a will, the court may 
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hear parol evidence of the circumstances surrounding the 
testator at the time of its execution. So the court may 
hear parol evidence to explain all ambiguities, both latent 
and patent.” “Code, §2457. 

“The word ‘heirs,’ or its equivalent, is. not necessary 
to create an absolute estate, but every conveyance prop- 
erly executed shall be construed to convey the fee unless 
a less estate is mentioned and limited in such conveyance. 
sis The court may hear parol evidence to prove 
the intention.” Code, §2248. 

“ The validity, form and effect of all writings or contracts 
are determined by the laws of the place where executed. 
When such writing or contract is intended to have effect 
in this state, it must be executed in conformity to the laws 
of this state, excepting wills of personalty of persons 
domiciled in another state or country.” Oode of Ga., §8. 
What is the meaning of the words “ my own right heirs,” 
as used by the testator in his will? These words are cer- 
tainly ambiguous. The willitself shows that it was made 
in Pennsylvania. The Code, as above quoted, declares it 
to be the duty of the court to search diligently for the 
intention of the testator in construing his will, and to ena- 
ble the court to find such intention, and to this end parol 
evidence may be heard of the circumstances surrounding 
the testator when the will was executed. We think the 
court did right to admit evidence that testator lived in 
Pennsylvania when the will was executed; also that tes- 
tator had real and personal property in that state when 
the will was made, and that by the laws of Pennsylvania, 
the brothers and sisters of the whole blood inherited from 
and were the heirs at law of testator to the exelusion of 
brothers and sisters of the half blood on the paternal side. 

So the only question remaining is, was the court below 
right in holding that the descendants of the brother of the 
whole blood were entitled to the land in Georgia to the 
exclusion of the brothers and sisters and their descendants 
of the half blood ? 
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The surroumfing circumstances at the time the testator 
made this will indicate very clearly that he meant by the 
use of the’ words, “my own right heirs,” that those per- 
sons whém he intended to take under his will were such 
persoms as were his heirs by the laws of Pennsylvania, 
andas we have seen those persons were his brothers and 
sisters of the whole blood, to the exclusion of brothers and 
sisters of the half blood. This construction is strength- 
ened by the fact that testator owned land and personal 
property in Pennsylvania at the time he made this will, 
and which passed by the same to his brothers and sisters 
of the whole blood. The will designates only one class to 
take, to-wit, testator’s “own right heirs.” It would be 
unreasonable to suppose that testator intended different 
persons to take his real estate in Georgia from those who 
were to take his real estate in Pennsylvania, when he 
designates both classes by the same words, his ‘own right 
heirs.” Wills devising real estate situated in this state 
will be construed according to the rules of construction 
adopted by the laws of this state; among the principal are 
those sections of our own Code that have been cited. It 
appears that the court below construed this will in con- 
formity with those rules (14 Ga., 374; 8 Jd., 37; 49 Td. 
540; 21 Law Library M. P., 309), and his judgment is 
affirmed. 

Judgment affirmed. 


Gunn vs. Knoop, Frerricus & Company. 


A factor of an owner of cotton agreed to sell it for cash to the agent 
ofafirm. It was weighed and the price agreed upon. It was to 
remain in the warehouse of the factor until the next morning, 
when it was to be paid for and turned out for shipment. The bill 
containing the amount of the cotton, with its price, was handed to 
the purchaser, and he endorsed upon it ‘‘O. K.,’’ and signed his 
name. During the succeeding night, and before the time arrived 
for the payment of the money for the cotton, the warehouse in 
which it was stored was burned, and it was destroyed : 
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Held, that the title to the cotton, as well as its actual possession, 
remained in the seller, and he could not recover its value from the 
purchaser. 

(a.) The case in 50 Ga., 644, is unlike the present case. 


November 11, 1884. 


Title. Contracts. Sales. Delivery. Cotton. Factors. 
Before Judge Summons. Bibb Superior Court. October 
Term, 1883. 


To the report contained in the decision, it is only nec- 
essary to add that the jury found for the defendants, and 
a motion for a new trial having been overruled, plaintiff 


excepted. 
Hitt & Harris, for plaintiff in error. 


Bittups & Harpeman; B. M. Davis, for defendants. 


. BLANDFORD, Justice. 


This was an action by plaintiff in error to recover of 
defendants in error the value of nine bales of cotton. 

It appears that the factor of Gunn agreed to sell the cot- 
ton to the agent of Knoop, Freirichs & Co. The cotton was 
weighed and price agreed upon; it was to be a cash sale- 
The cotton was to remain in the warehouse of plaintiff's 
factor until the next morning, when it was to be paid for 
and turned out for shipment. A bill containing the cotton, 
with its price, was handed defendant, upon which he en- 
dorsed “*O. K.,” and signed his name. Before the time 
arrived for the payment of the money for the cotton, during 
the night of the day upon which this bargain was made; 
the warehouse in which the cotton was stored was burned, 
and the cotton destroyed, and the question here is, who is 
to sustain the loss, the plaintiff or the defendants? It is 
insisted by the counsel for plaintiff in error that, undeT 
the authority of the decision in the case of Groover, Stubbs 
& Co. vs. Warfield & Wayne, 50 Ga., 644, the plein- 





’ 612 SUPREME COURT OF GEORGIA. 


Gunn vs. Knoop, Freirichs & Company. 


tiff should have recovered, and that the loss was that of 
defendants in error. In the case relied on, there was no 
loss of the cotton sold, but after it was sold, and the 
contract of sale being manifested in such a way as to take 
it without the operation of the statute of frauds, the pur- 
. chasers refused to pay for it, the cotton having declined in 
price, this court merely held that the seller could main- 
tain an action for damages against the purchasers for a 
breach of the contract. This decision is unquestionably 
right, and does not need argument or authority for its sup- 
port. The case at bar is quite different from the case re- 
ferred to. Here the plaintiff is unable to comply with 
his part of the contract, by reason of the destruction of 
the cotton before its delivery. The title and own- 
ership of, the cotion, as well as its actual possession, 
was in the plaintiff when it was destroyed. By the 
terms of the contract, it was a cash sale, and by §1593 of 
the Code, the title and ownership of the cotton was to 
remain in the seller until paid for. 67 Ga., 352. It\is 
insisted by plaintiffs counsel that this last case is wrong, 
and it has been asked that we review and reverse this case. 
We have considered this request, and are satisfied that the 
decision complained of is correct, not only as regards our 
own statute, but is fully sustained by common la w authori- 
ties. See 1 Benj. on Sales, §§185, 308, 425, 427, and au- 
thorities there cited. We are not aware of any decision 
to the contrary, nor has any been shown by the able 
counsel who argued this case, so we re-affirm the decision 
in the case of Sparrow vs. Pate & Brother, 67Ga., 352. 

We see noerror in the several rulings and decisions 
complained of, and the judgment is affirmed. 
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THe CENTRAL RAILROAD vs. SANDERS. 


. Where an action was brought against ‘‘the Central Railroad and 
Banking Company,” and interrogatories were taken out, crossed 
and executed, the name of the defendant being sc stated in them» 
and subsequently the declaration was amended by inserting after 
the name of the defendant the words, ‘‘of Georgia, lessees of the 
Southwestern Railroad Company,” the interrogatories previously 
executed were not thereby rendered inadmissible. 

. Whether interrogatories should have been suppressed or not, if 
the question of the amount of damages, to which alone they re- 
lated, is waived, the ruling of the court as to the interrogatories is 
immaterial. 

. Where one is injured by the running of a car and engine of a rail- 
road company, the law presumes that such injury was the result 
of negligesge on the part of the company, and to relieve itself of 
such prediction, it must show that it used all ordinary care and 
diligence to prevent the injury. It is not enough for them to in- 
sist that they do not know how the accident occurred, and that. it 
is impossible for them to find out. 

(a.) It appeared in this case that the company did not have a suita- 
ble track ; that the outside of the curve where the accident occurred 

/was lower than the inside; and that the train was behind time and 
was running rapidly to catch up, when the train left the track, 
causing the injury sued for. A verdict for the plaintiff was, there- 
fore, not without evidence of negligence to support it. 


October 21, 1884. 


Interrogatories. “Evidence. Negligence. Presump. 
‘tions. Railroads. Damages. Before Judge COLARKE. 
Quitman Superior Court. March Term, 1884. 


Georgia Sanders brought suit against the Central Rail- 
road for a personal injury, laying her damages at ten thou- 
sand dollars. The defendant pleaded the general issue. 
On the trial, there was no conflict of evidence as to the 
fact that a train on the Southwestern Railroad (which was 
controlled by the Central Railroad under lease) ran off © 
the track while passing around a curve, and that the plain- 
tiff was injured; but the evidence as to the diligence or 

negligence of the railroad was voluminous and conflicting. 
It is unnecessary to set it out in detail, but it is sufficient to 


v 73-34 
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state that the principal points relied on by the plaintiff were 
as follows: The train was seven or eight miles behind its 
schedule time just before reaching the curve, and was run- 
ning more rapidly than the schedule time, in order tocatch 
up. It left the track on the outer side of the curve, tear- 
ing away the rail and stringers on which it rested fora 
‘distance of fifty to seventy-five yards. The track and the 
wreck were examined shortly after the accident. In one 
of the stringers a crack was found extending nearly half 
way through it, and along the edges of the stringers were 
some rotten places. A witness for the plaintiff testified 
that, from his examination, he was of the opinion that the 
-cause of the accident was that the outer side of the curve 
was lower than the inner side, while the contrary should 
have been the case. Another witness testified that he ex- 
amined the track the next day, and that the outside of the 
curve was two and a half or three inches lower than the 
inside ; that the track had been temporarily repaired, and 
he, being in the employment of the road, went there to 
repair it. There was testimony that the supervisor of the 
road was at the place of the injury after its occurrence; 
that he appeared to have been drinking, and indulged in 
some profanity and abuse of the conductor, saying that it 
‘was carelessness and looked like he had been running 
‘thirty miles an hour. (These sayings of the supervisor 
appear to have been admitted for the purpose of impeach- 
ing him.) There was also evidence as to the extent of the 
injury. 

The principal points of contest relied on by the defend- 
ant were as follows: The track at that point was properly 
laid with good material. It had recently been repaired, 
and several agents and employés of the road testified that 
they had been over that portion of the track shortly before 
the injury, and that it appeared to be in good condition. 
While the speed was somewhat faster than the schedule 
time, it was not an unusual or dangerous speed; and the 
track being in good condition, there was no more danger 
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of an accident in running around a curve than on a straight 
track. The stringers were sound and the rails good. The 
crack in one of the stringers was a mere sun-crack, and it 
was notin an unsound condition. The tearing up or splin- - 
tering of timbers was such as might have occurred as the 
result of such an accident wherever it happened and how- 
ever sound the rails may have been. One witness testi- 
fied that where a track was in good condition, it could not 
be told what caused the accident, and that he had seen 
accidents on straight lines as well as on curves. The en- 
gineer testified that his engine was in good condition, and 
he thought the cars jerked it from the track. Another 
witness testified that the cars were in good condition. 
Several other trains had passed over that portion of the 
road on the day when the injury occurred, and had the 
outer rail been lower than the inner one, they would have 
left the track. 

There was some conflicting evidence as to the putting 
in of a short stringer in one portion of the curve, and as to 
whether it was put in before or after the injury, but it ap- 
peared that it was not at the exact point where the train 

‘left the track. 

The jury found for the plaintiff $2,500.00. Defendant 

moved for a new trial, which was refused, and it excepted. 


W. S. Wattace & Son, for plaintiff in error. 


T. H. Picxetrr; J. H. Gurerry, by OC. B. Wooren, for de. 
fendant. 


BLANDFORD, Justice. 


The defendant in error brought her action against the 
plaintiff in error and obtained a verdict and judgment. 
The defendant moved for a new trial on various grounds, 
which motion was overruled by the court below, and de- 
fendant excepted, and error thereon is assigned to this 
court. 





SUPREME COURT OF GEORGIA. 
The Central Railroad tvs. Sanders. 


. The action was originally brought against the Centra] 
Railroad and Banking Company. The declaration was 
‘subsequently amended, without objection, by adding the 
words, after “Central Railroad and Banking Company,” “of 
Georgia, lessees of the Southwestern Railroad Com- 
pany.” While the action remained against the Central 
Railroad and Banking Company, and before amendment, 
certain interrogatories were sued out for Georgia Sanders 
and others, and the case was stated on the interrogatories 
as it appeared originally in the declaration. The declar- 
ation having been amended as above stated, when the de- 
positions were returned into court, counsel for plaintiff in 
error moved to suppress the same, upon the ground that 
when the interrogatories were sued out, there was no case 
against the plaintiff in error in court. This motion was 
refused by the court below, and this forms the first ground 
of complaint by plaintiff in error. 

When the declaration was amended, there was a good 
case against the defendant. This amendment was more 
formal than real ; the misnomer was so amended as to make 
the declaration speak the truth as to the name of defend- 
ant. The defendant was fully advised by the interroga- 
tories of plaintiff as to the case the witness was to be ex- 
amined about. ‘he questions were full, and the crosses 
of defendant were likewise full as to all matters embraced 
therein. We think thetestimony was admissible, and the 
court did right to refuse to suppress the same. See Wright 
vs. Zeigler Bros., 70 Ga., 502. 

2. The defendant moved to suppress other interrogato- 
ries, after the amendment to plaintiff’s declaration had 
been made, on account of some informality as to the state- 
ment of the case in the interrogatories. Whatever merit 
there may have been in this motion when made, the plain- 
tiffin error having waived the ground in its motion for 
new trial that the verdict was excessive, and as this tes- 
timony goes alone to the injuries received by plaintiff, 
which bears alone upon the question of damages, the 
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ruling of the court below on this motion, whether right or 
wrong, is quite immaterial ; and if wrong, under the pres- 
ent aspect of the case, would not work a reversal. 

8. It is insisted by the able and ingenious counsel for 
plaintiff in error that the verdict is not supported by the 
evidence. When one is injured by the running of the cars 
and engines of a railroad company, the law presumes that 
such injury was the result of the negligence of the railroad 
company, and such company, to relieve itself of such pre- 
sumption, must show that it used all ordinary care and dil- 
igence to have prevented the injury. It is admitted by 
counsel for plaintiff in error that the company did not 
know how this accident occurred ; that it is impossible to 
find out. But we submit that, notwithstanding the ignor- 
ance of the company as to the cause of the accident, 
the presumption still exists of negligence on its part. The 
defendant must show, to rebut the presumption, that it 
used all ordinary care and diligence. 

This record shows affirmatively that the company was 
negligent in not having a suitable track; that the outside 
of the curve was lower than the inside; that the train was 
behind its time and was running rapidly to make up; all 
these things were in evidence and submitted to the jury. 
The judge who tried this case was satisfied with the ver- 
dict,—at least.he refused to interfere with the same. Where 
there is evidence to-support the verdict, and the judge who 
tries the case refuses to grant a new trial, this court will 
not interfere. 

Judgment affirmed. 


PuILuips vs. McGurre. 


Under an issue. formed on a distress warrant, the landlord testified 
that he rented land to the tenant and was to receive two bales of 
cotton for the rent; that he also became security for the tenant 
and another for provisions, and had paid off that debt; that the 
tenant had delivered to him one bale of cotton, giving no instruc- 
tion, as to its appropriation; and that he sold it and applied the 
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proceeds tothe payment of the debt which he had paid off as seeu- 
rity. It did not appear that the tenant knew that the landlord had 
taken up the security debt when the cotton was delivered : 

Held, that the intention of the parties as to the application of the cot- 
ton should have been left to the jury, and such intention would. 
control. 

November 11, 1884. 


Debtor and Oreditor. Payment. Appropriation of 
Payments.. Before Judge Harris. Douglas Superior 
Court. January Term, 1884. 


Reported in the decision. 


J.S. James; R. A. Massey, for plaintiff in error. 


Joun V. Epes, for defendant. 


BLANDFORD, Justice. 


Defendant in error sued out a distress warrant against 
plaintiff in error for the sum of one hundred dollars. The 
defendant in the distress warrant filed a counter-affidavit, 
denying that any part of the rent was due. The case was 
appealed to the superior court, and on the trial of the ap- 
peal, McGuire, the plaintiff, testified that he had rented 
land to Phillips, and that Phillips was to pay him two bales 
of cotton, weighing four hundred and fifty pounds each, for 
the rent; that he had become security for Phillips and one 
Morris, in Atlanta, for provisions, and had paid off the 
debt; that Phillips had delivered to him one bale of cot- 
ton, and he sold it and applied the proceeds to the payment 
of the debt which he had paid off and taken up as security 
for Phillips and Morris. Phillips gave no instructions as 
to the appropriation of the cotton. He did not testify that 
Phillips knewathat he had paid off and taken up the debt 
of Phillips and Morris, upon which he was surety, when 
the cotton was delivered to him by Phillips. 

The court charged the jury that, if plaintiff held two 
debts against defendant, and if defendant paid him a bale 
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of cotton, and did not direct to which the payment should 
be applied, and that plaintiff purchased provisions for 
defendant in Atlanta, and became security for defend- 
ant, and had paid off said provision debt, he would be 
authorized to apply said payment to either debt, according 
to his election, but he could not take the cotton so paid 
and apply it to the payment of another person’s debt, but 
could apply it to any debt against defendant. This charge 
of the court, in view of the evidence in the record, was 
erroneous. The plaintiff in error had agreed to pay two 
bales of cotton to defendant in error for rent; he delivered 
him one bale of cotton, not knowing that the defendant in 
error held any other claim against him. Is it not a fair 
inference from this transaction that the cotton was deliv- 
ered by plaintiff in error in payment of the rent, and if 
such was the contract and understanding between the par- 
ties, and if McGuire knew that the cotton delivered to him 
by Phillips was expected by Phillips to be a part payment 
of the rent, then whether Phillips expressly directed its 
application to the payment for rent or not, it should have 
been so applied by McGuire, and this is the application 
which the law will give it. It should have been left fairly 
to the jury to have found, under the facts, what was the 
intention of the parties as to the appropriation of the cot- 
ton, and if they found that it was their intention that the 
cotton should go in payment for the rent, then the law 
will so apply it, and it is equivalent to a direction as to its 
application. This is a question for the jury, under the 
facts of the case, and it should be left with them to deter- 
mine what was the intention of the parties as to the appli- 
cation of the cotton. Pritchard vs. Comer & Co.,11 Ga., 18: 
Judgment reversed. 





5200 SUPREME COURT OF GEORGIA. 


Bell vs. The Central Railroad. 


‘ Bett vs. THE CENTRAL RAILROAD. 


In order for a parent to recover for the homicide of a minor child, it 
must be alleged and shown that such homicide resulted in loss to 
the parent of the services of such child. Where a declaration 
merely alleged that the minor child of the plaintiff had been killed 
by the carelessness and negligence of the agents of a railroad com- 
pany, whereby the plaintiff was damaged, no cause of action was 
set out; there was nothing to amend by; and an amendment, 
alleging that the services of plaintiff’s child were of a stated value 
to her per annum, and by reason of the homicide of the son by the 
defendant, she was deprived of his services, and was thereby 
damaged, was properly refused. 

(a.) Where a cause of action is set forth, a defective declaration may 
be amended in matter of form or substance. 


November 11, 1884. 


Parent and Child. Amendment. Actions. Homicide. 
Before Judge Surmons. Bibb Superior Court. April 
Term, 1884. 


Reported in the decision. 


W. H. Wyuty; Lanier & Anperson, for plaintiff in 
error. 


Lyon & GreEsHAM, for defendant. 
BLANDFORD, Justice. 


The plaintiff's declaration alleged that the defendant, by 
the carelessness and negligence of its agents, killed her 
son, who was a minor, whereby she was damaged. The 
plaintiff proposed to amend this declaration by adding 
thereto that the services of her son were of such a value to 
her per annum, and by this homicide by defendant of her 
son, she was deprived of his services, and was thereby en- 
damaged. 

The defendant objected to this amendment, upon the 
ground that the declaration set forth no substantial cause 
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of action, and could not be amended. The court sustained 
this objection and refused the amendment, and the declara- 
tion being demurred to because the same contained no 
cause of action against defendant, this demurrer was sus- 
tained, and the case dismissed, and these rulings of the 
court constitute the errors complained of here. 

Unless the declaration set forth a cause of action,—that 
is, made a case in court, then there was not enough to 
amend by. Code, §§3479, 3480. 

The section 2971 of the Code allows the widow, or chil- 
dren, if no widow, to recover for the homicide of the hus- 
band. or father, but does not authorize a parent to recover 
for the homicide of a child. By the section 2960 of the 
Code, it is provided that every person, for torts commiited 
to himself, his wife, his child, his ward or his servant, may 
recover. This is but declaratory of the common law; it 
must be averred that such torts resulted in loss to the 
plaintiff of the services of such wife, child, ward or servant, 
and that by such torts. It is quite manifest that the de- 
claration in this case set forth no cause of action, because 
it failed to allege that, by reason of the tort of defendant, 
plaintiff lost the services of her child. This was a fatal 
defect, so much so as to constitute no cause of action, 
and therefore there was not enough set forth in the declara- 
tion to amend by. A defective declaration, where there is 
a cause of action set forth, may be amended in matter of 
form or substance. 8 Ga., 61; 57 Jd., 357; 69 Zd., 827; 
49 1/., 106; 56 Jd., 185. 

The amendment proposed would have made a good 
cause of action; without it there was no cause of action set 
out in the declaration. It therefore results that the decis- 
ion and judgment of the court below must be affirmed. 

Judgment affirmed. 
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Tue Western Union TELEGRAPH COMPANY vs. COHEN. 


If a telegraph company receives a message for transmission over its 
lines, and it does transmit the same, it must do so correctly. If 
this cannot be done by reason of storms or other atmospheric in- 
fluences, the company will be excused for the non-transmission of 
the message. But if it be transmitted, and there should be such 
changes or alterations in it as to cause the sender damage, the 


company wou'd be liable therefor. 
(a.) The verdict was demanded by the evidence, and errors in the 


charge did no harm. 
December 21, 1584. 


Telegraph Companies. Damages. Verdict. Before 
Judge Live. City Court of Richmond County. June Term, 
1884. 


Reported in the decision. 


Biesy & Dorsey ; Foster & Lamar, for plaintiff in error. 
C. H. Couen, for defendant. 


BLANDFORD, Justice. 


Defendant in error brought his action against plaintiff 
in error to recover damages for having changed a certain 
message sent by defendant in error to his correspondent 
in New York. The message directed the agent to sell cer- 
tain stock for sixty-six ; as it was received, it read fifty-six. 
The plaintiff below had a verdict. Defendant moved for 
a new trial, which was refused, and this refusal is assigned 
as error. 

If a telegraph company receives a message for trans- 
mission over its lines, and it.does transmit the same, then 
it must be transmitted correctly at all events. If the same 
cannot be transmitted by reason of storms or other atmos- 
pheric influences, the company will be excused for the 
non-transmission of the message; but if the message be 
transmitted, and there should be such change or alteration 
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in the same as to cause the sender damage, the company 
would be liable for such damage. Nothing would excuse 
the company for such neglect but some intervening cause, 
such as a sudden storm, whereby the company would be’ 
unable to ascertain whether the message, as received, was 
the same as thatsent. Telegraph companies generally, 


and in all instances except a sudden interference and 
natural disturbance, have the means at hand to know 
and ascertain whether a message sent has been altered or 
changed in its transmission, and they must, at their peril, 
see to it that all messages are sent and delivered without 
alteration or change. The evidence in this case is so strong 
and satisfactory as to demand the verdict rendered by the 
jury. And although there are errors committed by the 
court in its charges and refusals to charge the jury, yet, 
under the decisive character of the evidence, such errors 
could not hurt plaintiff in error, as the verdict is right, no 
matter what the court may have charged. 
Judgment affirmed. 


Rem vs. THe Crry or ATLANTA. 


Every continuance of a nuisance is a renewal of. the wrong, and is 
actionable until abated. Itis a nuisance to keep up a sewer which, 
when it rains, throws upon a lot, and near the house where the 
owner resides, excrement disagreeable to the smell and hurtful 
to health ; and an action therefor should not have been dismissed, 
although the digging of the sewer was more than four year's before 
the bringing of the suit. 

(a.) Semble, that when a city acts on a general plan for the improve- 
ment of its streets, a stale demand should not meet with much favor 
in respect tothe measure of damages, unless the nuisance be clearly 
proved and its continuance be a clear continuance of damages to 
property by reason of the hurtful character which the nuisance 
imparts to the trespass. © 
February 7, 1885. 


Trespass. Nuisance. Actions. Damages. Municipal — 
Corporations. Sewers and Drains. Before Judge Dorsey. 
City Court of Atlanta. June Term, 1884. 
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Reid vs. The City of Atlanta. 


On May 16, 1882, Mary A. Reid brought case against 
the city of Atlanta. The declaration alleged that the city 
had negligently kept, worked and graded Hunter street so: 
as to turn water upon the lot where she resided, causing it 
to wash, and producing stagnant and filthy puddles, en- 
dangering health, ete. 

By amendment, it was alleged that, in 1870, the city 
changed the sewer on Hunter street from its original and 
natural position to a new situation so negligently as to 
discharge water where it would flow directly across plain- 
tiff’s lot ; that the original work was unskillful and wrong; 
and that it had been a continuing nuisance and had been 
greatly increased by changes in the grade of the street 
within four years prior to the bringing of the suit; also 
that, within that time, human excrement had begun to be 
discharged upon plaintiff’s lot from the sewer. Damages 
for the four preceding years were claimed; also for the 
permanent injury of the lot. 

On demurrer, the court dismissed the case, on the ground 
that the declaration showed that it was barred by the 
statute of limitations. Plaintiff excepted. 





Hoke Sait; Frank A. ARNnotD; Reuben ARNOLD, for 
plaintiff in error. 


E. A. Anater; W. T. Newman, for defendant. 


Jackson, Chief Justice. 


The plaintiff in error sued the defendant in error for 
damaging her property by so digging and keeping up a 
sewer as that it became and remains a nuisance, flowing, 
after every rain, human excrement on her lot and near her 
house, so as to make her residence disagreeable, hurtful 
to inmates, and unhealthy. The facts alleged in the decla- 
ration amount to the above synopsis, when boiled down to 
their essence. The sewer was dug or changed in 1870, so 
as now to produce, after rain-falls, these, besides other 
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damages to her property, set forth therein. By amend- 
ment, she claims damages for the four years last preced- 
ing the time the declaration was filed. On demurrer, the case 
was dismissed, because barred on its face by the statute of 
limitations; and that is the sole question, because if not 
barred, the grievance is clearly actionable. 

1. Every continuance of a nuisance is a renewal of wrong, 
and therefore actionable until abated. 3 Blackstone, 220; 
7 Ga., 327; 47 Id., 266, 267. Surely it is a nuisance to keep 
up a sewer which, when it rains, throws upon one’s lot, and 
near the house where she resides, too, excrement, disagree- 
able in smell and hurtfal to health. We are constrained, 
therefore, to rule that the court erred in dissmising the 
plaintiffs action. 

The able and indefatigable counsel of the defendant in 
error cites a case from the Supreme Court of Iowa, except- 
ing cities in the regular construction of grading and ditch- 
ing from the rule that there can be no prescription for a 
nuisance. 45 Iowa, 652. But we do not feel at liberty 
to depart from Blackstone, endorsed by this court in the 
7th, and re-affirmed in the 47th volume of Georgia reports, 
to follow that court. 

We are aware that the question is of vast importance to 
cities in making permanent improvements in grading and 
drainage, and we will go to the extent of intimating that 
when the city acts on a general plan for the improvement 
of her streets, a stale demand should not meet with such 
favor in respect to the measure of damages, unless the 
nuisance be clearly proved, and its continuance be a clear 
continuance of damages to property by reason of the hurt- 
ful character which the nuisance imparts to the trespass, 

Judgment reversed. 
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GRENADE vs. J. L. & W. M. Harpaway. 


Where an execution was deposited as collateral security for a debt of 
the plaintiff, and was collected by the persons so taking it, but no 
entry of settlement was made thereon, and it was returned to the 
plaintiff without an entry, and he subsequently sold and assigned 
it for value, there was no privity between the purchaser of the fi. fa. 
and those who had held it as collateral security ; and upon the fail- 
ure of the transferee to collect because of its previous payment, 
he had no right of action to recover damages from them; and a 
declaration for that purpose was demurrable. 

December 2, 1884. 


Actions. Privity. Torts. Contracts. Executions. 
Before F. H. Cottey, Esq., Judge pro hac vice. McDuffie 
Superior Court. March Term, 1884. - ' 


Reported in the decision. 


W. D. Torr; W. M. & M. P. Reess, for plaintiff in error. 


Tuomas E. Watson; B. M. Gross, for defendants. 


Hatt, Justice. 


The plaintiff purchased and had assigned to him a fi. fa. 
in favor of the guardian of Lula Buford, who afterwards 
intermarried with Ellington, against one Farr. Prior to 
this purchase and assignment, Ellington and his wife had 
deposited this f.. fa. with the defendants as collateral secu- 
rity for the payment of a debt which they owed them. 
While the f#.. fa. was in the hands of the defendants, they 
received payment of the amount due thereon, but failed and 
neglected to enter satisfaction of the same or in any man- 
ner to credit it withthe amount paid them. After this, 
they re-delivered the fi. fa. to the parties pledging it, and 
they transferred it for a valuable consideration to the 
plaintiff in this suit, who had no notice of its extinguish- 
ment by the payment made to the present defendants, un- 
til he caused it to be levied upon Farr’s property, who set up 
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this payment to defeat the levy. The issue made by this 
defence of Farr’s was passed in his favor, and thereupon 
this suit was instituted against the defendants to recover 
the damages which plaintiff had sustained by reason of 
their failure to perform a duty which they owed the plain- 
tiff, or anv other person who might thereafter become the 
owner of che same by assignment, in consequence of their 
failure 1.» satisfy it while in their hands, by reason whereof 
the ple .ntiff was damaged. 

The defendants demurred to this suit, among other things, 
for vant of privity between them and plaintiff in rela- 
tior to the matters set forth ip his declaration. The de- 
m'.rrer was sustained and the suit dismissed, and this 
writ of error is brought to reverse this judgment. 

1. It is well settled that private duties may arise either 
from statute or may flow from relations created by contract, 
express or implied, and that the violation of any such duty, 
accompanied by damage, will give aright of action. Code, 
§2954. It is conceded that no privity is necessary to sup- 
port an action for a tort which results from a direct inva- 
sion of some legal right of the party complaining, or the 
infraction of a public duty by which special damage ac- 
crues to him (Code, §2951), but it properly insisted that if 
the tort results “from the violation of a duty which is 
itself the consequence of a contract, then the right of ac- 
tion is confined to the parties and privies to that contract, 
except in cases where the party would have had a right of 
action for the injury done independent of the contract.” /d., 
§2956. But for the contract by which the 7. fa. in ques- 
tion was assigned to the plaintiff, he would have had no 
right of action against any one. The injury he hassustain- 
ed, if any, results from that contract and flows directly from 
the breach of duty it imposes. This would have given 
him an action against the assignors of the fi. fa., who should 
have known that it was paid; but these defendants were 
neither parties nor privies to that contract. They had no 
possession or control of the fi. fa. at the time it was as- 
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signed ; it had served the purpose for which they held it 
temporarily, and had been returned to those who owned it, 
as we are authorized to infer, with an account of their 
dealings with it while in their hands; they then had nv 
further connection either with the execution itself, or with 
the contract by which it was assigned. It does not appear 
that they had any knowledge of the transaction, or that 
they participated in it. In no sense were they connected 
even remotely with the wrong done to plaintiff, nor, at the 
time of its infliction, with the parties who did it. 49 Ga, 
208, 209. Besides, it may be well questioned, whether 
they were the proper parties to enter satisfaction or pay- 
ment upon the fi. fa.; this was doubtless the duty of the 
plaintiffs therein when it was returned to them and they 
were informed of the fact; the defendants had the right to 
receive the money for the purpose of accomplishing the 
object for which it was pledged, and it was their duty to 
report this fact to their debtors, who were thereupon bound, 
under the law, to make such a disposition of the fi. fa. as 
would prevent any subsequent improper or fraudulent use 
of it; they owed this duty to the public, under the law. 
The defendants are not chargeable with notice of a pur- 
pose on their part to violate their duty in this respect; but 
had a right to presume that they would comply with their 
obligation and to act, as they seem to have done, upon this 
presumption. 
Judgment affirmed. 


Gurr ve. Marorn, executor. 


. Where one employed a cropper to cultivate his farm on certain 
terms, for which he was to pay such cropper a certain share or 
certain parts of the crop when made, reserving possession of it, 
or delivery to him, until advances made should be paid back, such 
contract did not constitute a partnership. 

(a.) Were it otherwise, the facts of this case do not require an in- 
junction. 
2. Whether the widow of a deceased partner could have a year’s sup- 
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port out of partnership effects, in preference to debts due by the 
partnership, and whether equity would take those effects from the 
surviving partner’s control to pay those debts. Quere? 


February 7, 1885. 


Partnership. Contracts. Injunction. Husband and 
Wife. Year’s Support. Before Judge Fort. Macon 
County. At Chambers, November 25, 1884. 


Amanda M. Gurr filed her bill against T. S. Martin, ex- 
ecutor, alleging, in brief, as follows: Defendant and the 
husband of complainant were partners in farming. Her 
husband died, leaving no estate, except his interest in the 
partnership property. She applied for a year’s support 
out of it, and appraisers were appointed to set it. aside. 
After the death of complainant’s husband, defendant took 
charge of the partnership business, and he is gathering and 
marketing the crop, and represents that the business ‘will 
not pay out.” The alleged debts are, in part, debts due 
for supplies and money borrowed. Defendant is using and 
appropriating the effects. Injunction was prayed to re- 
strain the selling or removal of the property until an ac- 
counting with complainant, and until the appraisement 
could be had. 

Defendant answered, denying that there was any part- 
nership, and claiming that, under the contract, he had the 
right to control the property in order to settle the business. 

The contract between the deceased and defendant was 
as follows: 


‘The said Martin agrees to furnish to the said Gurr for farming 
purposes the present year, 1884, on the farm of land in Houston 
county, known as the John Martin farm, the following property, to be 
used only on said farm: five mules and one horse, horse to be used only 
a portion of the year, the farm for cultivation on which said Gurr now 
lives, together with the necessary implements, such as is now in use 
on said farm; als» cotton-seed to plant and for manure; also said 
Martin to furnish one-half of guano. Said Martin loans all cotton- 
seed for manure, and is to hold all cotton-seed grown on the place 
the present year. Said Gurr to have no interest in any cotton-seed 


v 73-35 
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grown on said place the present year, he having furnished none. Said 
Martin further agrees to advance, for the support of said Gurr the 
present year, 100 pounds meat (only 100 pounds meat for the whole 
year) and $10.00 per month for ten months of the present year, said 
Gurr to pay said amounts back to said Martin. Said Martin further 
agrees to loan to said Gurr corn to ration the hands, if the same is 
on the place. Now, the said Gurr, of the second part, agrees to fur- 
nish a sufficient amount of labor, and feed for said labor, for said 
farm, and to pay the same, to make and gather and house the same; 
said crops consisting of cotton, corn, peas, etc.,—said gathering and 
making to be done in a good manner, repair fences and other things 
necessary on said farm during said yer, take care of stock, etc. Now, 
in consideration of said Gurr furnishing said labor and feeding and 
paying the same during the said year, to make and house the whole 
crop, and perform such other service as is usually done on a farm, 
the said Martin agrees to pay said Gurr one-half of the following 
crops made, gathered and housed by him (Gurr): cotton, corn, fod- 
der, peas and potatoes; one-half of all the pigs raised by him the 
present year; stock, hogs, sows to remain in possession of said Mar- 
tin, said Gurr to have no interest inthem, All hogs fattened out of 
the corn grown on the place before divided ; the whole hogs and pigs 
to be fed out of joint corn from Au zust 31st and thereafter. It is further 
agreed and understood that said Gurr is to deliver the whole of said 
cotton crop to said Martin at his store, or where he, the said Martin, 
may desire. It is further agreed and understood that the whole of 
said crops are to remain in the possession of said Martin until the 
whole advances made to said Gurr, or the labor on the said farm by 
him, the said Martin, is fully paid; said Martin reserves the fruit on 
said farm the present year. It is further agreed and understood that 
this contract is in full force from January Ist, 1884, to November 
30th, 1884, at which date (Nov. 30, 1884,) the same expires.”’ 


The chancellor refused the injunction, and complainant 
excepted. 


H. A. Matuews, for plaintiff in error. 
J. A. Epwarps, for defendant. 


Jackson, Chief Justice. 


Two points are made in this record: first, do the alle- 
gations or does the contract make a partnership; and 
secondly, if so, are a widow and family entitled toa year’s 
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support out of partnership effect in the hands of the sur- 
viving partner to pay debts, it requiring all the funds to 
pay the partnership debts? If either question be decided 
in the negative, the chancellor did not err in refusing the 
writ of injunction. 

1. We are very clear that the contract between these 
parties makes no co-partnership. 42 Ga., 225; 48 Jb., 
425. The complainant’s husband was a cropper employed 
by the defendant to cultivate his farm on certain terms, 
for which the defendant was to pay him a certain share of 
certain parts of the crop when made, reserving possession 
of it, or delivery to him of it, until advances he made to 
feed the complainant’s husband and his co-laborers should 
be paid back tohim. It is true that in some of its aspects 
it looks like a guas¢ partnership, but very restricted in 
terms and conditions—so much so as, even if it could be 
classed as a partnership at all, equity would not grant the 
harsh writ of injunction to restrain the defendant from 
controlling and using the entire crop, until he had reim- 
bursed himself. He is perfectly solvent, and can answer 
any claim the widow may have, and any year’s support 
the ordinary may give her. It seems that the appraisers 
gave her a certain sum out of the husband’s part of the 
crop, after the defendant is paid, which is right, and which, 
in his answer, he says he is, and always has been, willing 
to allow her. True, in an amendment, the complainant 
says she has filed objections to the return of the appraisers 
on this point; but, even if they are sustained, which will 
hardly occur, the defendant is amply able to pay what she 
is finally allowed. The chancellor could not do otherwise 
than deny the writ of injunction. 

2. This makes it unnecessary to rule the other very inter- 
esting question, whether, on aclear partnership, the widow’ 
could have a year’s support out of partnership effects, in 
preference to the debts due by the partnership, and whether: 
equity would take those effects from the surviving part- 
ner’s control to pay those debts. This is a point of much: 
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interest, on which no opinion is expressed. Qwuere, is 
the answer now given to it. 
Judgment affirmed. 


THe SAVANNAH, FirorrpA AND WESTERN Ratiway vs. 
McInrosu. 


“Where a passenger purchased a through ticket over a line of railroads, 
having a coupon attached for each road, and checked his baggage 
through to his destination, if, upon his arrival, it was found to be 
lost, he could hold the last road of the line responsible therefor. 

‘(a.) There are no errors in the other points made. 


January 6, 1885. 


Railroads. Contracts. Damages. Before Judge Har- 
DEN. City Court of Savannah. July Term, 1884. 


McIntosh sued the Savannah, Florida and Western Rail- 
way Company for $861.95, on account of loss of a trunk. 
‘The facts were that plaintiff purchased from the agent of 
the Galveston, Houston and Henderson Railroad, at Gal- 
veston, a through ticket to Savannah, having coupons for 
‘the various roads of the connecting line over which he had 
‘to pass. These coupons were torn off by the respective 
roads, and in such cases, the roads would settle with each 
-other at stated intervals. Plaintiff’s trunk ‘was checked 
through:to Savannah. On arriving there, it could not be 
‘found,-and plaintiff sued defendant as the last of the line 
.of ‘roads over which he passed. 

Defendant introduced testimony tending to show that 
it never receivell:the trunk, and there was conflict as to 
the value of its.contents. 

The jury found ‘for the plaintiff $711.95. Defendant 
‘moved for anew trial, which was refused, and it excepted. 


OntsHotm & Erwin, for plaintiff in error. 


Deymark & Apams, for defendant. 
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Jackson, Chief Justice. 


The question made here is, whether the last of a chain 
of railroads is liable to a passenger for his baggage, which 
was checked through from Galveston to Savannah, the 
passenger having purchased at Galveston a through ticket 
with coupons for the several links of road making the 
chain. 

It is not an open question in this court. In Hawley vs. 
Screven et al., receivers, 62 Ga., 347, it was held that the 
Atlantic and Gulf Railroad Company, of which defendants 
were receivers, being first of a chain of roads, was respon- 
sible, though it showed delivery of the baggage to the next 
connecting line. In Wolff vs. Central Railroad Company, 
68 Ga., 653, it was held that the Central Railroad Com- 
pany was responsible for baggage checked in New York 
to Macon, being the last link in the chain of roads, which 
is the identical case now made. 

The principles ruled in these cases cover this; and the 
last case especially ought to be held law; for it is reason 
and sense. It is at the end of the line where the passen- 
ger has been landed that he needs his baggage. When 
Wolf got to Macon from New York, he wanted his baggage. 
He got a check for it in New York, thereby binding 
the combination of roads for money received there, part 
to be paid each, to put him and baggage off at Macon, and 
this court ruled that the last road of his trip, terminating 
at Macon, was liable. So McIntosh, at Galveston, made a 
similar contract, got a similar coupon ticket, and received 
a check for his baggage deliverable at Savannah. The 
plaintiff in error was the last road, just as the Central Road 
was in the case in 68 Ga., and it must pay for this baggage. 
It makes no difference to the passenger where the loss 
occurred,—whether before or after he stepped aboard the 
plaintiff in error’s cars. The check made it unnecessary 
for him to see that it was put on the baggage car of plain- 
tiff in error. Just as this court held in 62 @Ga., supra, that 





534 SUPREME COURT OF GEORGIA. 


Ventress vs. Rosser. 


though the first company showed it had transferred the 
baggage to the second, yet itself was still liable; so here, 
though this plaintiff in error might prove that the trunk 
was not delivered by transfer to it, yet itis liable. It was . 
in contemplation of the contract and the portion of money 
it got under the contract at Galveston, by getting the cou- 
pon, the evidence of money on settlement with the combi- 
nation, that it then received the trunk and became respon- 
sible for its safe delivery. 

When it has paid McIntosh for the baggage, then let it 
reimburse itself out of that one of the links in the combi- 
nation whose fault or negligence lost it. It is just, equita- 
ble, public policy, sound sense, and must be good law. 
At any rate, it is the law of Georgia ruled in the 62d and 
68th reports, supra, and which we could not alter without 
reviewing those cases, if we would, and would not alter if 
we could. We see no error in the other points. 

Judgment affirmed. 


VENTRESS vs. Rosser, 
[Jackson, C J., did not preside, on account of providential cause. ] 


. Where toa declaration containing three counts, based respectively 
on malicious prosecution, malicious arrest and slander, the record 
shows that three pleas were filed, the first, a plea of not indebted, 
as if to an actionon a contract; the second, a plea of justification ; 
and the third an amendment and enlargement of the second, a 
verdict for the defendant was sufficient, without specifying on 
which plea it was founded, there being, in fact, but onc legal plea. 

(a.) Where an action was brought for malicious prosecution, ma- 
licious arrest and slander, a plea that the defendant was not in- 
debted, and did not undertake and promise in manner and form as 
charged by the plaintiff, was not a plea of the general issue, and 
amounted to nothing. 

(b.) The plea of justification, as amended, was sufficient. 

(c.) If there had been more than one plea, semble, that the plaintiff, 
when the jury returned a verdict for the defendant, stiould have 
asked that they be remanded and required to state upon which 
plea it was founded. 
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2. Where it does not appear that any objection was made to the ad- 
mission of testimony when offered, it will be presumed that none 
was, in fact, made, and a new trial will not be granted because of 
its admission. 

{a.) Undera pleaof setting out specifically the circumstances from 
which the existence of probable cause of the prosecution and arrest 
might be inferred, and denying malice, it was admissible to show 
that counsel and the solicitor general of the circuit advised the 
prosecution, upon defendant’s stating to them substantially the 
same facts testified to by him on the trial; and also other matters 
going to show that he acted without malice and with probable 
cause. } 

3. In order to recover, it must appear that the prosecution and arrest 
and the charge leading tothem was made without probable cause 
and with malice. Malice may be inferred from a total want of pro- 
bable cause, but want of probable cause cannot be inferred from 
malice; and the iuvference arising from a total want of probable 
cause may be rebutted by proof. This want is a question for the 
jury. 

(a.) Actions for malicious arrest are strictly guarded. The circum- 
stances under which they may be maintained are accurately stated, 
and they are never encouraged cxcept in plain cases. 

(b ) Under a plea to an action for malicious prosecution and malicious 
arrest, setting up that the defendant acted with prubable cause and 
without malice in making the accusation and causing the arrest, it 
was not incumbent on him to prove the charge set up in the declar- 
ation ; and the court correctly refused to charge that, if he failed to 
do so, the plaintiff would be entitled to a verdict. 

(c.) The verdict was supported by the evidence, and there was no 
error in the charge which will require a new tria,. 

October 2, 1884. 


Malicious Prosecution. Malicious Arrest, Slander. 
Pleadings. Justification. Verdict. Evidence. Before 
Judge Fort. Macon Superior Court. May Term, 1884. 


Charles T. Ventress brought suit against James N. Ros- 
ser. The declaration contained three counts, respectively, 
for malicious prosecution, slander and malicious arrest: 
The three alleged grievances grew out of one transaction, 
namely, that defendant, having had certain money stolen 
from him, charged plaintiff with the larceny, caused his 
arrest and prosecuted him therefor. 

The defendant filed the following plea: 
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‘‘And now comes the defendant, and for plea and answer says he 
is not indebted, in manner and form, as set forth in said suit, and did 
not undertake and promise, as alleged therein, and is not guilty of the 
charges therein set forth.’’ 

Defendant subsequently filed a plea, in which he ad- 
mitted that he did institute the criminal proceedings 
alleged by plaintiff, but denied that he did so maliciously. 
He alleged that what he did was, as he believed, in the 
prosecution of his legal rights; that a sum of money had 
been stolen from him, and there were facts and circum- 
stances pointing to the guilt of plaintiff, as defendant in 
good faith believed ; that, prompted by these, and under 
the advice of counsel, he acted as he did. 

Still later, the defendant amended his pleadings, ampli- 
fying the allegations just set forth, and setting out, in brief, 
the following as the facts under which he acted: Plaintiff 
was employed by him as a clerk, and had no means; he 
slept in the store alone, and he alone knew of the com- 
bination of defendant’s safe; $1,100.00 were taken from 
the safe at night; there was no breaking and entering, 
but the larceny was committed by some one in the store; 
plaintiff had no means of acquiring money except his 
wages; after the larceny, he was found in possession of 
$120.00, which corresponded with some of the money lost; 
he also had new clothes and other articles; on the day 
previous to the arrest, he told the defendant that he in- 
tended to leave. He also asked why defendant seemed to 
be “inquiring,” when the latter had been careful not to 
mention his loss; and when called on to explain his pos- 
session of the money and property, the plaintiff could not 
do so satisfactorily. On these facts and the advice of 
counsel, he acted. 

It is unnecessary to detail the evidence. It was con- 
flicting. Plaintiff denied all connection with the larceny, 
explained his possession of money and other property by 
reason of a sale of goods he had made prior to that time; 
and showed that he had been arrested, and that two indict- 
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ments had been preferred against him and returns of “no 
bill” made. 

The evidence for the defendant tended, in substance, to 
establish his special plea. 

The jury found a general verdict for the defendant, 
Plaintiff moved for a new trial, on the following grounds: 

(1.) Because verdict was contrary to law and evidence, 
and because it should have shown on which of the three 
pleas it was found, 

(2.) Because the evidence did not sustain the plea of 
justification. 

*(3.) Because the verdict was contrary to law. 

(4.) Because the court admitted in evidence the testi- 
mony of R. G. Ozier and O. B. Hudson, after the plea of 
justification was filed by the defendant; and allowed the de- 
fendant to testify as to matters going to show by his acts and 
declarations that he acted without malice and with probable 
cause, after taking the opening and conclusion, and after 
filing the plea of justification. [The testimony of Ozier and 
Hudson was to the effect that the former was an attorney 
' and the latter the solicitor general of the circuit, and that 
upon a statement made to them by defendant, which was 
substantially the same as the facts testified to by him on 
the stand, they advised him to prosecute the plaintiff. | 

(5.) “The court erred in his charge to the jury (after the 
plea of justification) that the onus was on the plaintiff; 
before the plaintiff could recover, he must show a prosecu- 
tion with malice and without probable cause.” [This 
ground is certified with the others, but on examining the 
entire charge in the record, it appears that the court charged 
as follows: “I charge you that when a’ defendant files a 
plea of justification, it is incumbent upon him to establish 
the facts set up in that plea to a reasonable certainty, so as 
to be satisfactory to your minds. The onus is upun him; 
the burden of proof is upon him; and if he fails to estab 
lish the facts set out in his plea of justification, then that 
is a circumstance that you may consider in aggravation of. 
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damages, if, in your judgment, it would be proper so to do, 
. You are to look to the entire transaction with 
a view to ascertain what was the truth of this transaction. 
Was the defendant, Ro ser, actuated by spite toward the 
plaintiff, or did he have a disregard for the right consid- 
eration of mankind, and by chance had this person arrested ? 
If so, that would constitute malice. Or if he wantonly 
and without cause, out of an ill will, did so, that would be 
malicious in the meaning of the law. But if, in good faith, 
he honestly believed that Ventress was guilty ; if the cir- 
cumstances upon which he founded that belief are satis- 
factory to your mind that they present probable cause fo 
suspect the guilt of the plaintiff; if there was no malice, 
then you should find in behalf of defendant upon these two 
grounds. And so upon the count relating to slander, if 
you believe that he spoke the words alleged in the decla- 
ration, and that he believed these words to be true, that 
he had just cause so to believe, then this would be a cir- 
cumstance that would mitigate the language used (if it 
was shown to have been used)—mitigate the damages,” 
etc. 

(6.) The court should have charged the jury that, when 
the defendant filed and relied upon a plea of justification, 
the onus was upon him to prove (disprove?) the charges 
set up in the declaration with reasonable certainty, and 
that a failure so to do would entitle the plaintiff to a ver- 
dict. 

The motion was overruled, and plaintiff excepted. 


J. W. Hayeoop; Hawkins & Hawkxrns, for plaintiff in 
error. 


EK. G. Stumons, for defendant. 


Hatt, Justice. 


The declaration in this case set forth the wrongs com- 
plained of in three counts, one for malicious prosecution, one 
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for slander, and one for malicious arrest. The defendant 
filed a special plea, in which he alleged specifically and 
with minute particularity the circumstances from which 
the existence of probable cause for the prosecution and 
arrest might be inferred, and denied any malice in insti- 
tuting the one or causing the other to be made. This plea 
admitted the alleged injuries modo et forma, and justified 
the conduct imputed to the defendant. This is at least 
true as to the charges of malicious prosecution and arrest, 
and we think it likewise true as to the charge of slander. 
All these charges were founded upon one and the same 
transaction. The declaration sufficiently shows, as does the 
evidence had on the trial, that the alleged slanderous charge 
was made in the performance of a public as well as a pri- 
vate duty, both legal and moral; and the jury by their 
verdicts have found that it was made bona fide; it was 
therefore a privileged communication. Code, §2980. No 
plea of the general issue was filed or insisted upon. There 
is a singularly inappropriate plea sent up in the record, 
alleging that defendant was not indebted, and did not un- 
dertake or promise in manner and form as charged by the 
plaintiff. Under the instructions of the court, the jury 
found for the defendant. The plaintiff moved for a new 
trial upon various grounds, which was overruled. 

1. We are of opinion that the verdict was proper; it 
was not necessary to specify upon which one of the three 
alleged pleas it was found; there was, in fact, but a single 
plea filed in the case; the trial was had upon this plea 
only. The first plea amounted to nothing; it was not the 
general issue in a case of this character; what is called 
the third plea is only an amendment and enlargement of 
the plea originally filed, justifying the defendant’s conduct; 
that it was a sufficient plea as amended, see 69 Ga., 251, 
257 et seg. Even if there had been more than one plea, 
it is not clear but that the plaintiff should have asked that 
the jury, when they returned the verdict, be remanded and 
required to state upon which of these pleas it was found, 
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66 Ga., 521; 64 Jd., 662 ; 62 /d., 757. Nosuch demand was 
made, and no excuse was rendered for its omission. This 
disposes of so much of the ground of the motion as relates 
to the error charged to exist in the form of the verdict. 

2. It is insisted in the 4th ground of the motion that the 
court erred in admitting the testimony of Qzier, one of 
defendant’s counsel, and of Hudson, the solicitor g@neral 
of the circuit, in relation to advising the prosecution, upon 
the statement made by defendant to them, which was sub- 
stantially the same as that sworn to by him on the trial, 
and also in allowing the defendant to testify as to all mat- 
ters contained in the brief of evidence going to show by his 
acts and declarations that he acted without malice and 
without want of probable cause, after filing the plea of 
justification and after taking the opening and conclusion 
of the argument. 

It does not appear from the record that any objection 
was made to this testimony when offered, and we must 
in fairness presume that none was in fact made; this of 
itself would be sufficient to dispose of this ground of the 
motion for a new trial. Independently of this, however, 
we can perceive no possible objection to this evidence. 
To have rejected it for the reasons assigned in this motion 
would have been to deprive the defendant of the only 
means of making good the facts set forth in his special 
plea and of making that plea available or of any value 
to him. 

3. The 5th and 6th grounds of the motion set forth that 
the court erred in his charge to the jury (after the plea of 
justification) that the onus was on the plaintiff to show, 
before he could recover, a prosecution with malice 
and without probable cause ; that he should have charged, 
“that when the defendant filed and relied upon his plea 
fo justification, the onus was upon him to prove the charge 
set up in the declaration, with reasonable certainty, 
and that a failure to do so would entitle the plaintiff to a 
verdict.” 

The prosecution and arrest and the charge leading 
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to them, and which was a part of each of them, must 
have been made without probable cause and with malice. 
Malice may be inferred from a total want of probable 
cause, though such want of probable cause cannot be in- 
ferred from malice. The inference arising from a total 
want of probable cause may be rebutted by proof. The 
want of such probable cause is a question for the jury, 
under the direction of the court, and exists only when the 
circumstances are such as to satisfy a reasonable man that 
the accuser had no ground for proceeding, but a desire to 
injure the accused. Code, §§2982, 2983, 2987. Asto ma- 
licious arrest, Jd., §2995. This action is strictly guarded, 
and the circumstances under which it may be maintained 
are accurately stated; it is never encouraged, except in 
plain cases; were it otherwise, ill consequences would en- 
sue to the public, for no one would willingly undertake to 
vindicate a breach of the public law and to discharge his 
duty to society, with the prospect of an annoying suit 
staring him in the face. 

The jury should not have been charged, as they were 
not, that it was incumbent upon the defendant to disprove 
the truth of the charge as set forth in plaintiff’s declaration. 
He tendered no such issue by his plea; he undertook to 
establish that he acted with probable cause and without 
malice in making the accusation and causing the arrest. 

In the clear and able exposition of the law made by 
the judge’s charge, which is in the record, this issue was 
fairly and fully presented, and the consequences of a fail- 
ure to establish the facts set forth in the plea, by proof 
sufficient to satisfy the minds of the jury to a reasonable 
certainty, were distinctly specified. There was no mate- 
rial error, if any at all, in this charge, and we have shown 
that there was none in the several rulings of the court 
complained of. The evidence to sustain the verdict was 
sufficient. The judge who tried the case was satisfied with 
it, and we cannot say that there was error in refusing to 
set it aside and to grant a new trial. 

Judgment affirmed. 
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1. Where, ina case pending on the common law side of the superior 
court, proceedings were taken before a magistrate to have garnish- 
ments issued, a bond being given and garnishments issued and 
served, such magistrate had authority subsequently to require a 
sufficient bond, if an insufficient one had been taken in the first 
instance ; and if, in his discretion, he should require additional secu- 
rity or a new bond to be given within the time prescribed by him, 
in default thereof he could order the garnishment dismissed. 

2. If the magistrate erred in his judgment in a proceeding to require 
the strengthening of an attachment or garnishment bond taken by 
him, the proper mode of correcting such error is by certiorari, and 
an <ppeal will not lie. 

(a.) If, in such acase, an appeal be entered, the appellant is estopped 
by his acts from complaining, on the ground that an appeal will 
not lie. 

(b.) Directions given that the appeal be dismissed and the order of 
the justice, requiring the bond to be strengthened, affirmed. 


Cetober 21, 1884. 


Garnishment. Attachment. Bonds. Appeal. Certio- 
rari. Practicein Supreme Court. Before Judge WILLIs. 
Muscogee Superior Court. May Term, 1884. 


To the report contained in the decision, it is only nec- 
essary to add the following: The garnishments in this case 
were served by a constable, and the bond, with the entries 
of service thereon, was returned to the superior court, 
where the main case was pending, on January 24, 1884. 
When the motion to require the bond to be strengthened 
was first made does not appear, but the first motion was 
dismissed for want of prosecution, and another motion for 
that purpose was filed with the magistrate on February 
21, 1884, which was granted, and an appeal was entered. 
On the trial, all questions of law and fact being, by agree- 
ment, submitted to the presiding judge without a jury, he 
heard testimony, and ordered the bond to be strengthened. 
Respondent in the motion (plaintiff in the suit) excepted. 
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HatcuHer & Prasopy, for plaintiff in error. 
A. A. Dozier; Peasopy & Brannon, for defendant. 
Hatt, Justice. 


Gregory brought suit against Olark, returnable to the 
superior court of Muscogee county, for libel, in ‘which he 
laid his damages at $10,000. Pending this suit, garnish- 
ments were sued out at the instance of the plaintiff. The 
garnishment proceedings were had before Wooten, a jus- 
tice of the peace for that county. Summonses were issued, 
and served by the bailiff. The defendant in the suit, deem- 
ing the plaintiff’s security on the garnishment bond insuffi. 
cient, appealed to the justice to have additional security 
given. Upon this application, that magistrate ordered that 
further security be given, and from this order the plaintiff 
appealed to the superior court. When the matter was 
heard in that court, it was admitted that the securities on 
the garnishment bond were insolvent, and that plaintiff 
knew the fact. The judge ordered that other and sufficient 
security be given within twenty days, and that, in default 
thereof, the garnishment be dismissed. In the meantime, 
one of the garnishees had answered the summons, and 
admitted an indebtedness to defendant of more than four 
thousand dollars. This writ of error is brought to reverse 
the judgment of the superior court, upon the motion to 
strengthen the garnishment bond. 

1. The plaintiff insists that the magistrate had no au- 
thority to act in the matter; neither had the judge of the 
superior court authority so to act upon the appeal taken 
from the magistrate’s order. He admits, however, that, had 
the garnishment issued from an attachment, the magistrate 
issuing it would have this power, but he contends that, in- 
asmuch as the suit upon which the garnishment issued was 
returned to and pending in the superior court, that tribunal 
had jurisdiction to act in the premises, and if it had taken 
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jurisdiction to order the strengthening of the bond, inde- 
pendent of the action of the magistrate, the proceeding 
would have been regular. 

We do not think so. Our opinion is that the magistrate 
had jurisdiction ; that no appeal could be taken from his 
judgment; that, if there was error in it, a certiorari to 
correct that error was the proper remedy; and that in no 
other mode could the superior court get jurisdiction. 

The only question made for our determination is, whether 
the magistrate, before whom the garnishment proceedings 
were taken, has authority to require a sufficient bond, when 
an insufficient one has been taken in the first instance, in 
a case pending on the common law side of the superior 
court. That he has this authority, where the garnishment 
issues from an attachment taken out before him, although 
the attachment be made returnable to the superior court, 
was not, as, indeed, it could not be, questioned, under the 
express provisions of law. Oode, §3271, which is taken 
literally from the second section of the act of 1873, p. 29. 
While it is true that this section does not refer in terms to 
anything but levies under attachment and the insufficiency 
of bonds taken when the attachment issued, yet it is 
quite as true that the first section of the act from which it is 
taken provides that no attorney of the plaintiff or non- 
resident of the state, except, etc., shall be taken as security 
on any “ attachment or garnishment bond,” thus including 
both subjects under the general provisions in relation to 
attachments. The act is entitled “‘an act toamend the at- 
tachment laws of this state.” The same course of legislation 
was previously in vogue. The act of 18 February, 1799, 
was entitled “ an act to regulate attachments in this state,” 
and provided for summons of garnishment to issue upon 
attachments. Cobb,69. This was followed by the act of 
December 23, 1822 (/d., 77), which is entitled “an act 
to authorize parties plaintiffs to issue summons of garnish- 
ment in certain cases, as in cases of attachment,” and 
was the first act that provided for garnishment in suits 
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pending at common law, or on common law judgments or 
executions. By the terms of this act no bond was required 
of the plaintiff before the garnishment issued. It was 
amended by the act of the 20th December, 1823 ( /d., 78, 
80), which provided that in all cases the applicant for 
summons of garnishment should give bond and security “as 
in cases of attachment.” 

The act of the 24th of December, 1832 (Zd., 83), author- 
izes garnishment to issue against banks “ both in cases of 
attachments and in cases at common law.” The act of the 
4th of March, 1856, p. 25, authorizes the issuing of attach- 
ments and garnishments and regulates proceedings in re- 
lation to the same. §§13 to 18 of the act, both inclusive, 
together with §32, regulate proceedings in garnishments 
issuing on attachments, while §§44 to 51 of the same act 
regulate those issuing on suits pending at common law and 
upon common law judgments and executions. This actis a 
collection of all the preceding statutes upon the subject, and 
was carried into the Code of 1863, and will, with few modifi- 
cations, be found in all succeeding editions of that body of 
laws. That portion of it relating to common law garnish- 
ments will be found in Part 3, Tit. 3, Ch. 5 of the present 
edition of the Code, and §3536 of the Code provides that 
when the common law garnishment has been’ served and 
returned, all subsequent proceedings shall be the same as 
in the Code prescribed in relation to garnishments in cases 
of attachment. The Code containing this provision like- 
wise makes provision for strengthening insufficient bonds 
in cases of attachment, and designates the officer who shall 
do this and the mode and manner in which it shall be done. 
All these provisions are in pari materia, and must be so 
construed as to give effect to every part of each of them.. 
Applying this rule of construction, it is apparent that the- 
justice issuing the attachment or common garnishment has 
express authority, in his discretion, to require additional. 
security, or a new bond to be given within the time pre- 


scribed by him, and in default thereof to dismiss the levy 
v 73-36 
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in case of attachment, and in case of garnishment, it fol- 
lows, by necessary implication, that where like default is 
made, he should order the garnishment dismissed. An at- 
tachment is for all purposes as effectually levied by service 
of garnishment as it would have been had the levy been 
made upon the defendant’s property. Code, §3288. The 
reason for requiring bond is the same in cases where there 
is a direct levy upon property and where the use of de- 
fendant’s money or property is suspended by the service 
of the garnishment. In both cases the amounts and con- 
ditions of the bond required are identically the same. 

The application to the magistrate before whom the gar- 
nishment was taken out, to have the bond strengthened, 
was proper. He alone had the power to order it, and upon 
the failure of the plaintiff to comply with this his order, to 
dismiss the process, 

2. The law makes no provision for an appeal from his 
decision to the superior court. If he erred in his judgment, 
that error could have been corrected by the superior court 
upon a writ cf certiorari. Code, §§4049, 246, sub-sec. 4. 
In no other way could the superior court obtain jurisdic- 
tion of this question ; and as there was no certiorari in this 
case, but an appeal to that court, all that was done therein 
touching the same was of no effect; it goes for nothing; 
but having been carried to that court at the instance of 
the plaintiff, he cannot be heard to complain; he is estop- 
ped by his act. 

We therefore order and direct that the appeal to the 
superior court be dismissed, and that the order of the 
justice directing the bond to be strengthened, or a new 
bond to be given, stand as it stood before said appeal was 
entered, and that it be carried into effect as though no 
such appeal had been taken. 

Judgment affirmed with directions. 
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A response to a scire facias issuing upon a forfeited recognizance 
should plainly, fully and distinctly set forth the ground of defence, 
and should not deal in general conclusions of law. Therefore it 
was insufficient for the sureties on a criminal bond to set out, in 
answer to a scire facias, that the warrant under which their prin- 
cipal was arrested and upon which the recognizance was founded 
was illegal, in that it had no affidavit sufficient in law to support 
it; that the warrant described no offense punishable by the laws 
of the state, and that the bond contained no condition for the per- 
sonal appearance of the principal at the superior court of Screven 
county, and hence there was no breach. 

.) The fact that an affidavit made as a foundation for a warrant for 
assault with intent to murder did not specify that the assault was 
made with a weapon likely to produce death did not render the 
warrant issued thereon invalid. 

(b.) Where, on a proceeding to forfeit a criminal recognizance and a 
response filed thereto by the sureties, the case was left to the pre- 
siding judge, by agreement, to be passed upon by an inspection of 
“the record,’’ and it appears that the affidavit, the warrant, the 
magistrate’s entry thereon and the bond were all before him ; the 
fact that the warrant failed to mention the person on whom the 
assault was made did not render it invalid, where it identified the 
affidavit on which it was issued, and the affidavit named such per- 
son. 

.) Semble, that itis not essential that a warrant for assault with in- 
tent to murder should name the person on whom the assault was 
committed, as stated in the affidavit. 

(d.) All the papers being before the court, and it appearing from the 
affidavit and warrant that the crime was charged t» have been 
committed in Screven county ; that the defendant waived a prelimi- 
nary examination; that the magistrate entered this fact on the 
warrant, and ordered that, inasmuch as defendant had tendered 
certain sureties as bail on a bond conditioned for his appearance 
at the next term of the superior court of said Screven county to an- 
swer said charge, that he be discharged from further custody ; and 
it further appearing from the face of the recognizance that it was 
executed in that county on the same date as the order, and was 
taken and attested by the same officer, the bond was not rendered 
invalid because it required the defendant to be and appear at the 
next term of the superior court to answer said charge, without 
stating specifically in what county. 

December 21, 1885. 


Criminal Law. Bonds. Principal and Surety. Plead- 
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ings. Warrants. Assault with Intent to Murder. Courts 
of Inquiry. Commitment. Before Judge CarswELL. 
Screven Superior Court. May Term, 1884. 


George M. Zeagler made oath before Hazlehurst, J. P., 
34th district, Screven county, as follows : 


‘“‘That on the 26th day of May, 1883, in said county, one Samuel 
8S. Sasser did unlawfully and feloniously, upon the person of said 
George M. Zeagler, commit the offense of assault with intent to mur- 
der, wherefore he prays a warrant do issue in terms of law.’’ 


Hazlehurst, J. P., issued his warrant as follows: 


‘Screven County—State of Georgia—To any lawful officer to 
execute and return. 

Whereas, George M. Zeagler did this day make complaint, on oath, 
before me, that one Samuel 8S. Sasser did, in said county, on the 26th 
day of May, 1883, unlawfully and feloniously commit the offense of 
assault with intent to murder, wherefore he prays a warrant do issue 
in terms of the law. Now these are to command you to arrest said 
Samuel S. Sasser,’’ etc. 


The justice endorsed on said warrant that defend- 
ant had waived examination and given Mary Sasser, F. M. 
Sasser and J. B. Sasser as bail for his appearance at the 
next term of the superior court, Screven county. 

At November term, 1883, of said court, a scire facias 
was issued to forfeit a bail bond of Samuel S. Sasser, as 
principal, Mary Sasser, F. M. Sasser and J. B. Sasser, as 
securities, which bond is headed, “Georgia, Screven 
County,” is for the penal sum of $700, dated 27th 
May, 1883, and conditioned as follows: 

‘* Now the condition of the above obligation is such, that whereas, 
the said Samuel 8. Sasser has been arrested under a warrant charg- 
ing him with assault with intent to murder, now should the said 
Samuel 8. Sasser be and appear at the next term of the superior court 
to answer to said charges, and from day to day and term to term 


until discharged by said court, then this bond to be null and void, 
otherwise of full force and virtue.’’ 


Defendants answered that judgment should not go 
against them, or either of them, because (1) the warrant 
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by which defendant was arrested and on which bond was 
founded was illegal, in that it had no affidavit sufficient to 
support it; (2) the warrant described no offense punish- 
able by the laws of the state; and (3) the bond contains 
no condition for appearance of the principal at the supe- 
rior court of Screven county. 

Counsel agreed that the judge should decide the case 
by an examination of the record. The judge rendered the 
following decision : 

‘** After hearing argument on the within case, counsel of both sides 
having agreed that I shall decide the case by an examination of the 


record, it is ordered that the answer of defendants be stricken, and 
that a rule absolute be taken on said forfeited bond.’’ 


Defendants excepted. 


Hossy & Matrurws, by Harrison & PEEptEs, for plain- 
tiffs in error. 


R. L. GAMBLE, solicitor general, by Epwarp Hunter, for 
defendant. 


Hatt, Justice. 


To a scire facias, issuing upon a forfeited recognizance 
and served on the defendants, the bail appeared, and 
showed for cause why final judgment should not be ren. 
dered against them: 

(1.) That the warrant under which their principal was 
arrested and upon which the recognizance was founded 
was illegal, in that it had no affidavit sufficient in law to 
support it. 

2.) That the warrant “described no offense” punish- 
able by the laws of the state. 

(3.) That the bond contains no condition for the per- 
sonal appearance of the principal at the superior court of 
Screven county, and hence its condition has never been 
broken. 

This response is of the most general and indefinite char- 
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acter; it does not plainly, fully and distinctly set forth any 
ground of defence. As to the first ground, it admits by a 
negative pregnant that there was an affidavit on which the 
warrant issued, but denies, as a conclusion of law, that it 
was sufficient to support it, without specifying wherein it 
was insufficient, so that the court, and not the party himself, 
might be enabled to determine whether it was sufficient 
or not. So as to the second ground, that the warrant de- 
scribes no offense punishable by the laws of this state; it 
does not take issue upon the fact that it does set forth an 
offense, but does not mention what the offense is it sets 
forth, that the court may see whether what it does set 
forth is an offense at all which is punishable by law. And 
so of the third and last ground of defence; it does not set 
forth what is the condition of the recognizance ; that there 
was a condition attached is admitted negatively. Plead- 
ings should state facts and not mere conclusions of law, 
and unless this is done, they are fatally defective. 

This case was submitted to the judge, by consent of par- 
ties, to be passed upon by him by “an examination of the 
record.” What the questions were to be passed upon do 
not distinctly appear, but after examining the record, the 
judge ordered the answer to be stricken, and gave final 
judgment on the scire facias, as though no cause had been 
shown. Neither does it properly appear, from the tran. 
script sent to this court, that there were any other ques- 
tions to be considered by the judge than those above dis- 
cussed, and which we hold sufficient of themselves to re- 
quire the judgment rendered. Without the bill of excep- 
tions, we could not fairly presume that any other consid- 
erations influenced the judgment reached by the court, but 
from that itis apparent that the judge treated the affidavit 
for the warrant, the warrant itself, and the magistrate’s en- 
try thereon, as parts of the record, and permitted the de- 
fendants’ counsel to point out what they alleged to be errors 
in each of these. The error insisted on in the affidavit 
for the offense of assault with intent to murder is, that it 
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failed to specify that the assault was made with a weapon 
likely to produce death. Without such specification we 
hold that the affidavit for the warrant was sufficient. Code, 
§4715. The objection to the warrant was, that, in reciting 
the affidavit, it failed to mention the person on whom the 
assault was made, as was done in the affidavit itself. Under 
the above section of the Code, it is more than doubtful 
whether this is essential to the validity of the warrant; but 
be this as it may, there was enough in the warrant to iden- 
tify the afidavit on which it issued; the objection to the 
recognizance was that its recitals in the condition under- 
written followed those in the warrant, and did not mention 
the court to which it was returnable. It is true that it is 
not as specific in these respects as it might have been, but 
still there is enough in these preliminary proceedings to 
show that no other than the term of the superior court 
next thereafter to be held in and for Screven county was 
or could have been referred to in the condition ; the affidavit 
and warrant both charged the offense to have been com- 
mitted in that county; the defendant, when arrested and 
brought before the magistrate, waived an examination, and 
thereupon the magistrate entered this fact on the warrant, 
and ordered that, inasmuch as he had tendered these par- 
ties as bail on a bond conditioned for his appearance at the 
next term of the superior court of “said (“* Screven,” writ- 
ten at the commencement of the obligation) “county, to 
answer said charge, that he be discharged from further 
custody.” This order and the recognizance, which shows on 
its face that it was executed in that county, both bear the 
same date, and were taken, signed and attested by the same 
officcr. This record, as it is termed, when taken together, 
effectually disposes of every objection specified to the 
validity of this proceeding. To reach this conclusion, there 
was no necessity to resort to extrinsic oral evidence. There 
is no doubt from the face of these papers, upon which the 
bail rely as evidence, that they bound themselves to have 
their principal present at the then next term of the supe- 





552 SUPREME COURT OF GEORGIA. 





Habersham, ete, Turnpike Compuny vs. Taylor et al , commissioners. 








rior court of Sereven county, to answer to the offense of 
assault with intent to murder upon the person of the party 
named in the affidavit for the warrant. 

Parties cannot be permitted to escape from their just 
obligations to the public, and justice be thus defrauded of 
its dues, by a resort to such imaginary defects in proceed- 
ings before magistrates and other subordinate officers- 
Such objections hardly rise to the dignity of quibbles, and 
are scarcely entitled to serious consideration. 

Judgment affirmed. 


HaBERSHAM, ETC., TURNPIKE CoMPANY vs. TAYLOR et al., 
commissioners. 


1. Where a turnpike, under a charter granted in 1840, was required 
to be kept in good repair, and the justices of the inferior court were 
required to see that this was done, if it was not kept in good repair 
subsequently to the act of 1878, a suit therefor was properly brought 
in the names of the commissioners of turnpikes for the county 
where the failure to repair occurred. 

(a.) A portion of the road being located in Towns county, and an 
agent being found therein to look after and keep it in order, al- 
though he may have resided in another county, the suit was prop- 
erly returned to the superior court of Towns county, and it had 
jurisdiction to hear and determine it. 

(5.) It was com; etent for the legislature to change the law as it ex- 
isted at the time of the chartering of the company as to the man- 
ner of enforcing the right of the state, and the party in whose 
name such proceedings should be had. 

. Where acharter, granted to a turnpike company in 1840, provided 
as the only penalty or forfeiture to be incurred for failing to keep 
its road in proper repair, that its toll gates should be thrown open 
and kept open until it was put in repair, this was part of the con- 
tract between the state and the company, and it was not com- 
petent for the general assembly, in 1878, to prescribe another and 
different penalty for a failure of the company to keep its road in 
repair. The penaities prescribed in the act of 1878 are not appli- 
cable to such a charter, and an action to enforce them cannot be 
maintained. 

(a.) If the company shall fail in its duties to the public, the commis- 
sioners of turnpikes may proceed to forfeit the charter, or they 





SEPTEMBER TERM, 1884. 553 


Habersham, etc., Turnpike Company vs. Taylor et al., commissioners. 





may enforce the penalty which their predecessors, the justices of 
the inferior court, might have done, to the extent and in the man- 
ner designated in the charter. 


September 16, 1884. 


Corporations. Charters. Parties. Constitutional Law. 
Roads and Bridges. County Matters. Before Judge 
Estes. Towns Superior Court. March Term, 1884. 


Taylor et al., commissioners of turnpikes of Towns 
county, commenced an action in that county against the 
Habersham and Union Turnpike Company, for the purpose 
of forfeiting its charter and for damages, alleging that a 
portion of the turnpike was in Towns county and a por- 
tion in White ; that. one Reeves Westmoreland, represent- 
ing the company, kept a toll gate on the road; that he had 
been notified to make certain repairs and remove certain 
obstructions thereon, and had failed todo so. The entry of 
service was as follows: 

‘Served the within defendant by leaving a true copy of the within 


original with his son, J. B. Westmoreland, who is superintending the 
work on the within described road. This September 3, 1883.’’ 
(Signed) E. M. Castiezerry, Sheriff. 

A second original was issued for White county. 

The defendant pleaded that the superior court of Towns 
county had no jurisdiction, because all of the parties com- 
prising the turnpike company lived in White county, and 
the company had no place of doing or transacting business 
in Towns county, further than workingout the road therein 
The company further pleaded that there had been no Jegal 
service, and also the general issue. 

The jury found the following verdict : 

‘‘We, the jury, find in favor of the plaintiff the sum of one hun- 
dred and thirty-five dollars. This 24th day of March, 1884.’’ 


Defendant moved for a new trial, on the following among 


other grounds: 
(1.) Because the verdict was contrary to law and evi- 


dence and against the weight of evidence, 
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(2.) Because the court held that the act of 1878, estab- 
lishing commissioners of turnpikes, under which this suit 
was brought, did not impair the obligation of the contract 
contained in defendant's charter. 

(3.) Because the penalty of damages was not one im- 
posed by the charter of the company. 

(4.) Because the court held that the superior court of 
Towns county had jurisdiction of the defendant, because 
four and one-half miles of its road was in that county, 
although the defendant had no place of business or office 
therein, but had a toll gate in White county, and all of 
its owners resided therein. [Appended to this ground is 
a stutement that the plea to the jurisdiction was overruled 
at a former term, and no exceptions pendente lite were 
taken, nor was the objection renewed at the trial term.] 

The motion was overruled, and defendant excepted. 


Crane & Jones; J. J. Krusey, for plaintiff in error. 


©. J. WetiBorn, by Harrison & Prepies; W. E. Can- 
DLER, for defendants. 


HA, Justice. 


The act of 1840, incorporating the Habersham and 
Union Turnpike ($13), authorizes the justices of the in- 
ferior court of Habersham and Union counties, or a ma- 
jority of them in their respective counties, and makes it 
their duty, if the road is not kept in good and sufficient 
repair, according to the true intent and meaning of said 
act, to order and direct the sheriff in their respective 
counties, and makes it his duty, to throw and keep open 
the toll gates until the road shall have been put in repair, 
to be judged of by the aforesaid justices. The first section 
of the act provides that the road shall be of “ suitable width 
and dimensions.” Acts of 1840, pp. 94,97. The act of 
1878 makes provision for the appointment of commission- 
ers of turnpikes, and defines their power and duties. They 
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are required to inspect the condition of the road as often 
as every three months, and to see to it that it is kept in 
good condition to be traveled over and is graded according 
to its charter. If the road is found deficient in any of 
these respects, they are required to make out a statement 
wherein shall be specified, as nearly as may be, the defects 
in such road, and serve a copy of the same upon the 
keeper of the toll gates on the road, which shall be deemed 
a service on the owners, and if they fail or refuse to make 
the road in compliance with the terms of its charter, for 
thirty days after the notice is given, then the commission- 
ers are to institute suit in their own names to forfeit the 
charter. By another section of the act, the commissioners, 
where the road is neglected and suffered to get into such 
condition that it cannot be passed over comfortably by 
travelers and drayed over successfully, are required to no- 
tify the keeper of the toll gate of the condition of the 
same, and unless the road is immediately repaired and 
put in good condition, they are to institute the suit pro- 
vided for in the preceding section of the act. If, upon the 
trial of this suit, the fault or failure of the company 
should be deemed insufficient to authorize the forfeiture 
of its charter, then the measure of damages to the public 
may be estirnated in dollars and cents by the jury trying 
the same, and judgment may be rendered by the court on 
this finding, ete. Code, §§719(v), 719(z), 719(aa), 
719(bb). 

The notice given to the company through their agent by 
the commissioners, and for a failure to comply with which 
this suit was brought, required the removal of certain al- 
leged obstructions along portions of the road accurately 
described, within thirty days, and the road to be worked 
out immediately and graded according to the charter. 

Upon the trial of the case, the jury found a verdict 
against the company for damages only. Nothing was stated 
therein as to the sufficiency of the failure complained of to 
authorize a forfeiture of the charter. The defendant 
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company made a motion for a new trial, upon various 
grounds, which being overruled, exception was taken to 
the judgment rendered thereon, and the case brought to 
this court by writ of error. 

To dispose of this case,it will not be necessary to pass 
upon all the questions made by the record. 

1. We are of opinion that the action is properly brought 
in the name of the commissioners, Code, $719 (aa), and a 
portion of the road being located in the county of Towns, 
and an agent being found therein to look after it and keep 
itin order, although he may have resided in another county, 
it was properly returned to the superior court of that 
county, which had jurisdiction to hear and determine it, 
under §719 (dd) of the Code. That it was competent for 
the legislature to change the law, as it existed at the time 
of the chartering this company, as to the manner of en- 
forcing the rights of the state and the party in whose name 
each proceeding should be had, we entertain no doubt; 
indeed, the objection in the argument before this court 
was rather intimated than seriously insisted on. 

2. By the 13th section of the act of the legislature, in- 
corporating this company, the only penalty or forfeiture 
incurred for failing to keep its road in good and sufficient 
repair, according to the intent or meaning of the act, was 
that its toll gates should be thrown and kept open until it 
was put in repair. It is insisted that this was one of the 
conditions upon which the company accepted the charter; 
that it was a part of the contract, and that it was not com- 
petent for the general assembly, in 1878, to prescribe 
another and different penalty for the failure of the com- 
pany to keep its covenant with the state in this respect. 
We agree to the proposition that this thirteenth section of 
the charter is a part of the company’s contract with the 
state, and that different and more onerous terins are im- 
posed by the act of 1878 than the foregoing. We are 
further satisfied that the legislature had no right or con- 
stitutional power to repeal, modify or change charters 
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granted prior to the first day of January, 1863, when the 
Code went into effect, without the consent of the corpora- 
tion. But in this instance, we think it would be going 
quite too far to attribute to them, in the face of existing 
legislation upon the subject, any such purpose. By the 
Code, §16%2, it is expressly declared that, in all cases of 
private charters “ hereafter (thereafter) granted, the state 
reserves the right to withdraw the franchise, unless such 
right is expressly negatived in the charter.” The next 
section (1683) enacts that private corporations theretofore 
created without the reservation of the right of dissolution, 
and where individual rights have become vested, are not 
subject to dissolution at the will of the state. That the state 
constitution imposes similar restraints upon the general 
assembly as to these old charters, see Code, §§5025, 5026, 
5096. Our conclusion is, therefore, that the penalties pre- 
scribed by the act of 1878 are inapplicable to this charter, 
and that this action cannot be maintained. This renders 
the consideration of other questions made unnecessary. If 
the company shall fail in its duties to the public, the com- 
missioners of turnpikes may proceed to forfeit the charter, 
or they may enforce the penalty, as their predecessors, the 
justices of the inferior court, might have done, to the ex- 
tent and in the manner designated in the 13th section of 
the act of incorporation. 
Judgment reversed. 


THE GEORGIA RAILROAD vs. CARR. 


. In order to obtain a reversal on the ground that the verdict is con- 
trary to evidence, it must appear that it is without evidence ti 
support it. Where it was shown that an injury was caused by the 
running of the cars of a railroad, and the evidence for the plaintiff 
did not rebut the presumption arising against the company, and 
the defendant introduced no evidence, the verdict for the plaintiff 
will not be set aside. 

. White a railroad company has the right to make all the noises 
incident to the movement and working of its engines, and to give 
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the usual and proper signals of danger, as the sounding of whistles 
and ringing of bells, and while it will not be liable for injuries oc- 
casioned by horses driven upon the highway taking fright at such 
noises, if it exercised the right in a lawful and reasonable manner, 
yet, when approaching or running alongside public streets or 
thoroughfares, it is the duty of the company to so operate its cars 
as not unnecessarily to interfere with the rights of individuals trav- 
eling such streets or thoroughfares by other modes of travel, or'to 
endanger such travel by unnecessary noises, frightening horses, 
and for damages resulting from a breach of such duty the company 
would be liable. 

. Within the corporate limits of the cities, towns and villagessof 
this state, it is not lawful for railroad companies, as their trains 
approach crossings or public roads, to blow their whistles, but it 
is the duty of the engineer to signal their approach to such cross- 
ings or public roads by toiling the bell of the locomotive. 

(a.) If the whistle of a locomotive was unlawfully blown in approach- 
ing a public crossing or street in a city, and a horse was thereby 
frightened, and injury occurred, the railroad would be liable in 
damages, 

February 7, 1885. 


Railroads. Damages. Negligence. Streets. Roads 
and Bridges. Municipal Corporations. Before Judge 
Roney. Richmond Superior Court. April Term, 1884. 


Reported in the decision. 
Jos. B. Cummine, for plaintiff in error. 


Foster & Lamar, for defendant. 


Jackson, Chief Justice. 


Carr sued the Georgia Railroad and Banking Company 
for damages, in that, by its negligence in blowing its 
whistle unlawfully and unnecessarily within the limits of 
the city of Augusta, it caused the horse, drawing a wagon 
in which plaintiff was seated, to run away and badly injure 
and cripple him. 

The jury found seventeen hundred dollars for the plain- 
tiff, and the railroad company being denied a new trial, 
excepted. 
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1. We do not think that the verdict is contrary to law 
because contrary to the evidence, which ground means, to 
be availing in this court, that the verdict is without evidence 
to support it. The defendant introduced no evidence and 
makes no complaint that the verdict is excessive. ‘Lhe 
presumption of law is—the fact that the injury to the plain- 
tiff was caused by the running of the defendant’s cars hav- 
ing been established—that the defendant’s negligence 
caused it, and as it introduced no testimony of conductor or 
engineer or fireman or anybody else, toovercome that pre- 
sumption, unless the plaintiff rebutted the presumption in 
his own favor, which the law gives him, by testimony 
introduced by himself, that presumption becomes conclu- 
sive, and the verdict is demanded, it being conceded that 
it is not excessive. Does the plaintiff's evidence rebut 
this presumption ? 

The facts disclosed are, that within the limits of the city 
of Augusta the train came dashing along at a speed of 
twelve miles an hour, and blew its whistle unnecessarily 
and continuously loud and shrill, and that this caused the 
horse to run away, and the unhappy accident, which badly 
hurt the plaintiff, to occur. These facts do not rebut that 
presumption. 

They show further, that plaintiff was in a wagon with a 
young man, who gave him a seat, with a horse said by the 
young man to be gentle and not afraid of cars; that the 
young man got out, however, on the approach of the train, 
and stood at the horse’s head, leaving the plaintiff in the 
wagon; and the testimony is that, but for the whistling and 
screaming of the engine, no harm would have been done, but 
when that occurred, the horse broke away, and came near 
running over the young man at his head. The fact that 
the plaintiff remained in the wagon when the driver got 
out may have been an act of negligence in the plaintiff, 
but it does not rebut negligence in the company’s agents. 
Nor does it show that this negligence was the sole canse 
of the injury. It simply shows what might be contribu- 





560 SUPREME COURT OF GEORGIA. 


The Georgia Railroad vs, Carr. 





tory negligence. Nor does it show that plaintiff, by 
ordinary care, could have avoided the consequences of 
defendant’s negligence, because there was no danger, no 
censequence from the negligent blowing of the whistles 
until it was blown, for the horse made no effort to run un- 
til that blowing, and then plaintiff could not possibly get 
out, for, in the language of the witnesses, all transpired. 
in a moment—a second of time.* 

Therefore, the presumption remains fixed, that the ab- 
sence of diligence—the negligence which the presumption 
of law fixes on the company, unless rebutted—is not rebut- 
ted, but stands fixed. So far from rebutting that negligence, 
affirms it. A gentle horse, accustomed to railway trains, 
which women often drove, runs away on account of an 
unnecessary blowing of defendant’s whistle within the 
limits of Augusta, and, notwithstanding the driver stands 
at the horse’s head, he runs away with the wagon and 
badly injures the plaintiff. This is the case plaintiff makes. 
Surely it does not rebut, but confirms the presumption of 
wrong-doing and negligence in the servants of the com- 
pany, who are not one of them sworn to explain their 
conduct. It would seem that some verdict was demanded 
for the plaintiff, and, as the defendant concedes that the 
verdict rendered is not excessive, why should it not 
stand ? 

2. The defendant says that it had the right to blow the 
whistle within the limits of Augusta, and that it cannot 
be mulcted in damages for acts incident to its business; 
that it had to pass a crossing at this point ; and therefore 
blew it. Conceding for a moment that it did have this 
right, yet it should exercise it in such a manner as not to 
injure others. Itis conceded that it is difficult to exercise 
the right and not frighten horses and cause accidents to 
occur to others; but the court below, we think, charged 


*At the place where the horse took fright, the street or roadway ren alongside 
the railroad, and was separated from it by a wire fence; but a short distance from 
that point there was a crossing. 
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the law properly,in substance, when it said, “The author- 
ity to operate a railroad includes the right to make 
all the noises incident to the movement and working of its 
engines, as in the escape of steam and rattling of cars, and 
also to give the usual and proper admonitions of danger, 
as in the sounding of whistles and ringing of bells. It is, 
therefore, not liable, while exercising the right in a lawful 
and reasonable manner, for injuries occasioned by horses, 
when being driven upon the highway, taking fright at such 
noises. In this connection, I charge you that a railroad 
corporation must exercise its grant of power with a due 
regard to the rights of others, and while the company, on 
its own property, has the right to the free and unobstructed 
right-of-way, and to make in the running of cars the noises 
necessarily incident to the reasonable enjoyment of its 
franchises, the people of the state are likewise entitled to 
the reasonable use of the streets and roads, and to travel 
thereon in the ordinary mode of travel in vehicles drawn 
by horses, and it is the duty of a railroad company, in ap- 
proaching or running alongside of a public street or thor- 
oughfare, to so operate its cars as not unnecessarily to inter- 
fere with rights of individuals traveling such streets or 
thoroughfares by other modes of travel, or to endanger 
such travel by unnecessary noises by which horses are 
frightened, and if such railway companies fail to observe 
and respect these rights in others, and so negligently act 
as to cause them damage, the law wisely and justly makes 
them responsible for all damage thus caused ” 

It appears from the record that the first part of this 
charge was in the language requested by the company, 
and the balance as requested by the plaintiff. The sub- 
stance of it is, “ ste wtere tuo ut non ledas alieno;” that 
is to say, in the exercise of its right to blow whistles and 
make noises incident to its property franchise, let the rail- 
way companies, when approaching or alongside streets and 
thoroughfares, moderate, so far as they reasonably can con- 
sistently with that franchise, the exercise of this franchise 

v 73-37 
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right in respect to the life, limb and property of others. 
We take this to be good sense and good law, especially 
when the cars are running within the limits of a city. 

3. But was it lawful to blow the whistle at all within 
the limits of Augusta on approaching crossings of streets 
and avenues therein? If it was not, then the railroad 
company acted unlawfully, and had no property right by 
its franchise to blow the whistle, and was negligent, un- 
lawfully negligent, of the rights of all traveling along the 
streets of that city. We are quite clear that section 710 
of the Code operates to amend section 708, so as to make 
it unlawful for the engineers to blow their whistles in a 
city, irrespective of any ordinance of the city about it. 
The change is made in the act of 1875, and is codified as 
4 proviso in section 710, and is in these words: ‘“ Pro- 
vided, that within the corporate limits of the cities, towns 
and villages of this state, the several railroad companies 
shall not be required to biow their whistles on approaching 
crossings or public roads in said corporate limits, but in 
lieu thereof, the engineer of said locomotive shall be re- 
quired to signal the approach of their trains to such cross- 
ings and public roads in said corporate limits by tolling 
the bell of said-locomotive, and on failure to do so, the 
penalties of this section shall apply to such offense.” The 
penalty for neglecting to blow the whistle, which the en- 
gineer was required to do in section 708, and which pen- 
alty is in the former part of section 710, is a fine of five 
hundred dollars and imprisonment ninety days, or either, 
and the company to pay the fine. ; 

It was ingeniously argued by the very able counsel for 
the company, Mr. Cumming, that the object of the act of 
1875, the proviso above cited, was intended only to shield 
the engineer from punishment for not blowing, if he rang, 
and to punish him if he did neither. Such, however, is 
not the correct construction of the law, as we look at it. 
It is a remedial statute. The old law—its evil—was this 
unearthly and continuous blowing of whistles in towns 
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and cities, and the remedy is the ringing of bells in lieu 
thereof. True, if the engineer fail to ring the bell, he 
can be punished now; whereas, if he does not blow, he 
cannot be; but the reason and spirit of the law lies 
deeper and extends broader. It meant in every city in 
Georgia to suppress the blowing of whistles, and to sub- 
stitute the ringing of bells. It was necessary to give 
warning as before, but in cities and towns, the mode of 
warning was changed from a whistle blown to a bell rung. 
This view of the case renders it unnecessary that we 
consider the ordinance of the city of Augusta or construe 
it, because the blowing of this whistle, however mildly 
and cautiously done, in the city was an unlawful act. No 
unlawful act is diligence in any business, and that mere 
act rivets negligence on the company. Whether the act 
was within the limits which the city ordinance embraced 
or not is thus immaterial, because the law of the state, 
without action by the city, prohibited the blowing the 
whistle in Augusta; and if error was committed by the 
court in construing and charging upon that ordinance, it 
cannot affect this verdict. It must stand, because there 
was an unlawful act which caused the injury; the plaintiff 
could not have foreseen that this unlawful act would be 
done within Augusta’s bounds; he could not have avoided 
it, because he did not and could not foresee it; and his own 
negligence in sitting in the wagon, if it was negligence, 
was merely contributory, and not the sole cause of his in- 
jury ; and the verdict, whose amount is not complained of, 
shows that the jury considered that carelessness on his 
part, and that negligence or carelessness on his part be- 
comes shadowy and insignificant when he had reason to 
feel safe with a gentle horse if the whistle had not screamed, 
and which he had the best reason to think would not scream, 
because the law forbade the engineer to unthrottle it at 
that spot. 
Judgment affirmed. 


re Sa 
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Lewis & Minor vs. Harper, executor. 


1. A draft payable to the order of the drawer and delivered to the 
drawees, showing on its face that it was for an advancement to 
make acrop, made by the drawees to the drawer, and having a 
blank indorsement thereon not signed by the drawer, will support 
a judgment and execution in favor of the drawees against the 
drawer, founded on a declaration in the statutory form; and ina 
claim case arising under such execution, the levy should not have 
been dismissed on motion. 

(a.) The decisions in 70 Ga., 715, and De Vaughn vs. Haugabook, pres- 
ent term, do not necessarily conflict with that in 66 Ga., 735. 

2. An action in the statutory form of complaint on such a paper could 
have been amended by a count for money had and received, or 
paid out for the use of the defendant, or other such common count ; 
and if the action of complaint was defective, aiter the judgment 
it was cured. 


February 7, 1885. 


Drafts. Actions. Judgments. Contracts. Parties. 
Amendment. Before Judge Fort. Macon Superior Court. 
May Term, 1884. 


A fi. fa. in favor of Lewis & Minor against George V. 
Hunter was levied on certain land to which Harper, exec- 
utor of Drumright, interposed a claim. On the trial, on 
motion, the court dismissed the levy, on the ground that 
the pleadings were insufficient to authorize the judgment 
on which the fi. fa. was founded. These pleadings con- 
sisted of a declaration in complaint by Lewis & Minor 
against Hunter, on an instrument alleged to be a note, 
which was as follows: 


** $450.00 Montezuma, Ga., February 19th, 1874. 


‘*On the 15th October next, please pay to the order of myself four 
hundred and fifty dollars, for value received, as an advance on my 
present year’s crops, for the purpose of purchasing provisions and 
‘other necessary supplies to enable me to make said erops. In order 
to secure the said advance, I hereby give you a lien on my crops of 
said cotton and corn for the year 1874, and I agree to deliver to you, 
at your warehouse in Montezuma, Ga., at least enough of said cotton 
crop to pay this draft. And I further agree that the proceeds arising 
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from the sales of all cotton of said crop shall be applied to the pay- 
ment thereof until satisfied, without reference to date of maturity. 
In order to further secure said advance and the payment of all costs 
and counsel fees incurred in the premises, I hereby mortgage to you 
and your assigns my stock of all kinds on the plantation cultivated 
by mein Macon county, to-wit: And I hereby give you full and legal 
control of said crops and said mortgaged stock, waiving all right of 
homestead exemptions thereon, with power to transfer this lien. If 
not paid at maturity, to bear interest at the rate of one per cent from 
date thereof. Witness my hand and seal. 
G. V. Hunter, [u. 8. ] 


‘To Lewis & Minor, Montezuma, Ga. 

‘* Executed in presence of Robert G. Lewis.’’ 

(Indorsed on back), ‘‘ For value received — hereby transfer the 
within draft, lien and mortgage to—, their heirs and assigns.’’ 

No issuable defence being filed on oath, a judgment by 
default was taken and fi. fa. issued. 

To the dismissal of the levy plaintiffs excepted. 


J. W. Hayeoop; Hawkins & Hawarns, for plaintiffs in 
error. 


W. H. Fisu, by brief; R. G. Ozrer, for defendant. 


Jackson, Chief Justice. 


This case presents the point whether an instrument, 
drawn by G. V. Hunter, defendant in execution, and de- 
livered to Lewis & Minor for the payment of four hundred 
and fifty dollars, and payable to Hunter’s own order, and 
on its face showing that it was an advancement to make a 
crop, made by Lewis & Minor to Hunter, with 4 blank in- 
dorsement thereon, but said indorsement not signed by 
Hunter, will support a judgment and execution in favor 
of Lewis & Minor, founded on a declaration in the statu- 
tory form, in the name of Lewis & Minor, on said instru- 
ment. The court below, on a claim case to property levied 
on under the execution, held that it could not, title not 
having passed to them in the view of that court, and the 
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original not being curable by amendment, and therefore, 
on motion of the claimant, dismissed the levy. 

1. The point, even on the suit without amendment, 
seems decided adversely to that ruling in Patillo vs. 
Mayer & Glauber, 70 Ga., 715, cited and approved in 
DeVaughn vs. Haugabook, at the present term of this 
court. 

Nor does the decision made in 66 Ga., 735, necessarily 
conflict with Patillo vs. Mayer & Glauber and De- 
Vaughn vx. Haugabook, the point there ruled being that 
the declaration could not be so amended as to change by 
parol evidence the instrument into a promissory note for 
past indebtedness, though the reasoning of the court in 
the opinion might lead a cursory reader to see conflict. 
The error alleged was that amendment, in the case in the 
66th, and no stress was laid on the validity of the original 
suit, which was not passed upon directly by the judgment 
rendered. It is truethatin De Vaughn vs. Haugabook, the 
indorsement had been signed, and of course that case dif- 
fers from this in that essential particular; but in Patzllo 
vs. Mayer & Glauber, there was no indorsement, and that 
case is cited and approved in the first named. There was 
no indorsement or acceptance in Patillo vs. Mayer & 
Glauber, but the name of the drawer was written across 
the face of the paper, and after him another party. The 
legal effect of that judgment, as well as its reasoning, would 
seem to make such a paper virtually a promissory note, 
or promise to pay the money to the merchants advancing 
supplies to make the crop of the drawer, and therefore 
that it might be sued directly by them. 

2. Besides, if this action could have been amended so 
as to support the judgment, the judgment is good. Why 
could it not have been amended by a count for money had 
and received, or paid out for the use of defendant, or other 
such common count at common law? Complaint in the 
statutory form may be so amended. 54 Ga., 68, and pre- 
ceding cases. It is to be observed that the paper in 66th 
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Ga., 735, was accepted by the drawee. Judge Crawford 
says that the amendment offered was “in substance that 
the said instrument was intended as a promissory note; 
that the same was given in payment of indebtedness of 
defendant then due and owing, and the acceptance was 
without consideration;” and in reasoning on such an 
amendment as this, he says that it made a new and distinct 
cause of action, in “that it was given for an indebtedness 
already due and owing, and not for advances to be made 
upon the crop to be raised for the year 1873, nor for the 
purchase of supplies to make the crop of that year,” and 
thus that “the whole character of the contract, as set forth 
in the original draft, is changed, and a new and distinct con- 
sideration alleged.” An amendment, to that extent under 
those facts, is one thing; an amendment that, under this 
instrument now before us, the plaintiff had advanced money 
to defendant for his use to make his crop, is a different 
thing, germane to, and accordant with, the instrument, and 
would have been allowed legally, and have cured any de- 
fect in the suit as brought. Therefore, if defective, it was 
cured, and the judgment under it was supported and valid. 
Judgment reversed. 
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. Where the record shows that there was a panel of forty-eight jury- 
men, whose names were called by the clerk, and a list of them 
was nade out and furnished to counsel for the accused, but does 
not show whether or not the array was put upon the accused, this 
will furnish no ground for a new trial. The record being silent as 
to whether or not the array was put upon the accused, it will be 
presumed that this was done. 

2. Where the superior courts had granted various charters and re- 

newals of charters to express and other companies, as to which 

the superior court did not have jurisdiction at that time, the act of 

1877, entitled ‘‘an act to ratify and confirm the orders and decrees 

of the superior courts of this state granting or renewing the exist- 

ence of corporations, with all actions thereunder of every kind by 
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and with said corporations, and for other purposes,’’ was not un- 
constitutions! as embracing more than one subject-matter. 

(a.) After the passage of the act of 1877, a judgment of the superior 
court previously granted, renewing the charter of an express com- 
pany, was admissible in evidence. 


December 19, 1884. 


Jury and Jurors. Practice in Superior Court. Consti- 
tutional Law. Charters. Corporations. Before Judge 
Apams. Chatham Superior Court. June Term, 1884. 


To the report contained in the decision, it is only neces- 
sary to add that the Southern Express Company was in- 
corporated, by order of the superior court of Richmond 
county, on July 5, 1861, for a period of fourteen years, and 
that, on March 16, 1875, application was made for a re- 
newal of the charter, and after publication, an order of 
court was granted on May 14, 1875, renewing the charter. 
The confirmatory act of 1877 was passed on February 13 
of that year. 

After conviction for embezzlement from the company, 
defendant moved for a new trial, one ground being the 
admission in evidence of this charter and renewal, and 
another, because the court did not require the panel of 
forty-eight jurors to be put upon the defendant after they 
were called over by the clerk. As to this ground, the 
presiding judge certified as follows : 

‘When the forty-eight jurors were procured, the court 
stated to counsel that the panel was complete, and had 
them called. The court then directed the clerk to hand 
the counsel the list of the panel that was to try said cause, 
which the clerk did. The counsel took the list and made 
no objection. Thus the panel was put upon the prisoner. 
We do not understand that any particular ceremony or 
form of words is required. We followed the invariable 
practice as it has always obtained in this circuit. Ample 
opportunity was given counsel to challenge the array after 
it was there put upon him. No right of the defendant 
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was in the slightest degree disregarded. He waived ar- 
raignment and pleaded not guilty.” 
The motion was overruled, and defendant excepted. 


A.FreD B. Smitu, by R. E. Lester, for plaintiff in error, 
W. G. Cuarzton, solicitor general, for the state. 


BLANDFoRD, Justice. 


The plaintiff in error was indicted for embezzlement 
and found guilty. 

The record shows that there was a panel of forty-eight 
men, whose names were called by the clerk of the court, 
and a list of the names of these were made out and fur- 
nished to counsel for the accused. There certainly was 
nothing wrong in this. Whether the array was put upon 
the accused or not the record is silent, and we will pre- 
sume that this was done, when the record fails to show the 
contrary. 

A charter granted by the superior court of Richmond 
county and a renewal thereof to the Southern Express 
Company was offered in evidence by the state. This was 
objected to by the accused, upon the ground that when this 
charter was renewed, the courts had no power or jurisdic- 
tion, under the constitution of this state, to grant or renew 
charters to express companies. This objection was over- 
ruled by the court, and this is the main ground of excep- 
tion. The legislature, on the 13th of February, 1877, passed 
an act entitled an ‘act to ratify and confirm the orders 
and decrees of the superior court of this state granting or 
renewing the existence of corporations, with all actions 
thereunder of every kind by or with such corporations, and 
for other purposes.” See acts of 1877, pages 34 and 35. 

This act gave vitality to the charter of the Southern 
Express Company, and the same is constitutional, there 
being but one subject-matter in said act; it is a curing 
or healing statute, and such acts have ever been held to 
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be constitutional and within the power of the legislature, 
So we think the court did right to admit the evidence ob- 
jected to. See Howell vs. The State, 71 Ga., 224; Hope 
et al. vs. City of Gainesville, 72 Ga., 246; 61 Ga., 20 
This last case is fully reviewed in Howell vs. The State, 
cited supra, and does not conflict with what we now 
decide. 
Judgment affirmed. 


Peacock vs. DEWEESE. 


Where a contract, signed only by the owners of land, agreed that at 
any time within six months they would take a specified price for 
their mineral interest, and upon receipt of such price would make 
a title to the party named in the contract as the party of the sec- 
ond part, and where such contract stated that the party of the 
second part bound himself to make such tests as were satisfactory 
to himself and to do such other things towards the perfection of 
the sale as might be necessary on his part, and that he would not 
demand any right outside of the necessary tests until the paymeat 
of the purchase money, the contract was not mutual and binding 
on all of the parties; a specific performance could not be decreed 
against the proposed purchaser; and an injunction on his behalf 
to restrain the owners from selling the mineral interest was prop- 
erly refused. 


December 2, 1854. 


Specific Performance. Equity. Contracts. Before 
Judge Fain. Bartow Superior Court. July Term, 1884. 


Reported in the decision. 


James B. Conyers; Jopn W. Axi, for plaintiff in error. 


GraHaM & GrauaM, for defendant. 


BLANDFORD, Justice. 


Plaintiff in error filed his bill against defendant in error 
for specific performance of the following agreement : 
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“Grorc1a—Bartow County. 


Agreement entered into 13th December, 1883, between William 
A. Dewecse and Kittie Deweese of the one part, and D. W. K. Pea- 
cock, of the other part, all of said county and state, witnesseth, 
that, whereas the parties of the first part own what is supposed to 
be a mineral known as ochre on their farm; and whereas, they-are 
desirous of disposing of said mineral ; and whereas, the party of the 
second part is desirous of obtaining an option thereon: Now, there- 
fore, itis agreed on the part of the first parties that they will, in the 
next six months at any time, take the sum of one thousand dollars 
for their entire ochre interest, with the privilege of mining the same, 
and upon the payment of one thousand dollars to them they will 
make good znd sufficient titles to said ochre interest in all lands 
owned by them and their representatives. And the party of the sec- 
ond part agrees and binds himself to make such tests as are satisfac- 
tory to himself, and do such other things towards the perfection of 
said sale as may be necessary on his part, and shall not demand any 
rights outside of necessary tests, until the payment of the one thou- 
sand dollars as before specified ; but when said sum shall be paid, he 
or his legal representatives may demand and receive such titles to 
said property.” 





























This paper was signed by W. A. and Kittie Deweese. An 
injunction was prayed to restrain defendant in error from 
selling or disposing of the mining interest mentioned in 
the agreement. The court refused the injunction, and this 
is the error assigned. If there is no equity in the bill, it 
follows that the chancellor did right to refuse the injunc- 
tion. The agreement is gratuitous and entirely voluntary 
on the part of defendant in error. <A court of equity 
never decrees a specific performance of a voluntary or 
gratuitous contract. Code, §3189. Any fact showing the 
contract to be unfair or unjust or against. good conscience 
justifies the court in refusing to decree a specific perform- 
ance. Code, §3190. The contract in this case is not mu- 
tual and binding on all the parties thereto. The plaintiff 
in error may comply at his option or will; there is nothing 
in the writing that compels him to do anything for the 
benefit of the defendant in error. Equity will not decree 
the specific performance of a contract against one party, 
where, by the terms of the contract, no specific performance 
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could be decreed against the other party. Code, §§2739, 
2744. 

The contract or agreement, which is the foundation of 
the bill, being such that no specific performance of the 
same will be decreed, then there is no equity in the bill, 
and it follows that the decree of the chancellor refusing 
the injunction was right. 

Judgment affirmed. 


Bett vs. THE STATE OF GEORGIA. 


While a conviction cannot be had upon the uncorroborated evidence 
of an accomplice in the crime, without something else deposed by 
other witnesses to connect the defendant with it, yet it is imprac- 

ticable to lay down any rule as to the precise amount of evidence 
which is requisite to sustain the accomplice’s account identifying 
the defendant as one of the criminals, furtner than that there 
must be other evidence sufficient to satisfy the jury of the fact. In 
this case, the corroborating evidence was sufficient. 


December 2, 1884. 


Criminal Law. Accomplice. Witness. Evidence. Be- 
fore Judge Fain. Bartow Superior Court. July Term, 
1884, 


Reported in the decision. 
GraHAM & GrRauAM, for plaintiff in error. 


J. W. Harris, JR., solicitor general, by Rost. B. Trrppe, 
for the state. 


Hatt, Justice. 


The defendant, who was indicted jointly with Brown, 
Evans and Self for burglary, was found guilty of larceny 
from the house, and sentenced to the penitentiary for three 
years. He made a motion for a new trial, upon the ground 
that the verdict was contrary to law and evidence, etc., 
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and this motion being overruled, he prosecutes this writ of 
error to reverse the judgment refusing it. No complaint is 
made of any of the rulings of the court, and no exception 
is taken to the charge, 

The state introduced Brown as a witness, who testified 
to all the circumstances of the crime, and implicated the 
defendant in its commission, with himself and the other 
defendants in the indictment, Evans and Self. , 

That a conviction could not have taken place upon the 
uncorroborated evidence of this witness, without some- 
thing else deposed by other witnesses to connect the de- 
fendant with it, is well settled. Code, §8755; Childers. 
case, 52 Ga., 106, 110, 117; Hammack’s case, Jb., 397, 
403; Middleton's case, [b.,527. The defendant doubtless 
had the full benefit of tiiis principle upon the trial, but 
the jury were well satisfied, as we think they should have 
been, that there was enough in the testimony of wit- 
nesses wholly disconnected with and unsuspected of any 
participation in this offence to show that this defendant 
had a full share in it. Two of these defendants, Evans 
and Brown. were in the store broken and entered, about 
six o’clock p. M., on the evening of the burglary. Shortly 
after that time, these persons, with Self and this defend- 
ant, were seen together. They were all strangers in 
Adairsville, where the store was located ; came there to- 
gether, without any ostensible business ; associated closely 
while there. Self confessed to the burglary after his ar- 
rest, detailing all its incidents circumstantially, and show- 
ing the part each of the defendants took, to the marshal 
of the town, in the presence of this defendant. When 
the marshal said to Self, “ I don’t believe it,’ the defend- 
ant, Bell, who was standing behind him, remarked, 
“ That’s so, captain, that’s so.” It is true that it was 
attempted to be shown that this remark of Bell’s was 
an indorsement of the marshal’s denial of Self’s story, but 
the marshal did not so understand it. He was impressed 
with the idea that it referred to the account given by 
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Self, and was an explicit admission of its truth; had he 
not thought so, he would have made further inquiry. 

It was further shown, by satisfactory proof, that the 
account he gave of the time he left Adairsville for Car- 
tersville, on the night of the burglary, was utterly false. 
He said he left there at 8 o’clock that evening, and en- 
deavored to make the witness say he told him he left Cal- 
houn at that hour. The witness was positive, however, 
that he said nothing about the time when he left Calhoun. 
It is certain, from the testimony of other witnesses, that 
he was in Adairsville at that hour, and, in his statement, 
he admits that he did not leave that place until after 4 
o’clock the next morning. The defendant made a state- 
ment to the jury, in which he was careful to controvert 
this witness’s testimony. He savs that if he mentioned 
the fact of leaving any place at all at 8 o’clock, it was 
Calhoun and not Adairsville. This is the entire substance 
of his statement; no allusion is made therein to any other 
fact incu pating defendant; he does not deny the truth of 
Brown’s testimony, nor does he say anything about the 
application of his reply to the marshal, in response to that 
officer’s remark, expressing disbelief in Self’s account of 
the burglary. This omission must, of itself, have been a 
circumstance that impressed the jury with his guilt; it 
was a tacit admission of the truth of other statements given 
in evidence. No case that we are aware of lays down any 
rule as to the precise amount of evidence which is requi- 
site to sustain the accomplice’s account identifying the 
defendant as one of the criminals; indeed, it seems to us 
impracticable to lay down any rule upon this subject, fur- 
ther than there must be other evidence sufficient to satisfy 
the jury of the fact. In Poberts’ case, 55 Ga., 220, it is 
ruled, that “ light circumstances, such as constant and easy 
access tothe place whence the goods are stolen, the defend- 
ant’s presence thereabouts when the goods are missed, 
the fact that he drove a single dray there, and that such 
a dray was seen being unloaded about the break of day, 
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where the goods were found, may be weighed by the jury 
as corroborating proof, and if the presiding judge fairly 
submits that question, this court will not interfere.” The 
corroborating facts in this case come fully up to these 
requirements, if they do not go beyond them. The ques- 
tion was fairly submitted, the jury was satisfied of the 
defendant’s guilt, and the presiding judge approved the 
finding. We cannot say that we dissent from this result. 
So far from it, we approve it, and order the judgment 
affirmed. 


Fiumrnea, trustee, vs. Fountatn et al. 






1. Where, prior to the ‘‘married woman’s law”’ of 1866, by marriage 
settlement property of the wile was conveyed to a trustee as her 
separate property, she could convey such separate estate by the 
moce alone provided in the deed or instrument creating it; and 
where such instrument provided that the property might be dis- 
posad of by will, and did not indicate any other mode of disposi- 
tion, if it were disposed of by deed, or otherwise than by will, such 
disposition was void. 

3. The construction of such « inarriage settlement depends upon the 
law as it stood at the time of its execution. 

September 16, 18°54. 


Husband and Wife. Title. Contracts. Powers. Be- 
fore Judge Stmmons. Pulaski County. At Chambers. 
June 20, 1884. 
























Fountain e¢ al. filed their bill against Fleming, trustee, 
to recover certain property and to enjoin the trustee, who 
was alleged to be insolvent, from selling the same. The 
facts on which the case rested are set out in the decision. 
The chancellor granted the injunction, and defendants ex- 
cepted. 


Grice & Ryan; Jorpan & Watson; J. B. MITouHELL, 
for plaintiff in error. 


Kresez & Martin, for defendant. 


SUPREME COURT OF GEORGIA. 


Fleming. trustee, vs. Fountain et al. 


BLANDFORD, Justice. 


Jacob Dykes and Sarah A. Girtman being about to 
marry, they entered into a marriage settlement, whereby 
all the property of said Sarah was conveyed to a trustee; 
and it was agreed that said property should remain her 
separate property and estate, the title to the property 
being vested in a trustee for the use of said Sarah. And 
it was further covenanted and agreed that said Sarah 
might dispose of the property by will to any person she 
might think proper, subject to be used by the said Dykes, 
by the approbation of the trustee, during the continuance 
of the coverture for the mutual benefit of said Jacob and 
said Sarah. The deed was made on the 18th day of Oc- 
tober, 1856. 

Shortly after the execution of this deed, the said Jacob 
and Sarah were duly married. On the 27th day of July, . 
1883, said Sarah Dykes conveyed the property mentioned 
in the deed of settlement by deed to a trustee for the 
benefit of her grand-daughter, Mary Louisa Fleming. The 
said Sarah Dykes then departed this life. 

1. One of the questions which is made by the record is, 
could Mrs. Dykes convey this property by deed or in any 
other manner than by will? This court is committed to 
the doctrine, prior to the woman’s law of 1866, that a mar- 
ried woman can convey her separate estate by the mode 
alone provided in the deed or instrument creating the 
separate estate; that where the instrument provides that 
the property may be disposed of by will, and does not in- 
dicate any other mode of disposition, then if it be disposed 
of by deed or otherwise, such disposition is void. 

This has been the uniform ruling of this court. Weeks 
and Wife vs. Sego, 9 Ga, 199; Wylly et al. vs. Collins, 9 
Ga., 223; 23 Ld., 468; 12 /d.,195. And whatever rulings 
there may be to the contrary of this by other courts in 
this country, and upon whatever reasoning or hypothesis, 
we feel constrained to adhere to the rule adopted by this 
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court ; it has been too long established to require now any 
reasoning or authority to sustain it. 

2. The next question is as to whether this rule has been 
abrogated by the act of 1866, known as the woman’s law, 
as to the disposition of the separate estates of married 


women. 

We think that the construction of this settlement de- 
pends upon the law as it stood at the time of its execution. 
56 Ga., 344; Zb.,110;63 Jd., 742; Wade on Retroactive 
Laws, 180, §§154, 186; 29 Penn. St. R., 113. Statutes are 
not to be given a retroactive operation unless imperatively 
demanded, and such operation is not demanded or required 
in thiscase, 43 Ga., 390; 52 Jd., 376; 57 Jd.,324. These 
authorities fully sustain the proposition here laid down. 

These views were held by the court below, and if cor- 
rect, fully authorized the granting of the injunction. 


Judgment affirmed. 


HeEnprRIcKS vs. THE STATE OF GEORGIA. 


. The charge of the court in a criminal case should not be such as 
to lead the jury to infer that, in his opinion, the prisoner’s state- 
ment was entitled to very little, if any, consideration in arriving at 
the truth, and that as evidence it should be rejected. But where, 
under the evidence, including the statement of the prisoner, no 
other verdict could have been found than that of guilty, sucha 
charge will not necessitate a new trial. 

. There was nothing in the evidence which could have justified the 
court in instructing the jury that they might find defendant guilty 
of a lower grade of offense than assault with intent to murder, 
such as stabbing, or assault, or assault and battery ; and a request 
to charge that they might so find was properly refused. 

. There was no error in rejecting the testimony set out in the thir- 
teenth ground of the motion. Taken in connection with the judge’s 
explanatory note, it is doubtful if it could have served the purpose 
of impeaching the witness whose credit it seemed designed to 
affect. What it was in its full details does not appear from the 
record; its materiality was not shown, and it is most manifest. 


v 73-38 
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that, if it was adduced to impeach the witness, no foundation was 
laid for its introduction. 
4. The verdict is not only sustained but required by the evidence. 


January 21, 1885. 


Criminal Law. Statement of Prisoner. Charge of Court. 
New Trial. Assault with Intent to Murder. Assault. Evi- 
dence. Verdict. Before Judge Hammonp. Fulton Supe- 
rior Court. March Term, 1884. 


Samuel Hendricks was indicted for assault with intent 
to murder, committed on Miss Blanche Budden. The evi- 
dence for the state was, in brief, as follows: Hendricks 
was a married man, but had been visiting Miss Budden; 
and they agreed that when he should obtain a divorce, they 
would bemarried. Her father, learning that he was mar- 
ried, and that his habits were bad, objected to his coming 
to the house, and forbade his doing so. Her mother said 
she would kill him if he came to the house. The daugh- 
ter, however, met him clandestinely, and notes passed be- 
tween them. Subsequently she told him that she did not 
care to have anything further to do with him. On a cer- 
tain Saturday, they were both at a picnic. Defendant 
went to her, caught her by the arm and said he wanted an 
explanation, but was persuaded by other men to leave. 
He said he would have an explanation on Monday. On 
that day he entered the shop of Mr. Budden, where the 
daughter was at work, went to her and put his arm around 
her neck, saying, “Oh! Blanche!” and began cutting at 
her with a knife. Her hair prevented a serious injury, 
and she was only scratched and slightly cut across the 
cheek. Her father and another man in the shop ran up, 
and after a struggle, succeeded in breaking the knife, and 
then Budden ordered the defendant to leave, which he 
did, but said he had come there to kill her. Miss Budden 
testified that, when defendant came into the shop, he gave 
her some notes, which she tore up and did not show to her 
father or sister; that she never wrote him “that many 
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letters in her life ’’—referring to a bundle of letters in the 
hands of counsel. 

Defendant made a statement, which need not be de- 
tailed, but introduced no evidence. 

The jury found the defendant guilty. He moved fora 
new trial on numerous grounds, of which it is only neces- 
sary to set out the fourth, eighth and fifteenth, as follows: 

(4.) Because the court charged as follows: “Itis proper 
to call your attention to the fact that the evidence is de- 
livered on oath; the prisoner’s statement is not; and you 
ought not to set aside the sworn testimony of witnesses © 
without sufficient cause. You will look to the evidence 
and determine from that what the truth is, and then the 
prisoner’s statement, and then give to it such force as you 
think proper to give; and from the whole case, as thus 
presented, the law casts upon you the responsibility of 
determining what the truth is.” 

(8.) Because the court refused to charge that drunken- 
ness of defendant at the time of the commission of the 
crime might be looked to by the jury in determining the 
question of intention. 

(15.) Because the court ruled out the following evi- 
dence of Miss.Budden, brought out upon cross.examination 
of defendant’s counsel: 

Question. ‘Was it true that your life and defendant’s life were in 
danger ?’’ , 

Answer. ‘Yes, I suppose it was true.’’ 

Q. ‘“‘Isit true that your mother threatened to put lead in his head 
if he came there ?”’ 

A. ‘Yes, if you want to know, mother threatened to kill him if he 
came to the house again.’’ 


Q. ‘Is it true that you told a lie about the note ?’’ 
A. “Yes, I did.’’ 


[The court added the following note: ‘‘In regard to the 15th ground, 
the truth, as I remember it, is this: Defendant’s counsel, in cross- 
examining the witness, Miss Budden, used a great many letters 
which he claimed were written by her to the defendant ; and he would 
apparently read a passage from one of those letters and ask if that 
was not true. A great many questions were asked in this manner, 
the state’s counsel objecting to it on the ground that extracts from 
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the letters ought not to be read in the hearing of the jury, unless the 
whole letter was read or was to be offered in evidence. I ruled that 
I would not restrict ccunsel in his method of examining the wit- 
ness, but that, if the letters were not offered afterwards, I would 
hear the motion to rule out evidence of what they contained and thus 
indirectly put before the jury. Afterwards, when the defendant’s 
counsel announced that he would not offer any evidence, the state’s 
counsel moved to rule out that portion of Miss Budden’s evidence 
that was thus apparently based on letters which had been partially 
read in the hearing of the jury. J sustained the motion, and had the 
evidence read over, and selected, as well as I could, those portions 
of her testimony which came within the ruling made; and in that 
way, the evidence specified in the 15th ground of the motion was ex- 
cluded.’’] 


The motion was overruled, and defendant excepted. 


Hoxe Smitn; Mitteper & Smite, for plaintiff in error. 


C. D. H111, solicitor general, by B. H. H111, for the state. 


Hat, Justice. 


All of the grounds of the motion for a new trial were 
properly abandoned, upon the hearing before this court, 
except the 4th, 8th and 15th. 

1. The fourth ground vomplains of the judge’s charge in 
relation to the force and effect of the prisoner’s statement 
as evidence. After instructing the jury that this state- 
ment should have such force only as they might see proper 
to give it, but that, although it was not made under oath, 
they might believe it in preference to the sworn testi- 
mony in the case (Code, §4637), he added, that it was 
proper to call attention to the fact that the evidence was 
delivered under oath, and that the prisoner’s statement 
was not, and they should not set aside the sworn testi- 
mony of witnesses without sufficient cause; that they 
should look to the evidence, and determine from that what 
the truth was, and then to the prisoner’s statement, and 
then give to it such force as they might think proper, and 
from the whole case, as thus presented, they would find 
the truth; that the law cast upon them the responsibility of 
doing this. 
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It is insisted that this addition contained inaccu- 
rate language; that it was awkwardly expressed ; that 
it tended to give undue prominence to the sworn testimony, 
while it detracted from the weight, which it was evidently 
the purpose of the legislature to empower the jury, if they 
saw proper, to give to the prisoner’s statement; that it emas- 
culated and impaired the privilege conferred by this law; 
and that it was so confused and inexact as not to be readily 
intelligible to the jury, and instead of assisting them to 
reach a correct conclusion; it was well calculated to mis- 
lead them. While we do not fully concur in this criticism, 
and think it rather extreme, yet we are of opinion that it 
would have been better in this, as in all cases, to give 
in charge the statute and there leave the matter, as was 
heretofore stated by this court. 65 Ga., 508. It might 
not amount to error to remind them, as was done in Pop- 
pell vs. The State,* that the defendant incurred no penalty 
for speaking falsely, as did witnesses testifying under oath, 
or that, in making his statement, he was shielded from a 
cross-examination to which other witnesses were subject, 
as was held by this court in 69 Ga., 245. While we 
are aware that such was not the purpose of the excellent 
judge who presided in this case, yet it is possible that the 
jury may have inferred, from the remarks under review, 
that it was his opinion that the statement in this case 
was entitled to very little, if any, consideration in arriving 
at the truth, and that, as evidence, it should be altogether 
rejected. There may be danger of such a result where the 
instructions upon this subject are obscure and equivocal, 
and in a doubtful case, it would perhaps be our duty to 
order another hearing, so that the defendant would have 
the full benefit of a provision designed for his protection, 
but, as there is little or no likelihood that a different result 
would be reached on another hearing of this case, and as 
the evidence adduced on the trial, including the prisoner’s 
statement, satisfies us that no other verdict could or should 


*71 Ga,, 276. 
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have been rendered, we are constrained to agree with the 
judge of the superior court that it should not be disturbed 
for this unhappily expressed view of the law. 

2. We are of opinion that there is no error in refusing to 
charge as set forth in the 8th ground of the motion fora 
new trial. There is nothing in the evidence which could 
have justified the court in instructing the jury that they 
might find a verdict for a lower grade of the offense than 
that set forth in the indictment,—as stabbing, or assault, or 
assault and battery. There was no actual assault made 
upon the defendant, nor any attempt to commit a serious 
personal injury upon him by the young girl whom he as- 
sailed with a deadly weapon, nor were there other equiva- 
lent circumstances to justify the excitement of passion and 
to exclude all idea of deliberation or malice, either express 
or implied —nothing whatever to show that the attack 
was the result of a sudden, violent impulse of passion, sup- 
posed to be irresistible. This invasion upon the rights of 
a father and his family seems to have been deliberately 
planned, and to have been carried into effect in pursuance 
of a previously expressed purpose to have satisfaction or 
an explanation, or, in his own words, to make the family 
“ante up.” After he had been disarmed, and his victim 
rescued from his grasp, and while he was smarting under 
this defeat, he expressed his intention to renew the combat 
and to kill her. It has been frequently held, that in such a 
case, the judge should not instruct the jury as to their 
power to find the defendant guilty of a lower grade of the 
offense charged. 

3. There was no error in rejecting the testimony set 
out in the 15th ground of the motion. Taken in connec- 
tion with the judge’s explanatory note, it is doubtful if it 
could have served the purpose of impeaching the witness, 
whose credit it seemed designed to affect. What it was 
in its full detail does not appear from the record ; its ma- 
teriality is not shown, and it is most manifest that if it was 
adduced to impeach the witness, no foundation was laid 
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for its introduction. No opportunity was afforded the wit- 
ness to explain ; she was not permitted to see or hear read 
the letters in question; and her attention was called to 
such portions only of this correspondence as the examin- 
ing counsel saw proper to recite. At this stage of the 
examination, he was distinctly informed by the presiding 
judge, that unless the letters were introduced, the testi- 
mony based upon them would be ruled out; they were 
not introduced, and the testimony founded thereon was 
expunged from the record—not, however, until the de- 
fendant had the benefit of any impression that it may 
have made upon the minds of the jury, although it had 
been thus improperly and irregularly gotten before them. 
It is unquestionably the duty of the party alleging error 
to make it appear. In the absence of these epistles, it 
is impossible for us to determine whether error did, in 
fact, exist. 

As intimated, there is nothing in any of the other 
grounds of the motion entitling the defendant to a new 
trial. The verdict is not only sustained, but required by 
the evidence. We could not, therefore, if we would, and 
would not, had we the option, interpose to shield this de- 
fendant from just punishment for this most dastardly and 
murderous assault upon a woman, whose affections he had 
engaged, and of which he shows himself to have been 
eminently unworthy. 

Judgment affirmed. 


Printup, BrotHeR & POLLARD vs. JAMES. 


1, A memorandum not proved to be a copy of a lost book is not ad- 
missible in evidence to show its contents. 

2. Where a record of a homestead was introduced to impeach a wit- 
ness by showing the omission from the schedule of the debt in 
suit, it was admissible for him to explain such omission. 

. The first two requests to charge are not without objection. The 
first was matter for the jury, and it would be going too far fur the 
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court to tell them what was or was not a good refresher of a 
witness’s memory. 

(a.) A request to charge, which would amount to an opinion on the 
weight to be attached to the fact that the debt sued on was left out 
of the schedule accompanying an exemption taken by the plaintiff, 
was properly refused. 

. There was no error in refusing to charge, ‘“‘that entering a new 
service raises a presumption of payment for previous services,”’ 
on the facts of this case, if it be law at all. Itis for the jury ex- 
clusively to determine what presumptions arise from the facts 
here. 

. The presiding judge being satisfied with the verdict, there was no 
abuse of discretion in refusing a new trial on the evidence. 
January 6, 188". 


Evidence. Homestead. Charge of Court. Presump- 
tions. Payment. Verdict. Before Judge Eve. City 
Court of Richmond County. October Term, 1883. 


James sued Printup, Brother & Pollard on an account 
for $383.00. Of this $216.85 was for services as a black- 
smith in 1876 and 1877, and the balance for services as 
clerk from December, 1877, to April, 1878. Defendants 
pleaded the general issue and payment. 

The evidence was conflicting. The jury found for plain- 
tiff $176.35. Defendants moved for a new trial, on the 
following grounds: 

(1.) Because the court refused to permit the introduc- 
tion in evidence of a statement made out by the book- 
keeper of the defendants, under the direction of the de- 
fendant, William J. Pollard, from memory, since the com- 
mencement of this suit, and which was identified by him 
to show the contents of a lost book kept on the plantation 
by witness’s wife, and which set out the advances made 
by the defendants to the plaintiff, it having been made 
to appear to the court that the plantation book, by which 
settlements were made annually, and upon which the ad- 
vances for the years 1876 and 1877 to the plaintiff were 
set out, had been lost and could not be found. 

_ (2.) Because the court permitted the plaintiff, when 
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offered as a witness in rebuttal, to testify and explain why 
he had not inserted in the schedule of property annexed 
to his application for a homestead, filed April 10, 1882, in - 
the court of ordinary of Burke county, any reference 
whatever to this debt, now sued for, his affidavit having 
been made to the truth of the schedule at the granting of 
the homestead application April 22, 1882, and having been 
admitted by the court for the purpose of showing contra- 
dictory statements of the plaintiff. The verbal explana- 
tion admitted by the court, over the objection of defead- 
ants’ attorney, was that he was asked, at the time the sched- 
ule was made by his attorney, as to whether or not he 
should insert this particular claim in the schedule, and his 
attorney advised him not to do so, if he had any doubts of 
recovering in the action, and that, entertaining such a 
doubt, he, plaintiff, had not inserted it. The objection 
was that this parol testimony impeached the record of an. 
other court of original jurisdiction upon the subject-mat- 
ters involved, and prevented it having such faith and 
credit as the record was entitled to under the constitution 
of the United States and the laws of this state. 

(3.) Because the verdict was contrary to evidence. 

(4.) Because the court refused to charge the jury, as 
requested in writing by the defendant’s attorney, as fol- 
lows: 

(a.) “That. if it appears that the plaintiff has not kept 
fair and correct books of account, testimony based upon 
refreshing his memory by reference thereto should not 
avail him.” 

(b.) “ The taking of an oath to a homestead exemption 
taken out by plaintiff in the schedule to which the debt 
sued for does not appear, is a strong circumstance against 
the validity of this claim, unless you are satisfied that this 
claim was legally and properly omitted from the schedule.” 

(c.) “That entering a new service at the close of a pre- 
vious term raises the presumption of payment, and the 





586 SUPREME COURT OF GEORGIA. 
Printup, Brother & Pollard vs. James. 


burden is upon the plaintiff to overcome it to authorize a 
recovery for the first service.” 
The motion was overruled, and defendants excepted. 


Frank H. Mituer, for plaintiffs in error. 


Harper & Bro., for defendants. 
Jackson, Chief Justice. 


The defendant in error sued the plaintiffs in error for 
services rendered them in the way of blacksmith work and 
other labor. 

The jury found for him one hundred and seventy-six 
dollars and thirty-five cents, and the plaintiffs in error 
made a motion for a new trial ; the court refused to grant 
it, and error is assigned on that refusal. 

1. The memorandum was not proved to be a copy of the 
lost book, so as to go in evidence. Its rejection as a mere 
memorandum to refresh the witness’s memory perhaps did 
no hurt, as he swore to the substance of it. The entries 
were not made by witness nor the book-keeper, but by 
witness’s wife, who was not sworn. How his memory could 
be refreshed by it, except by hearsay, it is difficult to see 
any way. 13 Ga., 508; 17 J/d., 65; 64 Jd., 243; 1 Green- 
leaf, §§437-8. 

2. The explanation of the omission of this debt from 
schedule of homestead and exemption record from Burke 
was admissible. That record was introduced to impeach 
him, and witness had a right to say why he omitted it. It 
did not impeach, but only explained the record. 54 Ga., 
222; 68 Jd., 359. 

3. The two first requests to charge the jury are not 
without objection, because the first is matter for the jury, 
and it would go too far for the court to tell them what was 
or was not a good refresher of his memory; and the sec- 
ond would amount to an opinion of the weight of evidence 
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to be attached to the fact that the debt sued on was left 
out of the plaintiff’s exemption schedule. 

4. We do not see that the court erred in refusing to 
charge “ that entering a new service raises a presumption 
of payment for previous services,” on the facts in this case, 
if it be law at all. It is for the jury exclusively to deter- 
mine what presumptions arise from the facts here. See 
49 Ga., 19. 

5. The judge being satisfied with the verdict and refus- 
ing a new trial, we see no abuse of discretion in his exer- 
cise of it on the evidence in refusing a new trial in this case, 

Judgment affirmed. 


LaMB et al. vs. Toe STATE OF GEORGIA. 


1. After one panel of the traverse jurors had been discharged for the 
term, and all cases, including criminal cases, had been continued, 
the solicitor general could not proceed to forfeit a recognizance and 
issue scire facias returnable to the next term, and at that term have 
final judgment of forfeiture against the surety, although the prin- 
cipal did not appear at either term. 

2. When an order continuing cases was entered on the minutes, it 
could not be affected by a statement of the presiding judge in the 
bill of exceptions, that the order was intended to be entered on the 
minutes at tle time of the adjournment and for the purpose of 
disposing of cases that were not reached before adjournment. In 
judgments and orders which appear of record, the record is the 
only evidence; in matters not of record, the judge’s certificate is 
the only evidence. 

8. That the principal in the bond was not present did not render the 
surety liable. The surety generally has the right to produce his 
principal when his case is ready for trial and called at either term. 
In the present case, the obligation was only to produce him at the 
first term, and not from term to term; and had the jury not been 
discharged, he might have produced him then. 

(a.) The law applicable to sureties is construed strictly. 

October 21, 1884. 


Practice in Superior Court. Oriminal Law. Principal 
and Surety. Bounds. Before Judge Wiis. Taylor Su- 
perior Court. April Term, 1884. 





588 SUPREME COURT OF GEORGIA. 


Lamb et al. ve. The State of Georgia. 


J. F. Lamb was tried before a magistrate and bound over 
for hiring laborers to be employed without the state with- 
out alicense. He gave bond to appear “at the next term 
of Taylor superior court,” to answer such indictment as 
the grand jury might find against him. At the next term 
of court, one panel of the traverse jurors was discharged, 
and the judge passed the following order, which was placed 
on the minutes: 

‘* There being a number of cases on the common law, equity, mo- 
tion, certiorari, claim and criminal dockets of Taylor superior court 
that have not been reached and disposed of during the present term 
for want of time, it is ordered that all cases on any of the dockéts of 
said court that have not been reached and disposed of be continued 
until the next term of this court.’’ 

The court also announced that all parties having cases 
in court could have leave of absence, and that no other 
case would be called. After this, the case of Lamb was 
called, and the solicitor general announced ready. Lamb 
was called, and failing to respond, the solicitor general 
proposed to forfeit the recognizance. Counsel for Lamb 
and his surety, Mitchell, objected, but the court allowed 
it to bedone. A bill of exceptions pendente lite was filed, 
in which it was stated that Lamb had not been present 
during the term, and was not prevented from appearing by 
the announcement of the court. 

At the next term, the forfeiture was made absolute, over 
the objections of counsel for Lamb and Mitchell, based on 
the facts above stated. Defendants excepted. The pre- 
siding judge appended the following note to the bill of 
exceptions: 

‘*The order continuing cases was directed to be placed on the min- 


utes at the time of adjournment, and for the purpose of disposing of 
cases that were not reached before adjournment.’’ 


W. S. Watace & Son, for plaintiffs in error. 


Tsos. W. Grimes, solicitor general, by J. M. McNett, 
for the state. 
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J ackson, Chief Justice. 


The question made by this record is, whether, after one 
panel of the traverse jurors has been discharged for the 
term and all cases, including criminal cases, have been 
continued, the solicitor general can proceed to forfeit the 
recognizance and issue scire facias returnable to the next 
term, and then at that term have final judgment of forfeit- 
ure against the surety, the principal not appearing at either 
term. 

1. Section 4702 of the Code declares that “ no recogni- 
zances in criminal cases, called out of the regular order in 
which they appear on the docket, shall be forfeited for the 
non-appearance of the principal, unless the solicitor gen- 
eral or other prosecuting officer shall state in his place that 
the state is ready for trial.” This section relates to the 
first term at which steps are taken to the issuance of scire 
facias as wellas to the final forfeiture. The proviso cited 
above, is in the acts of 1878-9, p. 57. The cases, this includ- 
ed, were all continued, and it must have been called out 
of its order. The solicitor general could not have been 
ready to try it, if defendant had been present, nor could 
the defendant have demanded a trial, for the reason that 
one-half of the traverse jurors—one whole panel—had 
been discharged for the term. The two panels were nec- 
essary to try the defendant. Code, §§3934, 4644, 4648, 
acts of 1869, p. 141. 

2. The case had been continued and the order for its 
continuance entered on the minutes. How, then, was it 
ready for trial? The judge states that he intended the 
order “to be entered on the minutes at the time of the 
adjournment, and for the purpose of disposing of cases 
that were not reached before adjournment ;” but his state- 
ment on the bill of exceptions cannot correct the record. 
In judgments and orders which appear of record, the re- 
cord is the only evidence; in matters not of record, the 
judge’s certificate is the only evidence. 
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3. It does not affect the legal point that defendant was 
not present. The surety generally has the right to pro- 
duce his principal when his case is ready for trial and 
called at either term. If the panel had not been dis- 
charged, he might have produced him at the first term in 
this case; and that, in this recognizance, is his only obli- 
gation, it being not conditioned from term to term, but 
only to produce him at that firstterm. 65 @a., 341. 

The law applicable to sureties is construed strictly— 
stricti juris ; and in the present case, we cannot, so con- 
struing it, do otherwise than hold that the forfeiture of 
this recognizance was illegal. 

Judgment reversed. 


CLARK, executor, vs. Minor. 
[Jackson, C. J., did not preside in this case, on account of providential cause.| 


Where a note was payable in cotton, and after it was due, the maker 
delivered some of the cotton to the payee, in a subsequent suit for 
_ the balance due, he was only entitled to a deduction of the amount 
delivered from the amount promised, and was not entitled toa 
credit for the difference in value of the cotton delivered at the time 
when it was delivered, and at the time the note fell due. The con- 
tract being payable in cotton, although it was past due, the payee 
had the right to waive the violation of it, and to receive cotton; 
and having done so, he could sue and recover of the debtor the 
value of the cotton not delivered at the time and place when it 
should have been delivered, with interest thereon. 


October 2, 1884. 


Debtor and Creditor. Promissory Notes, Payment. 
Contracts. Before Judge Fort. Macon Superior Court. 
May Term, 1884. 


W. W. Clark brought suit against William Minor for 
$7,000.00, alleging that he sold a plantation to defendant, 
and took a note payable in cotton for the purchase money ; 
that defendant failed to pay, and that at the time payment 
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was due, cotton of the grade contracted for was worth 
eleven cents per pound. The note sued on was as follows: 


“‘T hereby promise to deliver to William W. Clark, or his order» 
sixty-two thousand five hundred pounds of ginned cotton, grade 
‘good ordinary,’ baled and delivered at the railroad depot at Monte- 
zuma, Macon county, Georgia, in good shipping order. 

‘* One-third to be delivered on or before the first day of November, 
1878; one third to be delivered on or before the first day of Novem- 
ber, 1879, and the last third to be delivered on or before the first day 
of November, 1880; value received, being the purchase price of plan- 
tation in Dooly county, as set out in bond for titles of this date. 

W. Minor.” 


‘* February 9th, 1878.’’ 

Defendant pleaded the general issue, and that on Jan. 
uary 19, 1880, he paid to plaintiff 24,662 pounds of “low 
middling” cotton of the value, of $2,836.13; and on March 
22,1881, he paid 11,324 pounds of “ good ordinary ” cotton, 
of the value of $905.92. 

W. W. Olark having died, his executor, W. C. Clark, 
was made a party plaintiff. 

On the trial, it was shown that the plaintiff received and 
receipted to defendant for the amounts and grades of 
cotton set out in the plea, and there was evidence to show 
that “low middling” cotton was a better grade than “ good 
ordinary,” and the price of each was shown. It was also 
shown that, at the time the payments were made, the 
price was higher than when the installments fell due. 
The jury found for the plaintiff $2,000.00, and judgment 
was entered accordingly. Plaintiff excepted, and assigned 
the following errors : 

(1.) Because the court refused to charge as follows: “If 
you are satisfied from the evidence in this case that the 
plaintiff and defendant entered into a contract in writ- 
ing, in which the defendant agreed and promised to pay 
to plaintiff 62.500 pounds of lint cotton of a certain grade 
in three annual installments, to become due on the Ist of 
November, 1878, 1879 and 1880, for a plantation in Dooly, 
and that the defendant failed to pay the cotton as it fell 
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due, but after the first installment had been due for one 
year or more, and the second installment was past due, 
that the defendant then paid plaintiff 24,662 pounds of 
cotton, and took a receipt for this amount of cotton, but 
of a better grade, then I charge you that, even if cotton 
was higher at the time the payment was made than it 
was at the time the contract fell due, you will only allow 
the price for the cotton that it was worth at the time the 
cotton was due, allowing the defendant the difference in 
the price of the grades of the cotton.” 

(2) Because the court refused to charge as follows: 
“When anote is made payable in articles other than meney, 
as a rule, the plaintiff is entitled to recover the value of 
the article at the time and place where the article is to be 
delivered and payment is to be made. But if payment is 
not made in the article stipulated, on the day and at the 
place agreed on in the note or contract, but payment is 
made after the note or contract is due in the article agreed 
to be paid, and at the place where payment was to be 
made, and the article so agreed to be paid is accepted by 
the payee, without anything being said by either party, 
then I charge you that the price that the article was worth 
at the time the contract or note fell due is the proper price 
to allow defendant as a credit on his contract or note, and 
not the price it was worth at the time the payment was 
made.” 

(3.) Because the court charged as follows: “I charge 
you, gentlemen of the jury, that if William Minor made a 
contract with Clark, whereby he agreed to pay him, in 
different installments, a given amount of lint cotton of a 
certain grade, and at stated times, to-wit, the 1st of No- 
vember, 1878, 1879 and 1880, and Minor did not pay for 
the cotton at the time stipulated, but after two of the in- 
stallments had fallen due, to-wit, on January 19th, 1880, 
Minor then paid him a certain amount of cotton, and took 
the receipt that has been introduced in evidence for the 
cotton so paid, and nothing more was said, I charge you 
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that, if the cotton was worth more at the time the payment 
was made than it was at the time the contract to pay in 
cotton was due, then Minor is entitled to a credit for the 
value of the cotton at the time the payment was made, 
and not the value at the time the contract was due.” 


" W.S. Wanuace & Son, for plaintiff in error. 


W. H. Fish; Hawkins & Hawkins; J. W. Hayaoon; 
E. G. Stmmons, for defendant. 


BLANDFORD, Justice. 


Minor purchased certain lands from Clark, and gave his 
notes therefor, whereby he agreed to pay so many pounds 
of cotton in three installments, one to become due Ist of 
November, 1878, 1st November, 1879 and 1st November, 
1880. After these installments became due, Minor deliv- 
ered to Clark part of the cotton, and being sued for the 
balance of the cotton due on the notes, he insisted that he 
was entitled to a credit for the value of the cotton when 
delivered; that, as the cotton had increased in value when 
delivered, he was entitled to a credit for the difference in 
value at the time when he should have delivered it under 
the contract and when it was actually delivered. The 
court below seems to have favored this view of the de- 


fendant. 
When the cotton was delivered by Minor, he was only 


entitled to a credit for so much cotton, this being a 
note payable in specifics; the contract was to pay in 
cotton, and, although it was past due, Clark had the 
right to waive the violation of the contract by Minor, and 
receive the cotton; and when the cotton was so received, 
Clark had the right to bring his action and to recover from 
Minor the value of the cotton not delivered at the time 
and place when it should have been delivered, with inter- 
est thereon. This, we think, is the proper rule by which 
to measure the rights of these parties. 
Judgment reversed. 
v 78-39 
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Benpuetmm Brotruers & Company vs. BALDWIN. 


The law does not require a justice of the peace to charge the jury at 
all, and it would seem best that he should not do so; but.if he un- 
dertakes to instruct them, he must do so correctly and in accord- 
ance with law. For a justice to inform the jury that he had tried 
the case before and decided in favor of the defendant, was error 
which tended to prejudice the plaintiff's case, and on certiorari 
a new trial should have been granted. 


December 19, 1884. 


Justice Courts. Charge of Court. Before Judge Mer- 
sHon. Pierce County. At Chambers. June 24, 1884. 


Reported in the decision. 


Anprew B. Estes, Jr., by Harrison & PEEPLES, for 
plaintiffs in error. 


No appearance for defendant. 
BLANDFORD, Justice. 


This case was tried in a justice’s court on appeal before 
a jury, the Honorable R. G. Riggins, justice of the peace, 
presiding. His honor charged the jury as follows: “Gen- 
tlemen, this is a case which has been tried by me before, 
and I decided in favor of defendant; I further charge you, 
gentlemen, that if you find that any settlement has been 
made, you find for defendant; retire and make up your 
verdict.” 

The law does not require a justice of the peace to 
charge the jury at all; his ignorance of the law, as well 
as propriety, would seem to demand that he should not, but 
if he undertakes to instruct the jury, he must do it cor- 
rectly and in accordance with law. A justice of the peace 
is generally a man of consequence in his neighborhood; 
he writes the wills, draws the deeds and pulls the teeth of 
the people ; also he performs divers surgical operations on 
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the-animals of his neighbors. The justice has played his. 
part on the busy stage of life froin the time of Mr. Justice 
Shallow down to the time of Mr. Justice Riggins. Who 
has not seen the gaping, listening crowd assembled around 
his honor, the justice, on tiptoe to catch the words of wis- 
dom as they fell from his venerated lips? 


** And still they gazed, 
And still the wonder grew, 
That one small head 
Could carry all he knew.’’ 


The instructions given in this case exercised an undue 
and unwarrantable influence upon the jury. Such is to 
be inferred from the fact that they found for defendant, 
when the evidence was overwhelmingly in favor of the 
plaintiff. The judge of the superior court should have 
granted the writ of certiorari in this case, and it was error 
to have refused the same. 

Judgment reverse. 


————_—_- --_-— 


FisHER vs. THE STATE OF GEORGIA. 


1. The verdict is abundantly supported, if not require1, by the evi-- 
dence. ‘ 

2. Exceptions to the admission of evidence, without sta‘‘ng any” 
ground of objection thereto, raise no issue which this court can 
decide. 

(a.) Where several railroad cars were plundered at the same station -. 
and near the same time, and several defendants were jointly in- 
dicted and charged with breaking and entering a railroad car, on 
the separate trial of one, the fact that the same class of goods. 
missed from such broken and rifled cars were found in the posses- 
sion of each of them was admissible, both to establish a conspi-- 
racy and to implicate the defendant in the guilt of his associates. . 

8. The ground of objection to the admission of evidence should be- 
stated. 

(a.) On an indictment for breaking and entering a railroad car, the- 
state is not confined to the day named in the indictment. 

4, That the court remarked, in admitting evidence offered by the state, , 
and which he at first rejected, that he would give the state the- 
benefit of the doubt as to the law, and the defendant would have: 
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the benefit of the doubt before the jury, was not error requiring a 
reversal. 

5. Where exception is taken to a long extract from a charge covering 
several propositions, without specifying any error therein, if any 
part of it be correct, the exception cannot be entertained. 

6. A ground of a motion for new trial which is not verified will not 

be considered. 

(a.) An affidavit in support of a ground of a motion for new trial, 
which is neither set out in the bill of exceptions nor properly veri- 
fied in the record by the judge, is not properly before this court. 

((b.) What occurs in open court, in the presence of the judge and the 
parties, should be made to appear by the certificate of the presid- 
ing judge, and not by affidavits. 

. A juror cannot impeach his verdict, and where a ground of a mo- 
tion for new trial was to the effect that a Code was in the jury- 
room and was read by one of the jurors to his fellows, a new trial 
will not be granted alone on his affidavit to that effect. 

‘8. Anexception that the court, over the objection of defendant’s coun- 
sel, admitted certain freight bills and loss reports of the Georgia 
Railroad, described and set out in the brief of evidence, without 
referring to any particular papers, or the gcound of objection 
thereto, or the rtling of the court therion, is too general, and 
raises no question for decision yy this court. 

December 19, 1884. 


Criminal Law. Practice in Supreme Court. Evidence. 
‘Larceny. Practice in Superior Court. Charge of Court. 
-Jury and Jurors. Before Judge Lawson. Greene Supe- 
rior Court. March Term, 1884. 


Three Fishers and two Nolans were jointly indicted for 
‘breaking open a railroad car and stealing goods, etc., there- 
from. John Fisher was tried separately. The evidence 
for the state showed, in brief, as follows: Depredations 
were being committed on the freight of the Georgia Rail- 
road. Cars were broken open, locks wrenched off and 
-goods stolen. Defendant, his two brothers and the two 
Nolans were suspected of being implicated. A pile of 
goods was found near the depot. A mysterious horseman 
was seen going from that direction before daylight; his 
tracks were followed, and they led to John Nolan’s, who 
admitted that he wasthe man. He also tried to get a key 
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made to fit a Georgia Railroad lock. A car was broken 
open, the lock wrenched off and corn stolen. Investiga- 
tion was had; one of those making it was sent to defend- 
ant’s, and there obtained whiskey and tobacco and saw 
white goods. He went on to Nolan’s (which was about 
one and one-half miles away) and there saw coffee, cloth, 
etc. Defendant, his mother, sister and one brother lived 
together. A search warrant was taken out, and the party 
proceeded to their place of residence. He proposed to go 
after his mother, saying that it was her house and she was 
not there. The party declined, telling him to remain with 
them. He then proposed to go out, saying something 
about getting wood for the fire, but he was again detained. 
The search proceeded, and a considerable amount of goods, 
tobacco, shoes, cloth, etc., and a small amount of corn, 
were found. Some of them were hidden under the mat- 
tresses of the bed in the room where he slept. Defend- 
ant denied knowing anything about them at first, but sub- 
sequently said that his brother had bought them. Locks 
of the Georgia Railroad, in a broken condition, were found 
at this house; also some empty sacks in the room where 
he stayed. At Nolan’s other goods and corn were found. 
The property found, both at defendant’s and Nolan’s, was 
identified as being parts of the same stolen lots. A short 
time before the trial, a sister of the defendant, who was 
also his principal witness, wrote a letter for her mother to 
a merchant in Athens, begging him to send her at once 
bills of everything her boys had bought from him in the 
past five years, boots, shoes, calico, coffee, etc., saying that 
she would never forget him, and that she would pay him 
well for his trouble. 

The evidence for the defendant consisted of the follow- 
ing: Two witnesses testified to having lived near him, and 
having heard nothing against him before this transaction. 
One of them said there was another scrape, but defendant 
and the others involved came clear; that two others of the 
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family were considerably talked about, but he never heard 
anything detrimental to defendant. 

Another witness testified to selling defendant 119 pounds 
of sacked corn, one pair shoes and seventy-five cents’ worth 
of meat. Defendant’s sister also testified that she had 
given her brother $25.00 to buy cloth, etc., for her in 
Athens; that she bought sheeting at different times, and 
that certain goods belonged to her and other goods to an- 
other brother. She denied any concealment, or knowing 
anything about the railroad locks. 

Defendant was found guilty. He moved for a new trial, 
on the following grounds: 

(1) to (3.) Because the verdict was contrary to law and 
evidence. ; 

(4.) Because the court admitted evidence as to other 
property than corn being in the house of defendant. The 
objection was that corn was the only property in the car 
broken. 

(5.) Because the court admitted, over the objections of 
defendant’s counsel, evidence as to what goods were found 
at the house of John Nolan, and of any acts of the said 
John Nolan. 

(6.) Because the court admitted in evidence, over ob- 
jections of defendant’s counsel, proof as to the breaking 
and entering other and different cars at other and differ- 
ent times than that charged in the indictment. 

(7.) Because the court erred in this, to-wit: After sus- 
taining the objections of the defendant’s counsel as to the 
admission of testimony as to the breaking of other cars 
than the one mentioned in the indictment, the court then 
said, in the hearing and presence of the jury, “I will re- 
verse my ruling, and admit testimony as to the breaking 
of other cars in this ease. I will give the state the bene- 
fit of the doubt as to the law. The prisoner will have 
the benefit of the doubt before the jury.” 

(8.) Because the court charged the jury as follows: 
“ Counsel for the state contend that there exists an asso- 
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ciation or confederacy of thieves, who have, from time to 
time for months past, broken and robbed the cars of the 
Georgia Railroad, and that the defendant is a member of 
that association. They have had him indicted jointly with 
four others. The court permitted the introduction of the tes- 
timony above mentioned (reference being had to the break- 
ing other cars and finding other goods) in order that you 
might ascertain whether or not there did exist such a clan, 
whether or not the defendant is a member of it, and 
whether or not they have been guilty of a continuous 
series of crimes of the nature of the one charged. If vou 
are satisfied that such a confederacy does exist, and that 
the defendant is a member of it, then you may convict 
the defendant under the indictment, though others may 
have done the actual breaking and stealing; if he was co- 
operating with them in the execution of the deed, and if 
all were actuated by acommon purpose to break and steal ; 
and if there is such a confederacy, and the goods found in 
the possession of the defendant, if any, were stolen from 
other broken cars, then you should consider his conduct 
in relation to these goods as a circumstance relative to 
his guilt of the crime charged. Is there such aclan? Is 
the defendant a member of it? Did the defendant and 
others of the alleged clan have possession of car locks of 
the Georgia Railroad? Has it, at divers times and places, 
broken and stolen goods from the Georgia Railroad cars? 
Were such goods found concealed in the possession of this 
defendant and his alleged associates? Are these things 
proven to your satisfaction? If so, and if you can legiti- 
mately reason from the existence of these facts to the 
ascertainment of the party who committed the crime 
charged in the indictment, if committed at all, it is your 
prerogative to do so; and if such course of legitimate rea- 
soning leads you to a moral and reasonable conviction of 
the defendant’s guilt, you would be authorized to convict 
him.” 

(10.) Because the court admitted in evidence, over the 





600 SUPREME COURT OF GEORGIA. 


Fisher vs. The State of Georgia. 


objections of defendant’s counsel, certain freight bills and 
loss reports of the Georgia Railroad and Banking Com- 
pany, described in the brief of evidence and other papers 
attached to said freight bills. 

(11.) Because the court committed error in not having 
all of the jury polled, he having been requested to do so 
by defendant’s counsel before any of said jury had dis- 
persed. [In support of this ground, counsel for defendant 
read the affidavit of one of the jurors, stating that his 
name had not been called in pollingthejury. Asacounter- 
showing, the state read the affidavit of said juror, stating 
that, while his name was not called, yet he agreed to the ver- 
dict, and he would have so stated if called. This affidavit 
appears in the record along with the motion, but is not 
identified by the signature of the judge. The presiding 
judge certified that he ordered the jury to be polled; that 
he ran his finger down the list as the clerk called them; 
thought they were all called, and if any were omitted, it 
was without his consent or knowledge. | 

(12.) Because the Code of Georgia of 1873 was allowed 
to remain in the jury-room during the whole time that the 
jury were deliberating on the case, and one of the jury 
read to the others from said Code the law that he thought 
bore on said case, which facts were unknown to defend- 
ant or his counsel until after the jury had rendered their 
verdict. [In support of this ground, counsel for defendant 
read the affidavit of the foreman of the jury, setting forth 
the truth of the facts stated ; and the affidavits of the de- 
fendant and his counsel were also read, stating that they 
had no knowledge of said Code being in said room. These 
affidavits appear in the record along with the motion, but 
are not identified by the signature of the presiding judge 
or otherwise than by preceding the clerk’s certificate to 
the record. | 

The court overruled the motion, and defendant excepted. 


Wm. H. Brancu; James B. Park; Cotumsus Hearn, for 
plaintiff in error. 
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Rosert WHITFIELD, solicitor general, by J. H. Lumpxi, 
for the state. 


Hatt, Justice. 


1. Every question made by this motion for a new trial 
has been repeatedly determined by this court. Passing 
over the first three grounds, that the verdict is contrary 
to law and evidence, etc., with the remark that it accords 
strictly with both, and is abundantly supported, if not im- 
peratively required, by the evidence, we are brought to 
the 4th and 5th grounds of the motion, both of which com- 
plain of the admission of evidence, over defendant’s objec- 
tions, without stating any ground of objection. 

2. We have so often determined that such general ob- 
jections raise no issue upon which a decision can be made, 
that it is unnecessary to do more than mention their in- 
sufficiency for any purpose. In this case, we must con- 
clude that the evidence was let in to establish a conspiracy 
between this defendant and his co-defendants and confed- 
erates in this wholesale plunder of goods deposited in the 
cars of the Georgia Railroad ; and the fact of the same class 
of goods missed from the broken and rifled cars being 
found in the possession of each of them, was clearly com- 
petent, not only to establish the conspiracy, but to impli- 
cate the defendant in the guilt of his associates. Wormley’s 
case, 70 Ga., 721; Wilkerson’s case, present term. 

3. The next ground is open to the same general objec- 
tion. But if the reason of the objection to the evidence 
had been stated, rather than remotely suggested, we think 
it was admissible. It is true that the indictment alleged 
the breaking of the car and the stealing therefrom to have 
occurred on or about the 15th day of January, 1884; and 
it further appears from the evidence that a car loaded with 
corn was broken and pillaged on that day. In that par- 
ticular car there were no goods of the description of those 
which the indictment charged to have been stolen, but 
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other cars, which had been broken and despoiled about that 
time, did contain goods of that description. The state is 
not confined in its proof, however, to the day named in the 
indictment. McBride's case, 34 Ga., 202; Cook's case, 
11 Z/., 53. 

4. The next ground of the motion complains of a remark 
made by the judge, in admitting evidence that he had at 
another stage of the trial repelled, to the effect that, while 
he had doubt as to the law applicable thereto, he would 
give the state the benefit of the doubt, and defendant might 
have before the jury, not only the benefit of that, but, as 
it seems, of all other doubts, whether of law or fact. The 
judge was doubtless inclined to this course from the ina- 
bility of the state, in case of an acquittal, to except to the 
decision and bring it by writ of error to this court for final 
adjudication. We have solved the doubt by deciding that 
the evidence was competent, and see no possible injury 
the remark could have done the defendant; in fact, we 
think it was more in his favor than against him. The 
question, however, is not an open one, having been settled 
by this court in Cook’s case, ut supra. 

5. The next ground of this motion objects generally to 
a long extract from the judge’s charge, and fails to specify 
any error therein. We think the charge, as a whole, cor- 
rect. We are unable to discover wherein it is erroneous. 
Even if any part of it were proper, this, under our repeated 
rulings, and under the requirements of the Code, §4251, 
that the “decision complained of and the alleged error,” 
shall be “ plainly specified,” prohibits us from entertain- 
ing this exception. 

6. The next ground of the motion (the 11th) is not 
verified by the judge. The jury was polled at the request 
of the plaintiff's counsel; one of them makes affidavit that 
his name was not called, and that he did not answer to 
the poll, but he says that he agreed to the verdict, and 
had his name been called, he would have so responded. 
All this occurred in the presence of the court and of 
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the parties. It was the duty of the defendant and his 
cvunsel to have attended to the polling of the jury, 
and if there was any omission of a juror in the polling, to 
have called attention to the fact. This affidavit is not set 
out in the bill of exceptions, and no reference is made to 
it, either in that or in this ground of the motion. It ap- 
pears in the transcript of the record, and is there without 
verification or identification by the judge. We do not 
know how it got there, or whether it was in fact the affi- 
davit that was before the court on the hearing of the mo- 
tion for a new trial. Besides, it is a new practice to resort 
to affidavits to establish facts that transpired in open court 
and in the presence of the judge and the parties. There 
is neither precedent nor authority for it, and we are unwill- 
ing to depart from the accustomed course, when by doing 
so we set an example by which unseemly controversies 
may arise between the bench and the parties and their 
witnesses. We must look alone to the certificate of the 
judge as to matters that transpired in his presence, 

7. The next ground of the motion which we will notice 
relates to the fact that a Code was in the jury-room, and 
that during their deliberation one of the jurors read to his 
fellows the law he supposed applicable to the case. 
Whether this fact, if properly brought to the notice of the 
court, would have been sufficient to set aside the verdict 
need not be decided. This ‘ground of the motion rests 
solely upon an alleged affidavit of the juror, and he can- 
not be heard to impeach the verdict. No reference is 
made to any such affidavit, either‘in the bill of exceptions 
or the motion, and although an affidavit of that kind is 
brought up in the transcript, it is there without identifica- 
tion or verification or any order of the court in relation to 
the same. 59 Ga., 308, 711. 

8. There remains only one other ground of this motion 
to be noticed, the 10th, which is, that the court admitted 
certain freight bills and loss reports of the Georgia Rail- 
road and Banking Company, described and set out in the 
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brief of evidence, over defendant’s objection. It is need- 
less to remark that this objection, whatever it may have 
been, refers to no particular papers, states no ground of 
objection, specifies no particular ruling of the court below 
on any designated question, and leaves us to guess what 
it was that was objected to, on what ground the objection 
rests, or what question is made by this alleged error for 
our determination. 
Judgment affirmed. 


CALDWELL ct ail. vs. BARRETT e¢ al., commissioners. 


. For the legislature to submit to the vote of the qualified voters of 
a county whether a proposed local act, affecting such county, 
shall become of force therein, is not unconstitutional. 

. Where an act of the legislature was entitled ‘‘ An act to prohibit 
the sale of spirituous or malt liquors or intoxicating bitters in the 
county of Pike, after submitting the same to the qualified voters 
of said county, to provide a penalty, and for other purposes,’’ and 
the body of the act provided for the holding of the election, the 
notice to be given, the ballots to be cast. the qualification of voters, 
the manner of holding the election and of corsolidating and de- 
ciaring the result, and the penalties for a violation of the act, if 
the election should be determined in its favor, such an act did not 
contain matter ip its body variant from or inconsistent with its title. 

. Neither did such act contain more than one subject-matter. The 
purpose of the act was to prohibit the sale of liquors in Pike 
county, if the qualified voters should so declare, and the provis- 
ions as to the election aud the mode and manner in which it 
should be held and the vote should be ascertained and declared 
were germane to and grew out of the main object and purpose of 
the act. , 

. Where the legislature provides for an election to determine the 
question of prohibiting the sale of liquors in a certain county, and 
no provision is made in the law for judicial interference, and there 
is no statute authorizing such interference, and no authority exists 

‘at common law, neither a court of Jaw nor of equity has any power 
or jurisdiction over the matter, but the matters arising out of such 
elections must be determined alone by the tribunal constituted 
by the legislature for that purpose. The courts are powerless to 
interfere, unless the legislature shall see proper to confer such 
power on them. 

November 11, 1884. 
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Constitutional Law. Elections. Laws. Courts. Be- 
fore Judge Stewart. Pike County. At Chambers. Au- 
gust 15, 1884. 


Reported in the decision. 


JP. Reppine; W.S. Wuiraker; Tuos. R. Mriis; Boyn- 
Ton & Hammonp, for plaintiffs in error. 


A. A. Murpuey; J. A. Hunt, for defendants 


BLANDFORD, Justice. 


On the 18th September, 1883, the general assembly of 
this state passed “an act to prohibit the sale of alcoholic, 
spirituous or malt liquors or intoxicating bitters in the 
county of Pike, after submitting the same ‘to the qualified 
voters of said county, to provide a penalty, and for other 
purposes.” 

The first section provides for an election to be held on 
the third Wednesday in July, 1884, to determine whether 
intoxicating liquors or bitters shall any longer be sold in 
said county. The second section provides for notice of the 
election to be given by the commissioners of roads and rev- 
enues. By the third section, each voter is required to 
have written or printed on his ballot the words, “ For 
the sale of liquor,” or “ Against the sale of liquor.” 
The third section enacts that the qualification of the 
voters and the manner of conducting the election shall be 
the same as for members of the legislature, except that 
each voter is required to cast his vote in his own militia 
district, and the returns are to be made the first Tuesday 
thereafter to the commissioners of roads and revenues, 
who shall consolidate the vote and declare the result, and 
that the board of commissioners shall have authority 
to throw out any illegal votes cast at said election. 
The fifth section provided that, in case a majority of the 
votes cast at the election should have upon them the words, 
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“Against the sale of liquor,” the act should go into 
effect the first of November, 1884; and on and after that 
day the sale of alcoholic, spirituous or malt liquors or in- 
toxicating bitters was proh‘bited, and penalties were pro- 
vided for a violation of the law. 

An election was held under this law, and when the re. 
turns thereof had been made to the board of commissioners 
of roads and revenues, and while they were canvassing the 
ballots, preparatory to consolidating the same and declaring 
the result, this bill was filed by the plaintiffin error against 
the commissioners of roads and revenues, the defendants 
in error, to enjoin them from declaring the result of said 
election. . The chancellor refused to grant the injunction, 
and the plaintiffs excepted and bring the case here for 
review. 

It is insisted that the act of September 18, 1883, is un- 
constitutional and void; 

(1.) Because the operation and effect of the act was 
made to depend upon the result of an election. 

(2.) Because the body of the act contains matter differ- 
ent from its title. 

(3.) Because the act contains more than one subject- 
matter. 

1. Under the view which we take of the law of this case, 
the constitutionality of this act cannot be called in ques- 
tion under this vill, nor is it necessary to be decided to 
determine this case ; but, inasmuch as great stress is laid 
upon this point by the able and distinguished counsel who 
have presented the case in behalf of the plaintiffs in error, 
we will devote some consideration to the question. 

Under our form of government, where the people rule, 
and where the representatives in the legislature are but 
the agents of the people, and act alone for them, it would 
seem that, when the wishes of the people as to whether 
a proposed act should become a law can be clearly ascer- 
tained by an election, this mode would be consonant 
with the genius and form of our government. The funda- 
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mental law of the state, and even particular sections 
thereof, is, and has been, left, to be determined by a vote 
of the people. if the constitution, the organic law of the 
state, has been made to depend upon the vote of the peo- 
ple, it is not easy to perceive why a local law, an act af- 
fecting a particular community, should not be determined 
by a vote of the people of that locality. It has been the 
practice in this state for more than half a century to leave 
local questions, such as the location of county sites, the 
building of public houses, municipal charters and amend- 
ments thereof, to the vote of the people to be affected 
thereby. Such laws have never been thought to be un- 
constitutional. See Cooley Const. Lim., 748, 749. 

2. It needs but a glance at the act and the title thereof 
to determine that the body of the act contains no matter 
variant from or inconsistent with the title; this is all that 
is necessary to be said on this point. 

3. The next point. is, that the act contains more than 
one subject-matter. The act is to prohibit the sale of in- 
toxicating liquors in Pike county, after submitting the 
same to the qualified voters of the county. There is but 
one purpose contained in the act, and that is that the sale 
of intoxicating liquors shall be forbidden in that county, 
if the qualified voters shall so declare, and the provisions 
as to the election and the mode and manner in which it 
shall be held, and the vote ascertained and declared, are 
germane to and grow out of the main object and purpose of 
the act, and are not different matter therefrom, but merely 
help and assist in carrying the main object and purpose 
of the legislature into effect. See Hope et al. vs. Mayor, 
etc., of Gainesville, decided at the last term of this court, 
where this question is fully considered and decided. 

It was also suggested that the act violated a general 
law of force in regard to elections, and was for this reason 
unconstitutional. 

We know of no general law of this state in regard to 
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elections of this kind. We may say that there is no such 
law. Hence the suggestion fails for want of a foundation. 

4. There is no equity in complainant’s bill. The subject- 
matter of the bill is clearly outside of the subject of equity 
jurisdiction. The matters set forth in the bill are of a po- 
litical nature, not affecting property, and chancery has no 
jurisdiction of the same. High on Inj.,1258; Brightley’s 
Digest of Elections, 617; 78 Ill., 261; High on Inj., 1250; 
1 Tenn. Ch., 418. 

Where the legislature provides for an election to deter- 
mine a question of the kind set forth in the act of 1883, 
under which the election in this case was held, and there 
is no provision made in the law for judicial interference, 
and no authority exists at common law for the same, then 
neither a court of law nor equity has any power or jurisdic- 
tion over the matter, but the matters arising out of such 
elections must be determined alone by the tribunal con- 
stituted by the legislature for that purpose, and the courts 
are powerless to interfere, unless the legislature, in their 
wisdom, shall see proper to confer such power on the 
zourts. This was intimated by this court to be the law in 
the case of Tharpe vs. Hardison, 69 Ga., 283. Also in 
the case of Skrine et al. vs. Jackson et al., decided at the 
present term of this court, this question was fully consid- 
ered. It was made by the record in the case directly. The 
response of defendants to the order nisi prays “ that this 
court will adjudicate and determine the legal effect of the 
action of the ordinary, as a courts elected by law under the 
constitution of this state, that the same is final and con- 
clusive.” . . . With this issue before us, we held in 
that case that, under the act of 1872, Code, §1449, known 
as the fence law, “ that no provision is made by the act 
for any review of the decision of the ordinary, and that 
his decision was final and conclusive; that the common 
law remedy by guo warranto was not applicable to the 
case, nor is there any statute authorizing the courts to in- 
quire into the legality of such an election.” With that 
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decision we are entirely satisfied, and think that it adjudges 
and controls the present case. 

It is unnecessary to say more. It follows that the decree 
of the chancellor refusing the injunction must be affirmed. 


Judgment affirmed, 


Smomons et al. vs. THe STATE OF GEORGIA. 


. The proper practice stated as to objecting to jurors fcr cause, 
when presented; as to putting them on their voire dire, and upon 
the judge as trior; and as to the introduction of testimony to show 


disqualification. 

. Where a person having money in a satchel went into a banking 
house, and temporarily deposited it upon the counter, and while 
standing within about two feet of it, one of two persons called his 
attention and the other abstracted money from the satchel, the 
offense was larceny from the house, although the satchel was 
neither the property of the owners or occupiers of the building, 
nor was under their custody. 


December 2, 1884, 


Jurors. Practice in Superior Court. Criminal Law. 
Larceny. Before Judge Roney. Richmond Superior 
Court. April Term, 1884. 


Reported in the decision. 


M. P. Carrot; Twieces & Verpery, for plaintiffs in 
error. 


Boykin Wrieut, solicitor general, by H. C. Foster, for 
the state. 


Hat, Justice. 


Two only of tne numerous questions made by the mo- 
tion for a new trial were insisted on in argument here, 
the others being properly abandoned as having neither 
force nor merit. ‘The first that occurs in the progress of 


v 73-40 
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the trial, and which we will first notice, is that raised by the 
3d and 4th grounds of the motion for a new trial, which 
are in the following words: 

(3.) “ Because the court, when the second juror was 
called, and before the questions upon the voire dire had 
been propounded, counsel for defendant proposed to put the 
juror on triors as to his competency, and counsel proposed 
that the court as a trior propound, or allow counsel to pro- 
pound, the following questions to the juror: 1st. Has your 
judgment been formed or made up as to either of the pris- 
oners at the bar, from either the statement of persons who 
were present or from rumors, reports or newspaper publi- 
cations? 2d. Have you any prejudice or bias resting on 
your mind as to either of the prisoners at the bar, from 
either the statement of those who were present or from 
rumors, reports or newspaper publications? The court 
refused to allow counsel to propound these questions, or to 
propound them itself as trior, and held that no questions 
save those on the voire dire could be asked, unless evi- 
dence was first produced by witness to show that the juror 
was incompetent.” 

(4.) Because the court erred, after having refused to 
allow the juror or any other juror to be put on triors, as 
above set forth in the 3d ground, counsel for defendants 
then asked the court to instruct the panel that, if their 
judgment in this case had been formed or made up as to 
either of the prisoners at the bar, from either the state- 
ments of persons who were present, or from rumors, re- 
ports or newspaper publications, that then that constitutes 
such bias or prejudice as the law means. The court, upon 
the above request being made, refused to propound the 
question or so instruct the panel, replying, “I shall not 
propound anything of the kind.” 

1. The practice sought to be introduced by this proposed 
method is certainly new to our courts, is unauthorized by 
any law with which we are acquainted, and would, if 
allowed, result, as we think, in great delay, and tend to 
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the serious hinderance of justice. Juries, under our sys- 
tem, are required to be composed of “intelligent and up- 
right men,” and even the “ most experienced, intelligent 
and upright men,” who are selected to serve on grand 
juries, are made competent to serve as traverse jurors in 
all cases. Oode, §5175. When and as each juror is pre- 
sented to the accused, in such manner that he can “ dis- 
tinctly see him,” he may then object to him, either be- 
cause he is a citizen of a diffcrent county, or that he is over 
sixty or under twenty-one years of age, or that he is an 
idiot, lunatic or intoxicated, or that he is so near of kin- 
dred to the prosecutor, or the accused, and in cases of 
homicide, to the deceased, as to disqualify him by law 
from serving on the jury. Upon making either of these 
objections, it is the duty of the court to hear immediately 
‘such evidence as may be submitted (the juror being a 
competent witness) in relation to the truth of these ob- 
jections, and if he shall be satisfied of the truth of either, 
the juror shall be set aside for cause. Oode, §4681. At 
this stage of the trial, these are the only objections which 
will avail to set aside the juror for cause, and these are 
the only cases in which the juror is expressly declared a 
competent witness as to his own qualifications. Other 
disqualifications are ascertained by his examination on the 
voire dire, and if he answers the questions prescribed by 
the statute in such manner as to render him competent, 
then this is not conclusive of that fact, but either party, 
the state or accused, has the right to introduce evidence 
before the judge to show that the juror’s answers or any 
of them are untrue, and it is made the duty of the judge: 
to determine upon the truth of such answers as may be 
thus questioned before the court. Code, §4682. The juror 
cannot be made to impeach his own answers; he is not de- 
clared in this, asin the former class of objections, a compe- 
tent witness for this purpose, and upon principle he should 
not be compelled to answer questions tending to inculpate : 
him ; nemo tenetur seipsum prodere is announcedin Magna’ 
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Charta as a fundamental principle indispensable to the 
protection of life and liberty. We have always extended 
the benefit of this principle to witnesses in whose behalf 
it has been invoked, whether they were suitors or jurors. 

In Bishop’s case, 9 Ga., 124, 127, where the juror had an- 
swered the statutory questions so as to render him compe- 
tent, it was said that, “notwithstanding his answer, the state 
or prisoner either had the right to put such juror upon his 
trial in the manner pointed out by the common law, and 
to prove such juror incompetent; but this must be done, 
we apprehend, by aliunde testimony. We would not be 
understood as denying the right of the triors to interrogate 
the juror.” In Pines’s case, 21 Ga., 227, 236, 237, it was 
held, under the act now under consideration, that the de- 
fendant had no right to ask the jurors any other than the 
questions prescribed by the act. Lumpkin, J., delivering 
the opinion, added, “It is true that the further statements 
of the juror himself might be called ‘evidence’ in the 
language of the statute. But why limit the questions to 
four, if twenty may be asked? And then the words of the- 
act are, ‘shall have the right to introduce evidence,’ rather 
intimating that the proof must come from some other 
source than the juror himself. We would not say that the 
court might not, swa sponte, further interrogate the juror. 
We only intend to negative the right of the party to do 
this.” To the same effect are cases in 32 //., 672; 64 /d., 
375, 404; 65 Jd., 94. We do not intend to intimate an 
opinion, where it is apparent that the juror does not un- 
derstand the questions, the judge or the counsel for either 
party may not be permitted to offer such explanation as 
will enable him tocomprehend them. In Xing’s case, 21 
Ga., 220, 225, it was held, that while the questions pre- 
scribed by the statute to test the competency of jurors to 
try a particular case, were the only proper questions to be 
asked them, yet that those questions might be so varied in 
form as to enable the jurors properly to understand them. 

We hold in this case, however, that the questions which 
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the defendants’ counsel requested the court to propound to 
the jurors, were, especially at the time the request was made, 
in direct contravention of the statute, and that if the court 
had permitted them to be propounded, he would have dis- 
regarded the object the legislature had in view in pre- 
scribing the questions set forth in the statute to ascertain 
the qualifications of jurors to try the case. The questions 
proposed were directly repugnant, not only of the words, 
but to the manifest intention of the general assembly, as 

xpressed in this act, and were therefore not only properly 
but necessarily disallowed. Reason, authority and sound 
public policy unite in leaving it discretionary with the 
presiding judge, when acting as trior, to allow other than 
the questions prescribed by statute, to be propounded 
to jurors in order to ascertain their competency to pass 
upon the rights of parties, and where it is clear, either that 
no case exists for the exercise of such discretion, as in this 
case, or where there are circumstances to justify its exer- 
cise, unless it has been grossly abused, we will and cannot 
interfere to control it. We have endeavored, in the pres- 
ent instance, to show that the facts did not authorize an 
appeal to the discretion of the court, and if the judge had 
undertaken to exercise such a discretion, he would have 
done it directly in the face of the statute. He had no au- 
thority to substitute for the questions directed by the stat- 
ute other and entirely different, if not conflicting, ques- 
tions; and in declining to do this, he simply performed 
his duty. 

No reason is shown why the panel should have 
been given the instructions requested in the 4th ground 
of the motion fora new trial. Nothing was shown to jus- 
tify the assumption which this request seems to imply, 
that it was composed of other than upright ana intelligent 
men, who would truthfully and understandingly respond 
to the questions propounded to ascertain their fitness to 
try the case. 

2. While it is admitted that the defendants were shown 
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by the proofs to have committed simple theft or larceny, 
or perhaps larceny from the person, yet it is contended, 
with signal ingenuity and marked ability, that they could 
not be convicted, under the law and evidence, of larceny 
from the house, the offense for which they were indicted. 
The satchel from which the money was stolen was tem- 
porarily deposited upon the counter of a banking house, 
in the city of Augusta, about two feet from where its cus- 
todian was standing. The money did not belong to that 
bank, but to another in the same city ; the person having 
charge of it had visited the house in which it was stolen 
for the purpose of having a check cashed; while standing 
at the counter on which this satchel was placed, his atten- 
tion was diverted from it by one of the defendants, when 
the other abstracted from the bag $2,500, when both im- 
mediately left the house with their booty. It is insisted 
that these facts do not make out the crime of larceny from 
the house, because the satchel was not under the protec- 
tion of the building; that it was neither the property of the 
owners and occupiers of the same nor was it deposited 
there for safe keeping, but there casually, and, as it were, in 
transitu, and that the theft was committed in the imme- 
diate presence of the party having rightful charge of the 
money. These circumstances, it is urged, distinguish this 
from the offense charged, and quite a number of cases have 
been produced and relied on to show that, under the Eng- 
lish statutes and the statutes of some of our sister states, 
it could not be larceny from the house. 

We need not stop to inquire whether the cases 
relied on justify the conclusion sought to be drawn 
from them, as we are satisfied that, under our own 
Code, the indictment and conviction were proper. If 
a party break or enter any house with the intent to 
steal, or after breaking or entering the same, does steal 
therefrom any money, goods, etc, (Code, §4413), or if 
by day or night any person shall in any building pri- 
vately steal any money, etc. (Jd., §4414), or if such per- 
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son shall enter a house with intent to steal, but is detected 
and prevented from effecting his intention (/d., §4415), or 
if he shall break a house with like intent, but is prevented, 
etc. (/d., §4416 ), or if he shall both break and enter, or break 
or enter, with like intent, but is detected and prevented 
( Zd., §4417), in each of these cases he is guilty of the offense 
of larceny from the house, as was expressly held by this 
court in Jenkins’s case, 50 Ga., 260. The offense, as in 
this instance, is consummated, if the money, goods, etc., 
be privately stolen in any of the houses or buildings enum- 
erated in §4414 of the Code. Middleton’s case, 53 Ga, 
249. The Code does not make either the ownership of 
the property stolen or its custody by the occupant or pro- 
prietor of the building, or the presence or absence of the 
owner at the time of the theft, an essential ingredient in 
this offense, and were we to engraft upon it’ any such 
conditions, we should be legislating rather than construing 
or interpreting what the legislature has done. The situs 
of the property in a house or building of the character 
specified in the Code, when connected with other facts, 
constituting larceny as defined by the several statutes, is 
the additional fact essential to constitute the crime of 
larceny from the house. This is not an offense against 
the habitation, but is an offense against the property, 
as contradistinguished from the building. This dis- 
tinction is recognized by the penal code. Crimes against 
the “habitation” consist of arson and burglary; those 
against the property consist of robbery and the various 
species of larceny,etc. They are arranged under the same 
part and title, but under different division; of the Code; 
the former is treated of under Division V, and the latter 
under Division VI of Part IV and Title I of the Code. 

In Williams’s case, 46 Ga., 217, this distinction is made 
clear, where it is said by Warner, J., “ Burglary is an 
offense against the habitations of persons. Larceny from 
the house is an offense relative to property ;” and this dis- 
tinction exists “for the simple reason that the law so de- 
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clares.” That the owner or custodian of the property being 
present in the house when it is stolen is an immaterial 
circumstance in the commission of the offense, is evident 
from the fact that the crime is complete if the defendant 
is detected and prevented from carrying his intention into 
effect. J/d.,§217, 218. 

In a case of burglary, 48 Ga., 505, arising under the 
act declaring that the offense might be committed “in 
a house which was the place of business of another; 
where valuable goods, wares or produce or other arti- 
cles of value were contained or stored,” it was held that, 
in order to sustain the charge, it was not necessary to 
prove that the house broken into and entered was the 
place of business used for the purpose of containing or 
storing the goods alleged to have been stolen; that if the 
goods were in fact contained or stored in such a house at 
the time, it was sufficient to support the indictment, and 
this, although the business carried on in the house, was 
not carried on with or in the articles or goods stolen. 

A more fiagrant case than that under consideration, or 
one more satisfactorily established by the proofs, to the 
exclusion of all doubt as to the guilt of the parties accused, 
has been rarely presented ; and that a jury of the vicinage, 
composed of “upright and intelligent men,” should have 
been willing by their verdict to ask the mercy of the court 
in inflicting puntshment upon an organized band of thieves, 
who came from a distant state for the purpose of preying 
upon the property and violating the right of their fellow 
citizens, is no slight tribute to the persuasive powers, the 
skill and eloquence of the able counsel who conducted 
tlieir defence. In concluding this opinion, it is only proper 
to acknowledge the obligations we are under to H. Clay 
Foster, Esq., for the copious and admirably arranged brief 
furnished for the state. 

Judgment affirmed. 
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FEATHERSTON, trustee, vs. RouNsAVILLE & Brotuer. 


. Where, in the particular trade of selling and buying bacon and 
pork sides, the words, ‘‘fully cured,’’ were used as descriptive of the 
classification of articles sold, in a contest in regard thereto, such 
words are to have the meaning attached to them by experts—that 
is, persons in the trade. 

. There was no error in charging that, if the contract was that the 
meat had been salted over thirty-five days, and that delivered had 
been so, and was merchantable and fit for the purpose for which 
sold, then the plaintiff could not recover, the contract being.ac- 
cording to plaintiff’s version, for fully cured meat, and the evi- 
dence uncontradicted being that meat salted thirty-five days is, in 
the trade, fully cured. 

. The court did not abuse his discretion in not granting a new trial 
on account of newly discovered evidence. 


February 7, 1885, 


Laws. Trade. Customs. Words and Phrases. Con- 
tracts. Charge of Court. New Trial. Before Judge 


BranuaM. Floyd Superior Court. March Term, 1884. 


Featherston brought suit against Rounsaville & Brother, 
alleging that, in March, 1883, he bought a car-load of bulk 
meat from them, which they sold him for, and contracted 
should be, fully cured meat; that the meat proved not to 
be fully cured, in consequence whereof, notwithstanding 
all efforts to prevent it, a large amount, some $700.00 
worth, spoiled and was lost. 

On the trial, the evidence for the plaintiff tended to show 
that he had bought of defendants, through their agent, 
“fully cured meat ;” that on the arrival of it, it was prop- 
erly packed in a warehouse, but in a month or six weeks 
began to spoil, and caused loss to the plaintiff. 

Several of the plaintiffs witnesses testified that, in the 
meat trade, there were three grades of bulk meats: that 
which had been in salt ten days, that which had been in 
twenty days, and that which had been in for thirty days or 
longer, and that the last kind was called “ fully cured.” 

The defendants’ agent denied that the sale to the plain- 
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tiff was specified to be of “fully cured” meat. There 
was also testimony on behalf of the defendants, to the 
effect that they had ordered from a packing house, and 
caused to be shipped to plaintiff, meat which had been in 
salt thirty-five days or more. 

There was some other evidence as to how long meat of 
various grades would keep, and as to the propriety of 
packing a large amount of meat in spring to keep during 
the summer season. 

The jury found for the defendants. Plaintiff moved for 
a new trial, on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court charged as follows: ‘“ The plain- 
tiff alleges that his contract with the defendants was for 
‘fully cured’ meat, and that the meat delivered was not 
fully cured. You must find from the evidence what fully 
cured meat is. You cannot go outside the evidence in 
this case to ascertain what fully cured meat is.”—The ob- 
jection was, that the words, “cured” and “fully cured,” are 
ordinary English words, and do not require explanation by 
evidence. 

(3.) Because the court charged as follows; “If the con- 
tract was for the sale of bulk meat which had been in salt 
thirty or thirty-five days,and the meat delivered was that 
kind, and was a good and merchantable article, reasonably 
suited to the use intended when sold and delivered, the 
plaintiff cannot recover.” 

(4.) Because of newly discovered evidence to show that 
meat, to be fully cured, should be in salt sixty days or 
more. 

The motion was overruled, and plaintiff excepted. 


J. H. Reece; O. N. Featuerston, for plaintiff in error. 


Dasney & Fovucue, for defendants, 
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Jackson, Chief Justice. 


This suit was brought by plaintiff in error against de- 
fendants in error for damages for bad meat sold the for- 
mer by the latter. 

There was some controversy about the contract, but the 
weight of evidence is, that by it the meat was to be fully 
cured. 

1. The complaint is that the court instructed the jury 
to confine themselves to the evidence to ascertain the 
meaning of those words. The words were used in a par- 
ticular trade—the sale and purchase of bacon or pork sides. 
This was the subject-matter of this trade, and under the 
Code, section 4, in respect to statutes which would apply, 
we think, to contracts, the words are to have the meaning 
attached to them by experts—that is, persons in the trade— 
where such words are descriptive of the classification of 
meats, or cotton, or articles of the sort in the particular 
trade. This is just such a case, and the judge rightly con- 
fined the jury to the evidence, which is that of those en- 
gaged in the trade, and as such, experts in the sense of the 
statute. 

2. Another ground of error is, that the court instructed 
jury that if the contract was that the meat had been salted 
over thirty-five days, and was merchantable and fit for the 
purpose sold, then plaintiff could not recover. The con- 
tract being, according to plaintiff’s version, for fully cured 
meat, and the evidence, uncontradicted, being that meat 
salted thirty-five days is, in the trade, fully cured, and 
that being by the plaintiffs’ witness, we are at a loss to see 
error in the charge, if the first charge above considered be 
right, which confined the jury to the evidence to ascertain 
the meaning of those words. 

3. The newly dicovered evidence consists of testimony 
to the effect that meat salted sixty days is “ fully cured,” 
and that length of time is the meaning, and not thirty-five; 
but this is testimony of other experts or dealers in the 
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trade, and we cannot say that the court below abused its dis- 
cretion in not granting a new trial thereon. It should have 
been in, perhaps, with proper diligence, on the trial, and it 
would be interminable to try a case again and again, as 
evidence on the point tried might accumulate. 

Judgment affirmed. 


Krrx vs. Tue Strate or Georela. 


1. The verdict was not contrary to law and the evidence, and there 
was no abuse of discretion in refusing a new trial cn that ground. 

2. Where the admission of evidence is complained cf, the ground of 
objection thereto should be stated, in order to raise a question on 
which this court can pass. 

(a.) On atrial for murder, an indictment against the defendant for 
retailing liquor without license, 0: which the names of the deceased 
and members of his fami!y were marked as witnesses, was admis- 
sible for the purpose of showing motive and to corroborate the 
dying declarations of the deceased that the true bill was the cause 
of his being killed. 

3. Where a bailiff in charge of a jury in a criminal case left them 
unattended in the street for two or three minutes, and during that 
time some of them separated from their fellows, generally the 
presumption that it was detrimental to the accused would prevail, 
and would necessitate a new trial; but where two of the defend- 
ant’s counsel knew of these facts, and did not bring them to the 
attention of the court until after verdict, as a ground of a motion 
for new trial, such ground would not be good. 

(a.) Where one ground of a motion for new trial was that the bailiff 
slept in the room with the jury each night they were out during 
the trial, but it did not appear that they were out at night after 
the judge’s charge was given, and while they were deliberating 
upon their verdict, or that the bailiff was in their room during 
their deliberation, or that, when he was there, he conversed with 
them upon the case or upon any other subject contrary to his duty, 
a new trial will not be required. In the absence of any proof, the 
presumption would be in favor of the legality of the bailiff’s con- 
duct. 

(b.) All officers are presumed to have discharged their sworn official 
duties. 

4. Where evidence which may have been irrelevant was admitted, 
but afterwards withdrawn, in the absence of anything to show the 
contrary, it will be presumed that such evidence was not after- 
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wards insisted upon or alluded to, and that its withdrawal was 
accompanied with proper instructions from the court in relution 
to it; and it will not be presumed that its temporary admission 
injured the defendant. 
Evidence that immediately after the deceased was shot, a person 
near by halloed and asked him what was the matter, and who had 
shot him, to which he replied that the defendant had shot him, 
was admissible both as part of the res geste and as corroborating 
the dying declarations of the deceased. 
There was nothing in the ground of the motion in relation to per- 
mitting counsel to discuss objections to the evidence in the pres- 
ence of the jury. Norequest was made to have the jury removed, 
and no ruling was made on that subject; and besides, this was 
not evidence that required a preliminary hearing to determine its 
admissibility, and does not fall within the rule laid down in Hall 
vs. State, 65 Ga., 38, and in McDonald vs. State, 72 Ga., 55. 

. Newly discovered evidence, the only object of whichis to impeach 
a witness for the state, will not cause a new trial. 
November 11, 1884, 


Evidence. Criminal Law. Jury and Jurors. Practice 
in Supreme Court. Presumptions. es gestw. Newly 


Discovered Evidence. Before Judge Branuam. Polk Su 
perior Court. February Adjourned Term, 1884. 


In this case, the charge of the court and the decision 
sufficiently report the points made. The charge was as 
follows: 


“* Gentlemen of the Jury—Under our Code, the punishment of a per- 
son convicted of murder shall be death, but may be confinement in 
the penitentiary for life inthe following cases: If the jury trying the 
ease shall so recommend, orif the conviction is founded solely on 
circumstantial testimony, the presiding judge may sentence to con- 
finement in the penitentiary for life. In the former case, it is not dis- 
c:etionary with the judge; in the latter, itis. If you should find the 
defendant guilty generally unler the in lictment, it would subject 
him to capital punishment. If you should find the defendant guilty, 
and add to your verdict, ‘and we reemomend that the defendant be 
imprisoned in the penitentiary for life,’ it would be obligatory on 
the court. I would be obliged to conform to your recommendation, 
and could not sentence the defendant to capital punishment. 

‘*You are the judges of the law and facts. You take the law from 
the court and the facts from the witnesses, apply one to the other, and 
weigh them, and make up a general verdict accordingly. 
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‘‘Tn all criminal cases, the defendant has the right to make his state- 
ment to the jury, not on oath; and you are authorized to give to it, 
or any part of it, just such force as you see proper. You may believe 
it in part, you may reject it in part; you may believe it altogether in 
preference to the sworn testimony in the case, or you may reject it 
altogether. The language of the law is that you may do either one 
or the other of these things; not that you must do it. You are to 
give to it just such force as you see proper to give it, or as you see 
proper to give any part of it. 

“Tn all criminal cases, the defendant’s guilt must be established be- 
yond areasonable doubt. The doubt must be pertinent to the matter 
in issue. It must arise out of the evidence, or for the want of suffi- 
cientevidence. Juries, in their judgment in criminal cases, occupy 
the same position as other searchers after such, with but one excep” 
tion: the presumption is in favor of innocence, and the guilt of the 
defendant must not be doubtful; but the rules of belief and the 
grounds of confidence are the same as in other cases, and the princi- 
ples of common sense are just as controlling as in other cases. If, 
after you liave examined all the evidence in this case and the state- 
ment of the defendant, your minds are unsatisfied, unsettled, waver- 
ing, and you cannot, as honest men, viewing this transaction as you 
do any other ordinary transaction, come to a conclusion, beyond a 
reasonable doubt, that the defendant is guilty, you ought to acquit 
him ; but if the evidence shows, beyond a reasonable doubt, that the 
defendant is guilty, it is your duty to convict him. 

“Tn so far as the guilt of the defendant depends on circumstantial 
evidence alone, the rule is that each separate fact or link which goes 
to make up the chain of circumstances from which the deduction of 
guilt is sought to be drawn must be clearly proven, and a fact not 
clearly proven should not be considered a3 a part of the chain of cir- 
cumstances, but should be rejected by the jury; and the circumstan- 
ces proven must not only be consistent with the defendant’s guilt, 
but they must exclude every other reasonable hypothesis than that 
of the defendant’s guilt. 

‘‘Now if any one or more circumstances relied on by the state are 
not clearly proven, and for this reason you reject one or‘more of the 
ciréumstances relied on, then you will inquire whether the remain- 
ing circumstances proven, if they are clearly proven, are consistent 
with the defendant’s guilt, and inconsistent with any other reasona- 
ble hypothesis than that of the defendant’s guilt. All essential facts 
and circumstances necessary to show the commission of the crime, 
and to connect the defendant therewith as the party committing the 
act, must be proven. 

“‘If a witness knowing’y swears to a falsehood in one particular, he 
is unworthy of belief in any particular. If he swears to a falsehood 
by mistake, it goes to his credit. 
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“In case thereis a conflict of testimony, if you can reconcile it upon 
any reasonable theory, so as to make all the witnesses speak the truth 
and impute perjury to no one, it is your duty to doso. But if you 
cannot so reconcile the testimony, you are to believe that which is 
the most reasonable and credible to you. In reaching your conclu- 
sion, you will not view detached portions of the testimony alone, but 
look at the whole of it, and consider it all; consider the testimony of 
all the witnesses sworn in the case; the state of fecling of the wit- 
nesses ; the relationship, or the absence of relationship, of each of the 
witnesses to any of the parties to or connected with the transaction ; 
the interest or want of interest on the part of any witness sworn, if 
any such things exist; the manner of the witnesses on the stand; 
the character of each witness and his opportunity to know the facts 
about which he testifies. And you will also consider the statement 
of the defendant, the dying declarations of the deceased, and his 
statements made immediately after it is said he was shot, under the 
rule which I shall hereafter give you in charge. 

‘‘ 4: witness may be impeached by disproving the facts testified to by 
the witness, or by proof of contradictory statements previously made 
by the witness as to matters relevant to his or her testimony and to 
the Gase, or by evidence, or to the general bad character of the wit- 
ness. 

‘‘An impeached witness may be sustained by proof of general good 
character, the effect of the evidence to be determined by the jury. 
The jury may consider the evidence of an impeached witness, espe- 
cially if it is in harmony with the truth and corroborated by other 
testimony ; and although a witness may be impeached by other wit- 
nesses, and may not be afterwards corroborated, yet it is a question 
for the jury to determine whether the impeachment of the witness 
has been successful, and whether the witness is to pe believed. As to 
how far the credit of an impeached witness may be restored depends 
much upon the nature as well as the extent of the corroborating tes- 
timony, and whether they are corroborated as to the main rather 
than as to the immaterial facts. You are the exclusive judges of the 
weight of the evidence and the credibility of the witnesses sworn on 
the trial. And you are authorized to take into consideration the testi- 
mony of all the witnesses pro and con as to the general character of 
any witness sworn in the case, in connection with all the evidence 
before you, in deciding whether such witness has been impeached or 
sustained, and what weight or credit you will give to his or her testi- 
mony. And you are authorized to take into consideration the testi- 
mony of all the witnesses pro and con as to the general character of 
the deceased, Dick Ratchford, in connection with all the evidence in 
the case, in deciding what credit and weight you will give to his dying 
declarations, and to any statements he may have made immediately 
after he was shot. The same rules which apply to the impeachment 
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of witnesses, to sustaining and corroborating them, apply with equal 
force to the deceased, Dick Ratchford’s dying declarations and state- 
ments; for his dying declarations and statements, admitted in evi- 
dence as a part of the res gestx, stand upon the same plane that they 
would occupy if they had been sworn toin open court. You are the 
exclusive judges of the weight and credit of Rutchford’s dying decla- 
rations, and of any statements he may have made immediately after 
he was shot. 

‘‘Some testimony has been admitted in reference to what the wit- 
ness, Mrs. Wood, is alleged to have said, on the commitment trial, 
of the defendant, about her husband's coming to Cedartown on the 
day of the homicide. What Mrs. Wood said in relation to this iso- 
lated fact was not material to the issue, unless the movement of her 
husband on that day was, in some way or other, connected with the 
crime; and a contradictory statement as to that matter alone would 
not of itself be sufficient to impeach her, unless the movement of 
her husband was on that day, in some way or other, connected with 
the crime. mF 

‘Declarations accompanying an act, or so nearly connected there- 
with in time as to be free from all suspicion of device or afterthought, 
are admissible in evidence as part of the res gestz. 

‘‘What the deceased said, if anything, immediately after he was shot, 
if it sprung out of the main transaction and elucidates it, was volun- 
tary and spontaneous, and made at a time so ne..rly connected there. 
with, and under such circumstances as to be free from all suspicion 
of device or afterthought, is competent evidence, and shall be con- 
sidered by the jury, in connection with all the other evidence in the 
case, in making up their verdict. If what the deceased said, if he 
said anything, was not said immediately after he was shot, or at 
a time so nearly connected therewith; if it was not voluntary and 
spontaneous, and made under such circumstances as to be free from 
all suspicion of device or afterthought, it would not be competent 
evidence, and it should not be considered by the jury, but it should 
be rejected and treated as no part of the evidence. 

“Dying declarations, made by any person in the article of death, who 
is conscious of his condition, as to the cause of his death, and the per- 
son who killed him, are admissible in evidence in a prosecution for 
the homicide. 

‘“‘As to any dying declarations, you are to determine, before you are 
authorized to consider them as a part of the evidence in the case, 
whether such declarations were conscious utterances of the deceased 
made in the apprehension and immediate prospect of death, and in 
the article of death. If they were so made, then they stand on the 
same plane of solemnity as statements made under oath, and you 
would be authorized to consider such declarations, so far as they re- 
late to the cause of his death, and the person who killed him, as a 
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part of the evidence, in connection with all the other evidence in the 
case, in making up your verdict. 

‘‘Dying declarations should be received and considered by the jury 
with great caution. If such declarations were made, it is your duty 
to consider the character of the deceased, all the circumstances under 
which they were made, the mental and physical condition of the de- 
ceased at the time, whether the deceased stated a mere conclusion of 
his own mind or the facts of the vase, whether his statement was 
full or only a partial one, and after considering all the attending cir- 
cumstances, determine for yourselves the credibility and weight of 
this part of the testimony. 

“The defence of alibi rests on the proposition that it was impossible 
for the prisoner to have been at the scene of the crime, because he was 
elsewhere. Unless he makes out the impossibility to the reasonable 
satisfaction of the jury, his defense, so far as this feature of it is con- 
cerned, is a failure. The proof must have such range as to time and 
place that it would be out of the power of the prisoner to have been 
where the proof of alibi places him and also at the scene of the crime. 
If the defendant has submitted proof, which you find under the rule 
to be insufficient to establish an alibi as such, still the proof submit- 
ted on this branch of the case may be considered by the jury, in con- 
nection with all the other evidence in the case, in deciding whether 
the defendant’s guilt has been established beyond a reasonable doubt ; 
for you are to consider all the evidence before you in making up your 
verdict. 

‘*Confessions of guilt should be received with great caution. A con- 
fession alone, uncorroborated by other evidence, will not justify a 
couviction ; but a confession, corroborated by a credible witness, or 
by other satisfactory circumstances, would justify a conviction. You 
will find whether, from the evidence, any confession or confessions 
were made by the defendant. See what he said, what words were 
used, under what circumstances they were used, and to what they 
related, and what the defendant meant thereby. Consider what was 
said by the defendant, if anything was said, with great caution, in 
connection with all the other evidence, and determine for yourselves 
the value and weight thereof. 

‘‘Murder is the unlawful killing of a human being, in the peace of 
the state, by a person of sound memory and discretion, with malice 
aforethought, either express or implied. 

‘*Express malice is that deliberate intention unlawfully to take away 
the life of a fellow creature, which is manifested by external circum- 
stances capable of proof. 

‘‘Malice shall be implied where no considerable provocation ap- 
pears, and where all the circumstances of the killing show an aban- 
doned and malignant heart. 

‘‘Tf the defendant unlawfully, with malice aforethought, either ex- 
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press or implied, shot and killed the deceased, he would be guilty. Ii 
he did not so shoot and kill him, he would not be guilty. 

‘‘The court does not express or intimate any opinion as to what has, 
or has not, been proven. You will take into consideration all the 
evidence before you, and determine therefrom whether the defendant 
is guilty or not guilty of the crime charged in the bill of indictment. 

“The form of your verdict will be, as you find the facts, either, ‘We, 
the jury. find the defendant guilty,’ which would subject him to 
capital punishment; or, ‘We, the jury, find the defendant guilty, and 
recommend that he be imprisoned in the penitentiary for life’—in 
that event the defendant could not be executed; or, ‘We, the jury, 
find the defendant not guilty.’ 

‘*You may retire and make up your verdict.”’ 


Ivy F. Toompson: JAMES GLENN, for plaintiff in error. 


C. ANDERSON, attorney general; J. I. Wrieut, solicitor 
general, by T. W. ALEXANDER, for the state. 


Hatt, Justice. 


George Kirk was indicted, tried and found guilty of the 
murder of Dick Ratchford, at the August adjourned term, 
1883, of Polk superior court, and was sentenced to impris- 
onment in the penitentiary for life, in accordance with the 
recommendation of the jury that passed upon his case. 
He made a motion for a new trial on various grounds, 
which was overruled, and the case is here upon a bill of 
exceptions and writ of error, to review the judgment over- 
ruling this motion. 

1. We cannot say, after a careful review of this testi- 
mony and an able and exhaustive argument upon the 
question, that there was not sufficient evidence to sustain 
the verdict of the jury, or that it was contrary to law. The 
experienced and able judge who presided at the trial was 
satisfied with the result, and seems to have exercised the 
discretion vested in him by law with becoming care and 
prudence. We can perceive nothing that should lead to 
the conclusion that it-had been abused, and are therefore 
precluded, under the many rulings of this court, from in- 
terposing to control it. 
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2. Complaint is made in the 3d ground of the motion 
for a new trial, that the court committed error in admitting 
in evidence, over defendant’s objection, a bill of indictment 
against the accused for retailing liquor without a license, 
on which the names of Dick Ratchford, the deceased, and 
Ailsey and Anna Ratchford were marked as witnesses. 
The ground of objection to this testimony is not disclosed 
by the record, and this, of itself, would be sufficient cause 
for refusing to consider it here. The decision complained 
of is pointed out, but the error in it is not plainly specified. 
General objections to testimony make no questions upon 
which this court is required to pass. Apart from this, 
however, we can discern good reason for the admission of 
this evidence. It furnished a motive for connecting the 
accused with the commission of this crime, and corrobo- 
rated a portion of the dying declaration of the man who 
had been slain, in which he said, “that true bill was the 
cause of his being killed.” 

3. The 4th and 8th grounds of the motion relate to the 
jury being left alone and unattended by the bailiff in the 
streets of Cedartown, while he went on an errand for one 
of them to the courthouse. He was absent from them only 
two or three minutes, and during that interval, it is charged 
that a portion of them separated from their fellows. This 
occurred pending the trial. The fact of their separation 
and of the bailiff’s tailure to attend them is made to appear, 
and generally the presumption that it was detrimental to 
the accused would prevail, and would necessitate the 
grant of a new trial. In this instance, however, the facts 
were discovered by two of the counsel of the defendant dur- 
ing the progress of the trial, and at the time of their occur- 
ence, and they failed to bring them to the notice of the court. 
until the conclusion of the case, and until a motion for a 
new trial was made. That such an omission is fatal to: 
this ground of the motion has been often decided. Can- 
non vs. Bullock, 26 Ga., 432; Carter’s case, 56 Id., 467; 
Eberhart’s case, 47 Id., 607. 
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In connection with the foregoing, we will consider the 
further irregularity complained of, that the bailiff slept in 
the room with the jury each night they were out during 
the trial. It does not appear from the record that they 
were out at night after the judge’s charge was given to 
them and while they were deliberating upon their verdict, 
or that the bailiff was in their room during their delibera- 
tions; neither does it appear that, when he was there, he 
conversed with them upon the case or upon any other sub- 
ject contrary to his sworn duty, and without affirmative 
evidence to either of these facts, it would be going too far 
to hold that this was cause for setting aside the verdict 
and ordering another hearing. The decisions of this court 
have never gone to this length. Doyal’s case, 70 Ga., 135, 
151, in which the previous decisions upon this question 
are examined and approved. It would violate all princi- 
ple to presume, in the absence of proof to that effect, that 
an officer of the law, however humble his station, had 
acted in violation of his sworn duty; unless proved to the 
contrary, it will always be presumed in his favor that he 
has discharged his duty. Oode, §§3752, 3753, 3754. All 
officers are presumed to have discharged their sworn offi- 
cial duties. 1 Kelly, 3; 36 Ga., 442; 39 {d.,22. Besides, 
there are affidavits of jurors repelling any presumption 
that arises from the alleged misconduct of the bailiff in 
this particular; in these it is shown that no one conversed 
with them about the case. 

While it is essential to the protection of the accused 
to require a strict performance of duty from sheriffs and 
bailiffs charged with the custody of juries in this respect, 
yet it would defeat the ends of justice to interpose for ev- 
ery trifling and immaterial irregularity of conduct in this 
regard and make a pretext for setting aside verdicts. To 
this length we are not disposed to go. 

4. The 5th ground of the motion for a new trial com- 
plains of the admission of a bill of indictment against one 
Wiley Alred, who was not a party or witness in this case, 
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but who was a brother-in-law of the defendant, and on 
which the name of the deceased, Dick Ratchford, was en- 
dorsed as a witness. What the objection to the admission 
of this evidence was does not distinctly appear, but we are 
authorized to infer from the facts that it was objected 
to because it was irrelevant; and while we are not pre- 
pared to say thut this objection might not possibly have 
been good, yet it appears that the evidence, after being 
admitted, was withdrawn from the jury, and it must be 
presumed, in the absence of a contrary averment, that it 
was not afterwards insisted upon or alluded to, and that 
its withdrawal was accompanied with proper instructions 
from the court in relation to the right of the jury to attach 
importance to it. Under these circumstances, it is not an 
indispensable presumption that its temporary admission 
was injurious to the defendant. 

5. The next exception to the ruling of the court is em- 
bodied in the next ground of the motion for a new trial, 
and relates to the testimony of Ailsey Ratchford, which 
was admitted over the general objection of the defendant, 
who swore, “that as she was towards Dick,” immediately 
after he was shot, as we must conclude from its connection 
with other facts in proof, “she halloed and asked him 
what was the matter, who had shot him, and he answered 
George Kirk ;” and this he repeated after she got to him. 
This testimony was so nearly coincident in point of time 
with the shooting, as to form a part of the transaction, 
and was admissible as a portion of the res gestw. The 
Augusta Factory vs. Barnes, 72 Ga., 217. Besides, 
it was, when first offered, ruled out, and was after- 
wards admitted, to corroborate the dying declarations of 
the deceased. That it had this effect, we think, is evident; 
but we are of opinion that it should have been admitted 
when originally tendered. It was proper both as part of 
the res gest and as corroborative of the dying declarations. 

6. There is nothing in the grounds taken in the motion 
in relation to permitting the counsel to discuss objections 
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to evidence in the presence of the jury. No request was 
made to have the jury removed, and the court made no 
ruling upon this subject. This was not evidence that re- 
quired a preliminary hearing to determine its admissibility, 
and does not fall within the rule laid down in Haii’s case, 
65 Ga., 36, and followed in McDonald vs. The State, 72 
Ga., 55. 

7. The newly discovered evidence, as set forth in the 
affidavit of Lazarus Powell, could not authorize the grant 
of a new trial. Its only object being to impeach one of 
the state’s witnesses by contradictory statements made by 
her since the trial. Doyal’s case, ut supra. 

Judgment affirmed. 


Tue Orty or ATLANTA vs. Brown. 


1. Where a recovery was had against a city for an injury toa passen- 
ger walking over a rough place in its sidewalk, the fact that the 
presiding judge, in the order overruling a motion for a new trial, 
stated that, ‘‘in his judgment the alleged injury was, or should 
not be an actionable defect ; as to require the city toremedy such 
slight imperfections, would be to impose upon it an extraordinary 
degree of diligence; but as he had fully and fairly charged the 
jury as to the defect being actionable, and they, having found in 
favor of the plaintiff on that question, he felt that he should not 
disturb their verdict,’ did not render his refusal of a new trial an 
improper use of his discretion. 

(a.) Discretion in refusing a new trial should not be arbitrarily exer- 
cised, but in case of preponderance of evidence, this court has 
never controlled the discretion of the lower court in granting or 
refusing a new trial. 

- It is somewhat uncertain whether the plaintiff was asked as to 
statements made elsewhere by her, conflicting with the evidence 
she gave on the trial, for the purpose of impeaching her, or whether 
such statements were treated as admissions against her interest; 
but it is evident that they were used for the latter purpose, and 
there was no error in charging that admissions should be scanned 
with care and received with caution, and that the jury should look 
to the circumstances under which they were made, and ascertain 
whether they were freely, voluntarily and understandingly made. 
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(a.) If the statements were resorted to for the sole purpose of im- 
peachment, they could be used for nothing else. 

(b.) If the charge of the court was not sufficiently full, his attention 
should have been called thereto, and a fuller charge requested. 

3. Although a charge, when taken alone, may seem objectionable, 
yet, if read in connection with the entire charge, it is full and fair, 
it will not require a new trial. 

January 21, 1885. 


New Trial. Charge of Court. Practice in Supreme 
Court. Admission. Before Judge Dorsey. City Court 
of Atlanta. March Term, 1884. 


To the report contained in the decision, it is only neces- 
sary to add that the grounds of the motion for new trial 
were as follows : 

(1) to (3.) Because the verdict was contrary to law; 
evidence and the charge of the court. 

(4.) Because the court erred in the following charge to 
the jury, upon the contradictory statements of plaintiff 


and her mother to Mrs. Lee Brown as to treading and 
slipping on a banana peeling being the cause of her fall, 
and plaintiffs saying to Mrs. Lee Brown, that she didn’t 
object to getting a fall, so as to make money out of the 
city: “The law says that admissions must be scanned with 
care and received with caution. You have heard the evi- 
dence on that subject. The circumstances under which 
they were made you are to judge of; whether they were 
made understandingly ; whether or not the party alleged 
to have made them understood what they were. You will 
look at all the circumstances ; if they were freely, and un- 
derstandingly, and voluntarily made, why they would be 
entitled to such credit as you will, in your judgment, see 
fit to give them.” 

(5.) Because the court erred in the following charge to 
the jury: “If you should further believe from the evi- 
dence that said injury to the plaintiff was an accident, 
and that the negligence of the city in no wise contributed 
to such injury, then you should find a verdict for the de- 
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fendant,”—error being assigned on the clause, “and the 
negligence of the city in no wise contributed to such in- 
jury.” 

The motion was overruled, and defendant excepted. 


W. T. Newman; E. A. Anater, for plaintiff in error. 
Hoxe & Burton Sarr, for defendant. 
Hatt, Justice. 


The plaintiff brought suit to recover damages from the 
city of Atlanta for a personal injury, which she alleged was 
done her by reason of a fall, while she was walking, with all 
care and caution, on the north side of East Mitchell street in 
said city; that this fall was on a rough sidewalk, which had 
been made of bricks, and in consequence of the rough and 
broken condition of the same and the steep grade of an ad- 
joining stone pavement; that the bricks which composed 
the said sidewalk had been torn up and loosened from their 
positions, and it was in an unsafe condition; that the city, 
though knowing at that time, and previous thereto, the con- 
dition of the sidewalk, had, through gross negligence, failed 
to repair it, soas to make it a reasonably safe way for per- 
sons to pass over. The jury found a verdict for the plaintiff, 
assessing her damages at $500. 

The defendant moved for a new trial,on various grounds, 
which was refused by the court. The judge stated in the 
order overruling the motion, “That, in his judgment, the 
alleged defect was, or should not be an actionable defect ; 
as to require the city to remedy such slight imperfections 
in the sidewalks, would be to impose upon it an extraordi- 
nary degree of diligence, but as he had fully and fairly 
charged the jury as to the defect being actionable, and they 
having found in favor of the plaintiff on that question, he 
felt that he should not disturb their verdict.” 

1. It is insisted that this was not an untramelled and 
free exercise of the judge’s discretion ; that to refuse the 
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motion, with such impressions resting upon his mind, was 
a virtual, if not actual, abuse of such discretion. To this, 
however, we do not assent; it seems to us that it does 
not amount to an abuse, but is rather a reluctant forbear- 
ance to exercise his discretion, although strongly inclined 
to do so, in favor of the defendant. Upon the whole, he 
concluded to let the verdict stand, and we are to look 
to this conclusion as the exercise of his discretion, rather 
than to the reasons that led him to hesitate, before 
interfering with the finding of the jury. A new trial 
was granted by the judge of the lower court in The 
City of Atlanta vs. Bellamy, 72 Ga. 420, and we refused 
to interfere, although we were well satisfied that 
the verdict was supported by the law, and was in accord- 
ance with the decided weight of the evidence. Had 
we been on the jury, we would have returned the same 
verdict, but as the discretion to grant or refuse the new 
trial was in the presiding judge, and we differed with him 
only as to the propriety of its exercise, even in that ex- 
treme case we could not say that it had been palpably 
abused, and did not feel authorized to interpose. We could, 
perhaps, interfere with more propriety in a case where 
the verdict was decidedly and strongly against the weight 
of evidence and a new trial had been refused, than in one 
where, under such circumstances, it had been granted. 
There are certainly decisions justifying interference in the 
case suggested. 37 Ga., 557; 35 Zd., 271. Discretion in 
refusing a new trial should not be arbitrarily exercised. 
54 Id., 224; 31 Ld., 365 ; 30 Zd.,212. But in cases of a pre- 
ponderance of evidence, this court has never controlled the 
discretion of the lower court in granting or refusing a new 
trial. Code, §§3713, 3717, and citations. Yielding our 
hearty assent to this rule, we must decline to interfere 
with the exercise of discretion in refusing a new trial in 
this instance. The evidence here is conflicting upon the 
main points in controversy, and when closely scrutinized, 
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is as much, or perhaps more, in favor of than against the 
verdict. 

2. The plaintiff was examined as a witness, and she was 
asked as to statements made elsewhere conflicting with 
the evidence she gave on the trial. It is somewhat uncer- 
tain whether these statements were relied on solely for 
the purpose of impeaching her, or whether they were 
treated as admissions against her interest ; it is, however, 
quife evident that they were used for the latter purpose 
and in that light. We perceive no error in the instructions 
given by the court as to the weight to which they are 
en‘itled as original evidence. That admission should be 
scanned with care, and received with caution, is beyond 
question, and that the jury should look to the circum- 
stances under which they were made and ascertain whether 
they were freely, voluntarily and understandingly made, 
is equally clear and indisputable. If resorted to for the 
sole purpose of impeachment, they could be used for 
nothing else. 7 Ga., 467, 469, 471; Smith vs. Page, 
adm’r, et al., 72 Ga., 539. 

There was, therefore, no error in the charge excepted to 
in the 4th groun1 of the motion for a new trial. If it 
omitted anything, the attention of the judge should have 
been called to this omission and a fuller and more ex- 
plicit charge requested. 

3. The fifth ground of the motion makes the only other 
exception which requires notice. The court charged the 
jury, “if they should believe from the evidence that the 
plaintiff's injury was the result of an accident, and that 
the negligence of the city in nowise contributed thereto, 
then they should find for the defendant.” Exception is 
taken to the qualification contained in the words, “and 
that the negligence of the city in nowise contributed to 
such injury.” Standing alone and disconnected from other 
portions of the charge, there would be much force in this 
objection, as the latter part of it is apparently inconsist- 
ent with and contradictory of the former, but when read 
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in connection with the entire charge, which was fully as 
favorable as the defendants could have asked, the excep- 
tion is altogether untenable, and can be sustained, if at 
all, only by giving to the term “ accident”’ its strict tech- 
nical and legal, rather than its ordinary and popular, sig- 
nification. When we consider the connection in which it 
occurs, it is evident that it was used in the latter sense. 
It will be found in the conclusion of the charge upon the 
subject of such negligence as would either render or excuse 
the defendant from liability. Thejudge immediately pro- 
cecds to charge the jury upon the subject of “ accident,” 
in its legal and technical sense, and instructs them, “if 
they believe from the evidence that the plaintiff stepped 
upon a banana peeling, and this caused the accident to 
her, and that it was the proximate and real cause of the 
inju y to her, the city would not be liable in damages, 
But if, on the other hand, the negligence of the city, as 
alleged in the declaration, caused it, and not the act allud- 
ed to, the city, according to other rules given in charge 
in reference to negligence, would be liable.” No other 
complaint than this is made of this charge, and we are 
satisfied that this is groundless. Every other proposition 
that it contains is conceded tobe the law which is appli- 
cable and pertinent to the facts in proof, and as the evi- 
dence is sufficient to authorize the verdict, and the judge 
was content to let it stand, we cannot do otherwise than 
order the judgment affirmed. This case is almost identi- 
cal in its facts with that of the Mayor, etc., of Macon vs. 
Whitehurst, as will be seen from the record in that case, 
which was affirmed here because there was no abuse of 
discretion in refusing a new trial. 62 Ga. 157. 
Judgment affirmed. 
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1. A principal is not bound by the acts of his.agent, which are done 
in excess of his authority; but if the agent exceeds his authority, 
the principal cannot ratify in part and repudiate in part. He must 
adopt either the whole or none. 

(a.) Where one gave to his agent a letter of credit, whereby he en- 
gaged to honor drafts drawn by the agent ‘‘for cotton purchased 
at ruling market prices, with bills of lading attached,’’ the fre- 
quent payment of drafts without bills of lading attached would 
waive the necessity of attaching them ; and where the oft repeated 
admissions of the principal were acted upon by the vendor, the 
former could not repudiate them to the injury of the latter ; espe- 
cially not, where no previous notice had been given of any inten- 
tion to change the course of the dealings between them. 

(b.) The acceptance of various consignments of cotton by the defend- 
ant raised a promise to pay drafts drawn on him by his agent who 
purchased the cotton for him, without any written undertaking so 
to do, there being no dispute that such drafts were drawn on cot- 
ton received by the defendant, and he having’ paid a number of 
drafts so drawn. 

2. The books of a principal, showing the state of accounts between 
him and his agent, are inadmissible against a third party. 

(a.) In this case no sufficient foundation was laid for the introduction 
of books; they were secondary evidence ; they related exclusively 
to cash transactions, and were not competent to establish such 
items; and the facts sought to be proved, so far as applicable, were 
shown by higher and better evidence. 

. A letter of credit under which drafts were drawn being set forth 
according to its effect in the declaration, it was not necessary to 
attach a copy thereof. 

Where the admission of evidence is excepted to, the ground of 
objection thereto: must be stated, in.order to raise a question for 
this court to decide. 

December 2, 1834. 


Principal and Agent. Letter of Credit. Waiver. Es- 
toppel. Drafts. Contracts. Evidence. Books. ‘Plead- 
ings. Practice in Supreme Court. Before Judge Eves. 
City Court of Richmond County. November Term, 1883. 


Reported in the decision. 
J.S. & W. T. Davinsoy, for. plaintiff in error. 
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Harper & Bro., for defendant. 
Hatt, Justice. 


By consent of counsel, this case was tried by the presid- 
ing judge without a jury. The court, upon the evidence 
submitted, gave judgment for the plaintiff for the amount 
claimed. The defendant moved for a new trial, upon the 
several grounds stated in the record ; the motion was over- 
ruled, and he excepted, and brought the case to this court 
by writ of error. The declaration set forth two drafts 
drawn by St. J: Armand, in favor of plaintiff, on the de- 
fendant, to each of which was attached a bill of lading for 
cotton shipped by Armand to defendant, and which had 
been paid for by plaintiff. The defendant refused pay- 
ment of these drafts when presented, because, as he alleged, 
he had neither money nor cotton in hand belonging to the 
drawer to meet them, and they were protested. 

On the 28th day of September, 1882, the defendant gave 
St. J. Armand a letter of credit, whereby he engaged to 
honor drafts drawn by him “for cotton purchased at rul- 
ing market price, with bills of lading attached.” The drafts 
sued on were dated respectively October 30th and Novem- 
b2r 3d, 1882, and were both payable to the order of plain- 
tiff. When first sent and presented for payment, they were 
unaccompanied by bills of lading, and for this reason pay- 
ment was refused, and they were returned. Subsequently 
copies of the bills of lading were procured and attached, 
and payment was again refused for the reason first above 
set forth. On this letter of credit, Armand purchased in 
all fifty-five bales of cotton, which were forwarded to and 
received by defendant. He drew for these purchases six- 
teen drafts on defendant, payable to the order of plaintiff. 
Fourteen of the drafts had no bills of lading attached, but 
were, notwithstanding, paid by the defendant without ob- 
jection. The plaintiff advanced to Armand, on October 
18th, 1882, five hundred dollars to purchase cotton, and 
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he drew on defendant for this amount; failing to use this 
money, or perhaps a portion of it, in that way, he returned 
$30 of the amount to plaintiff, who, on the 19th of the 
same month, paid it in a check, which was forwarded to 
defendant. by Armand, who, in the letter conveying it, in- 
formed him that he drew the $500 to pay for cotton at Pen- 
field and Woodvlle, but did not need that amount, so he sent 
the check for balance, as it may be presumed legitimately, 
not spent in the purchase of cotton, for in the same letter 
he informed him he would send him invoice for “some 
cotton” the next (“to-morrow”) morning. This draft 
of $500 was likewise paid, without objection by the de- 
fendant, on the 20th of October, 1882. Subsequent drafts, 
drawn respectively on October 23d, 24th, 26th and Novem- 
ber 1st and 2d, though having no bills of lading attached, 
were likewise paid. There is no direct evidence that Ar- 
mand improperly used that part of the five hundred dol- 
lars advanced to buy cotton, and not repaid in the check 
for $390 sent to defendant, nor is there anything in the 
proof which would authorize the inference that he did so; 
on the contrary, we think, from the terms of the letter 
transmitting the check and other correspondence with the 
defendant, as well as the attendant circumstances, it is 
much more probable that this excess of $110 was invested 
in “some of the cotton ” which was just subsequently for- 
warded and “invoiced” to the defendant. 

It is urged that the plaintiff was not authorized by this 
letter of credit to advance money to Armand to buy cotton; 
that, according to its terms, he could only pay for cotton 
after it was purchased. Whether this is a correct con- 
struction of the letter of credit, it is quite immaterial to 
inquire ; it is sufficient that the defendant, with a full 
knowledge of the facts, ratified the transaction. It is 
conceded that he is bound, as to the $390 sent to him in 
a check, to meet this five hundred dollar draft; but it is 
insisted that he is not bound for the $110, which, it is 
claimed, was never accounted for; that he paid the entire 
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draft with the check of $390 and with other funds which 
he then had in hand belonging to the drawer. 

1. The principal is not bound for acts of the agent, 
which are done in excess of his authority ; but if the agent 
exceeds his authority, the principal cannot ratify in part 
and repudiate in part; he must either adopt the whole 
or none. Code, §2194. The plaintiff was not informed 
of the state of the accounts between the defendant and 
his agent, Armand, and he was under no duty, if indeed 
he had any right to do so, to inquire into the matter. 

The defendant contends that he could be made liable 
for these drafts only upon one of two grounds—either that 
they must strictly conform to the terms of the letter of 
credit, or that he must have had in his hands money or 
property belonging to the drawer to meet them when pre- 
sented for acceptance and payment, and that neither one 
of the facts existed when the drafts sued on were presented ; 
that the drafts did not conform to the letter of credit, in 
that they had no bills of lading attached, and that he was 
not liable under the law, because he had nothing belong- 
ing tothe drawer to pay with. To this the plaintiff replies, 
that there was a substantial compliance with the terms of 
the letter of credit, when the drafts were last presented, 
as they then had copies of the bills of lading attached, 
and, even if this were not the case, the defendant would 
be liable, inasmuch as this condition was waived by 
the course of dealings between the parties under this 
letter of credit; that the defendant was thereby estopped 
from insisting on a strict compliance; and that to allow 
him to take advantage of this omission would, under 
the circumstances, be a fraud upon plaintiff. We think 
the reply is conclusive. Here were oft repeated admis- 
sions of the defendant upon which the other party had 
acted; and were he now permitted to repudiate them, this 
would result in injury to the plaintiff, especially as no 
previous notice had been given him of an intention or 
purpose to change this course of dealings under the con- 
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tract. Code, §§3753, 2966, and citations under each. But 
independent of this reply, we think the acceptance of these 
various consignments by the defendant raised a promise 
to pay these drafts, there being no dispute that they were 
drawn on cotton received by him, without any written 
undertaking so to do, as was decided in 57 Ga., 392. 
Under the facts and law of the case, no other judgment 
could have been renderd by the court than that given. 

2. There was no error in rejecting the books offered by 
the defendant to prove the state of the account between 
him and his agent. As to the plaintiff, these transactions 
were res inter alios acta, and as to him, were nothing 
more than hearsay evidence ; besides, if they had been 
otherwise unobjectionable, no sufficient foundation was laid 
for their introduction. Code, §3777. They were, at best, 
only secondary evidence, and related exclusively to cash 
transactions, and were not competent to establish such 
items. 64 G@a., 248. In addition, the facts sought to be 
proved, so far as applicable to this issue, were established 
by higher and better evidence, viz., the recollection of the 
witness, refreshed by reference to the books kept by him, 
and who was otherwise cognizant of the facts they would 
have shown, and to which he testified. 18 Ga., 693, 695, 
696. 

3. The letter of credit being set forth according to its 
effect in the plaintiff’s declaration, it was not necessary to 
attach to the same a copy thereof. 65 Ga., 717. 

4. What the objection was to admitting in evidence the 
drafts, with bills of lading attached, sued on, does not ap- 
pear. It is well settled that the court need not decide on 
such general objections. 

This disposes of all the grounds taken in the motion for 
a new trial. We find no error in any of the rulings and 
decisions of the court complained of, and order the judg- 
ment affirmed 
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RuoveEs vs. BEALL ef al. 
[Jackson, C. J., did not preside, on account of providential cause.} ° 


1. Where one is in possession of a promissory note, which by: its 
terms is to become due after the date thereof, the presumption ig 
that such person is a bona fide holder of the note without notice 
of any infirmity therein. ” 
. Atcommon law no illegality between the original parties will affect 
an innocent indorsee of a negotiable promissory note, except under 
the statutes of gaming and usury, unless he had notice of the 
illegality or took the bill after it became due from one who had. 
In order to render a negotiable security void, by reason of its con- 
sideration being illegal, in the hands of an innocent holder for 
value, without notice, and before due, the statute which makes 
such contract illegal and void must also make the same a crime, 
‘ or the act itself must be immoral and contra bonos mcres. 
(a.) Therefore, although section 5731 of the Revised Statutes of the 
United States declares that all contracts, covenants or securities 
based on the consideration of permitting a bankrupt to be dis- 
charged, are void, yet where a negotiable note was given by a 
bankrupt debtor to his creditor for the amount of the debt, in con- 
sideration that the creditor would withdraw his objections to the 
. discharge of the debtor, such note would not be void in the hands 
of a bona fide purchaser before due and without notice. 
October 2, 1884. 


Promissory Notes. Negotiable Instruments.. Presumip- 
tious. Consideration, Gaming. Usury. Contracts. Bank- 
ruptcy. Contracts. Debtor and Creditor. Before Judge 
Fort. Stewart Superior Court. April Term, 1884. 


_ Reported in the decision. 


.. Hiagutower & Buso; Pxasopy & Brannon: Harrison & 
Panis, for plaintiff in error. 


_. E. H. Beatz; J. L. Wrwserty; W. A. Lirttsz, for de, 
fendants. 


Branprorp, J ustice. 


4 


This was an action ‘brought by the plaintif i in error 
against the défendants in error upon a promissory note, 
v 73-42 
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dated November ist, 1880, and due July 4th, 1881, paya- 
ble to one Singer.* 
To this action the defendants pleaded : 


‘‘That the note was given in consideration that Singer would then 
-and there withdraw his objections then filed to the final discharge in 
‘bankruptcy of said Samuel Beall, and give his written consent to said 
final discharge ; that on the day of Samuel Beall having been adjudi- 
-cated a bankrupt, and the bankrupt proceedings then and there pend- 
ing, and the said Singer being then and there in a court of bank- 
ruptcy, and having proved his claim against the said Samuel Beall, 
-it was then and there agreed between the said Beall and said Singer 
that, in consideration that the said Singer would withdraw his ob- 
jections and forbear his objections to the final discharge of said Beall 
in bankruptcy, he would then and there pay said debt so proved by 
said Singer, in installments in cotton, the same to be paid annually, 
and that he would thereafter make and deliver to said Singer his 
several notes, with his wife as security ; that in consideration of said 
illegal and immoral agreement, said note sued on, with three others, 
was at the time and date thereof madeand delivered to Singer. And 
defendants say that the consideration of said note was and is void, 
illegal and immoral.’’ 


This plea was demurred to upon the ground that the 
same did not aver that the plaintiff was not a bona fide 
purchaser, or that he had received the note after due, or 
with notice of the consideration. The court overruled the 
demurrer, and this forms the ground of exception and as- 
signment of error to this court. 

Unless this note sued on is void to such an extent, by 
reason that it is illegal and immoral, as to render it void 
in the hands of any one to whom it may come before due, 
without notice of its consideration, then the plea is bad, 
and the demurrer thereto should have been sustained. 

The presumption of law, where one is in possession 
of a promissory note, which by its terms is to become due 
after the date thereof, is that such person is a bona fide 
holder of such note without notice of any infirmity therein. 
Code, §2787; 49 Ga., 490; 60 Jd., 90; 55 Zd.,141. So 


* The note was payable to Singer or bearer, and the suit on it was brought«by 
Rhodes. 
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the main question is, is this note void in the hands of a 
bona fide holder without notice and before due? 

The Revised Statutes, United States (1873, 1874), section 
5731, page 997, declares all contracts, covenants or secu- 
rities based on the consideration mentioned in the plea to 
be void, and this is doubtless so as between the original 
parties to such a contract as contemplated by the bank- 
rupt laws. It is stated by the highest authorities known 
to the common law that no illegalities between the orig- 
inal parties will affect an innocent indorsee, except under 
the statutes of gaming and usury, unless he had notice of 
the illegality or took the bill after it became due, from 
one who had. 2d Starkie on Ev., 282; Doug., 632; 1 Esp. 
Cas., 389, 45; 2 Zd., 538; 11 East., 43; 12 John., 306; 
1 Bay, 113. Chief Justice Kenyon says an innocent in- 
dorsee on a promissory note or bill of exchange can re- 
cover in all cases, except those founded on gaming or usu- 
rious consideration, and in no other case can an innocent 
indorsee be deprived of his remedy, and that a contrary 
doctrine would shake paper credit to its foundation. 4 Pe- 
tersdorff’s Abr., 240. Thus is the doctrine of the common 
law laid down by these eminent authorities. We are quite 
certain that, in order to render a negotiable security void 
by reason of its consideration being illegal in the hands of 
an innocent holder for value without notice and before due, 
the statute which makes such contract illegal and void 
must also make the same a crime, or the act itself must be 
immoral and contra bonos mores. . The contract must be 
so tainted and poisoned by the act of the parties as to be 
against good morals, and then public policy requires that 
every person shall be affected with notice, however inno- 
cent he may be, and with whatever good faith he may have 
received the paper. Is the consideration of the note sued 
immoral, or is it contra bonos mores? We think not. The 
defendants were justly indebted to Singer, and we cannot 
believe that the giving of this note in settlement of such 
a debt is immoral ; it certainly is forbidden to be done by 
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the bankrupt law, and subjects the parties to curtain pen- 
alties, but it is not made a crime even by that act. There 
is no reason, nor do we know of any principle, which will 
take this case out of the rule adopted by the convention of 
judges in the case of Pae vs. The Justices of the Peace, as 
reported in Dudley’s Georgia Reports, 249, wherein the 
principles of the common law cited from the authorities 
are adopted. We think, therefore, that the judgment over- 
ruling the demurrer to this plea of defendants was error; 
and must be reversed. 

Judgment reversed. 


ANDERSON vs. ROBINSON. 


. If a deed was made by a vendor to his purchaser, and filed in the 
office of the clerk of the superior .court, merely as a part of his 
remedy to collect the purchase money for the land, it was an es- 
crow, and passed no title to the grantee therein until he paid or 
tendered the purchase money. 

(a.) Ejectment having been brought, and it being in question whether 
the deed to plaintiff had ever been delivered, or whether the pur- 
chase money had been tendered, evidence was admissible to show 
that, at the time defendant went into possession, the plaintiff recog- 
nized the land as belonging to the person from whom it was pur- 
chased, and that defendant was to pay plaintiff $100 for it when 
he could procure the vendor’s deed—that the latter had the title, 
and plaintiff would procure it from him. 

(o.) Under the facts of this case, the ends of justice will be better 
subserved by a new trial 
September 9, 1884, 


Deeds. Escrows. Ejectment. Evidence. Before Judge 
Estes. .Lumpkin Superior Court. April Term, 1884. 


James M. Robinson brought complaint for land against 
William Anderson. The abstract of title attached to the 
declaration is se{-out in the decision. Both parties pro- 
duced chains of title under Thomas J. Payne. Plaintiff 
claimed under a bond for title from Payne to W. H. Rob- 
inson, dated in.1861, and a deed between the same parties 
dated May 24,1871. .W.'H. Robinson made a deed'to 
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J. M. Robinson.- Defendant introduced a sheriff’s deed 
to Payne under a fi. fa. in:favor of Payne against W. H. 
Robinson, dated September 9, 1871. He tendered a deed 
from the executors of Payne to him, dated in 1882, but it 
was rejected because of the absence of a certified copy of 
the will under which they were acting. Defendant also 
proposed to testify that he went into possession twelve or 
thirteen years ago as a purchaser from J. M. Robinson; 
that the latter recognized the title of Payne, and that the 
defendant was to pay him $100.00 if he could obtain a 
title from Payne, which he did not do. This also was re- 
jected by the court. 

- The jury found for the plaintiff. Defendant moved for 
a new trial, on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) “The court erred in refusing to permit defendant, 
William Anderson, to testify in said case, when asked the 
question by his counsel, whether or not the plaintiff, Rob- 
inson, did not recognize that T. J. Payne had the title to 
the land in dispute when defendant went into possession 
of. it, and that defendant was to give plaintiff, Robin- 
son, one hundred dollars for the land if Robinson would 
buy up Payne’s title, which said plaintiff, Robinson, re- 
fused to do; that said defendant, Anderson, went into the 
possession of said land, not as tenant of Robinson, but 
under a contract as purchaser.” [Note by the judge: “My 
ruling was that it was not competent to prove what plaintiff 
recognized ;. but I distinctly stated to defendant’s counsel 
that he might prove all that was said and done by plain- 
tiff and defendant at the time defendant went into posses- 
sion.” 

(3.) Because the court rejected the deed of the execu- 
tors of Payne to defendant. 

_ The motion was overruled, and defendant excepted. 


Wizr Bovp; M. G. Boyn, for plaintiff in‘error. 
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R. H. Baxer; W. F. Frnpiey, for defendant. 


BLANDFORD, Justice. 


This was an action brought in the statutory form by Rob- 
inson to recover a certain lot of landfrom Anderson. The 
abstract of title endorsed on the declaration is as follows: 
Grant from the state to James G. Connor; deed from 
Connor to A. C. McGregor; a deed from McGregor to 
Thomas J. Payne; deed from Payne to W. H. Robinson, 
dated 24th May, 1871; bond for titles, dated 18th Febru- 
ary, 1861; tender of purchase money tendered by said 
Robinson ; deed from W. H. Robinson to James M. Rob. 
inson, plaintiff in the action, dated August 15th, 1877. 

It is conceded that Thomas J. Payne was at one time 
the owner of this land, and the great question in the case 
is, did Payne convey the land by deed to W. H. Robinson ? 
If he did, then the recovery was right; but if he did not, 
then the recovery was wrong, and a new trial should have 
been granted. The plaintiff did put in evidence a deed 
from Payne to W. H. Robinson. 

The defendant put in evidence the bond for titles made 
by Payne to said Robinson, which bond was obtained at the 
trial from Robinson’s attorney. If the deed was made by 
Payne, and filed in the clerk’s office merely as a part of 
his remedy to collect the purchase money for this land, as 
stated in the bond for titles, then it was an escrow, and 
passed no title to Robinson until he paid the purchase 
money, as has already been decided by this court in 67 
Ga., 502, and the presumption that the deed was never 
delivered to Robinson, but was merely filed in the clerk’s 
office, as is provided by the Code, to enable Payne to col- 
lect the purchase money for this land, is strengthened by 
the entry on the declaration, as part of plaintiff’s abstract 
of title, “ Bond for titles to W. H. Robinson, dated 18th 
January, 1861; tender of purchase money tendered by 
said Robinson.” 
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There was no evidence submitted by the plaintiff that 
Robinson ever paid or tendered the purchase money for 
the land. 

The defendant offered to prove that the plaintiff recog- 
nized this land as belonging to Payne when defendant 
went into possession of it, and defendant was to pay plaintiff 
one hundred dollars for it when he could procure Payne’s 
title. This is an admission of plaintiff that Payne had the 
title, and an agreement that he would procure the title 
from Payne. Upon objection, the court refused to allow 
the testimony to go to the jury, and this constitutes the 
main ground in the motion for new trial. 

The testimony was admissible as shedding some light 
on the main issue, as already stated., While it might not be 
conclusive, yet it tends to support the theory of this case, 
as entertained by the plaintiff in error. If the deed from 
Payne to W. H. Robinson was an escrow, it conveyed no 
title, unless defendant in error showed that the purchase 
money had been paid, or that there had been a tender of 
it. And while, under ordinary circumstances, we might 
not reverse this case and send it back on this ground, the 
record convinces us that there is great merit in behalf of 
the plaintiff in error. Another trial can do no harm, when 
the absent records may be accounted for, and the testimony 
of W. H. Robinson be had, to show whether he paid the 
purchase money for this land, and the will of Payne pro- 
duced, and all the facts of the case brought out fully; 
whereas great injustice might bs done, if we let this ver- 
dict stand. Besides, it must be observed that the plaintiff 
has failed to sustain his abstract of title by proofs. 

- Judgment reversed. 


CROCKETT vs. CROCKETT. 


1, On a bill to correct a mistake in a voluntary deed, the evidence 
must be clear, unequivocal and decisive as to the mistake, but it 
is not required that the evidence must be so strong as to leave no 
reasonable doubt on the minds of the jury as to whether or not it 
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was a mistake. This is the rule in criminal cases before the j jury 
". are authorized to convict. 
. Where the grantee is a volunteer, the donor, who has conveyed 3 a 
tract of land to her by deed, may correct a mistake in such deed, 
~ if it be clearly shown, although the grantee may not have been 
cognizant of the mistake at the time of the conveyance. : 
. The evidence in this case shows clearly, unequivocally and de- 
cisively the existence of the mistake. There was no evidence to, 
_ the contrary; and a verdict finding against its correction was con- 
trary to law and evidence and without evidence to support it. 


November 11, 1884, 


Equity. Deeds, Estates. Chargeof Court. Verdict. 
Before Judge Smmons. Bibb Superior Court. April 
Term, 1884. 


Georgia E. Crockett brought complaint against Earls- 
worth Crockett to recover $497.27 rents collected from. 
certain property in which she owned an interest. The 
property consisted of certain lots on McIntosh street, in: 
Macon, Georgia, and a lot on Bass street in the same city.. 
Plaintiff claimed that she was entitled to one-fourth of the 
rents from the McIntosh street property and one-half of. 
those from that on Bass street. 

Defendant pleaded the general issue and an equitable shins 
in substance, as follows: He is the father of plaintiff, and 
the deed under which she claims was a voluntary deed made 
by him. He gave written instructions to his attorney, Isaac 
Hardeman, Esq., to draw such a deed, giving to her a one- 
half interest in the McIntosh street lots for life, and pro- 
viding that she was to receive one-fourth of the rents or 
income therefrom during his life-time and one-half after 
his death, “after paying taxes, insurance and all other ex- 
penses required to keep the property in good repair;” he 
to have full control while he lived; after his death, she to 
have full control during her life, with right of disposition 
as she might deem best. Similarly she wasto have the right 
to live with him on the Bass street property, or to. receivé 
one-half of the rent of it, if rented. By accident, or mis- 
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take, the attorney omitted the provision above quoted as: 
to expenses, etc., and the deed” did: not: speak this true 
intention of the spalintar’ but without noticing the omis-. 
sion, defendant signed the deed. Defendant has expended: 
a considerable sum in improvements and repairs. He 
prayed that the deed be: reformed.. 

“In relation to the evidence, it is only necessary to state 
that defendant and his attorney, Mr. Hardeman, testified” 
to the mistake in drawing the deed; while plaintiff denied: 
any knowledge of it, and stated that the deed was brought. 
to her and she was asked if she would aecept it, which she’ 
did. 

The jury found against the equitable plea, and in \ favor 
of the plaintiff for $452.37.. Defendant. moved for a new: 
trial, because the verdict was contrary. to law and evidence, 
and because of the charge set out in the first. division of: 
the decision. -The motion was overruled, and he excepted. 


. G. T. & C. L. Barttett; Brturs & Harpeman; B. M. 
Davis, for plaintiff in error. 


Hit & Harris, for defendant. 
BLANDFORD, Justice. 


This was a bill filed to reform a deed upon the ground 
of mistake, the deed being voluntary. The jury found for 
defendant, and the plaintiff moved for a new trial, which 
was overruled by the court, and plaintiff excepted. 

1. The first ground in the motion for new trial is, that 
the court erred in charging the jury, “That if there was 
a mistake in the deed, that the jury must be clearly satis- 
fied on that point. The evidence must be so strong as to 
leave no reasonable doubt on the mind of the jury as to 
whether it was a mistake or not.” 

The rule here laid down is not the one prescribed by the 
Code, although it has been thus stated by this court in 
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several decisions. The true rule as to the weight of the 
evidence required to show the mistake is, that “ the evi- 
dence must be clear, unequivocal and decisive as to the 
mistake.” Code, §3117. The rule which the court laid 
down is that which the law prescribes in criminal cases 
before the jury are authorized to convict. Code, §3749. 
We cannot say that the rule given in charge to the jury 
put any greater burden on him than the true rule, as taken 
from the Code, would have done, and that he was hurt 
thereby, but it is best that the law of the case, when ex- 
pressed in the Code, be given as expressed to the jury in 
charge. 

2. The plaintiff insists that he was entitled to a new trial 
under the law and evidence in the case. The defendant 
says that the plaintiff was not entitled to have the deed 
reformed, because the mistake was not mutual and relies 
on §3124 of the Code to sustain this position. This would 
present a question of some difficulty, if it had not already 
been decided by this court. In the case of Mitchell. vs. 
Mitchell, 40 Ga., 11, it was held that the grantees being vol- 
unteers, where the donor made a mistake in the boundary 
of certain land, that the deed should be reformed, where 
it was clearly shown that the grantor had made a mistake, 
though the grantee was not cognizant of the mistake at 
the time of the conveyance. 

One of the main points in that case relied on by the 
grantees was that the mistake was not mutual between 
donor and donee, and the donee was not present when the 
deed was executed, and relied on the same section of the 
Code which is relied on in this case. So that it will be 
seen that the question is identical in both cases. We 
think that this adjudication settles this point in favor of 
the plaintiff in error. 

3. The testimony submitted in behalf of the plaintiff 
shows “clearly, unequivocally and decisively” that there 
was a mistake in the deed sought to be reformed. The 
testimony of Colonel Hardeman, the defendant and the 
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written instructions given by defendant to Colonel Harde- 
man point unmistakably to the mistake in this deed. 
There is no evidence to the contrary; so it must be that 
the verdict of the jury is contrary to law and the evidence, 
and without evidence to support it, and a new trial should 
have been granted. 

Judgment reversed 


CentTRAL RatrtroaD ef al. vs, SwInt, administrator. 


. The homicide of a person in another state on a line of railroad 
purchased, owned and operated by a railroad company in this state, 
is actionable in this state, if the action be brought by a person 
entitled to recover. 

. For a homicide done by a railroad company of this state upon a 
line owned and controlled by it in Alabama, the administrator of 
the deceased in Alabama, for the use of the widow and children, 
could bring suit in this state by complying with the statutory re- 
quirements thereof, and thus having his appointment quoad hoc 
ratified in Georgia; but not otherwise. And if an administrator 
of the decedent be appointed in Georgia, he may bring the suit 
for like uses. 

January 6, 1£85. 


Actions. Homicide. Jurisdiction. Administrators and 
Executors. Before Judge Apams. Ohatham Superior 
Court. March Term, 1884. 


Reported in the decision. 


A. R. Lawton; J. B. Cummine; Cuisnotm & Erwin, for 
plaintiffs in error. 


Lester & RaveneEL; P. H. Brewster, for defendant. 


Jackson, Chief Justice. 


This declaration is filed by the administrator of Lambert, 
anemployé of the Central Railroad and Banking Company. 
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of Saisie: and the Georgia Railroad ‘and Decties Cains: 
pany, the said Lambert having been killed by the ‘trains 
of these companies, projected into Alabama, in that state, 
and being’‘a citizen of the state of Georgia, and leaving a@ 
wife-and two children in this state. - Letters were taken 
out in this state, and by virtue of them the suit is brought 
against the aforesaid railroad companies of Georgia, the 
purchasers and owners of the Alabama connections, where 
the killing occurred. Itis-brought by the Georgia admin- 
istrator against these companies for the use of the wife 
and-two minor children. 
_ To this declaration a demurrer was filed, “ that the laws 
of Georgia do not give to the said plaintiff, nor to those 
for whose use he sues, any right of action against these 
defendants for any injury occurring to plaintiff’s intestate 
within the state of Alabama,” and “that the laws of 
Georgia do not give any right of action for the death of 
any person occurring by reason of the negligence, omis- 
sion, unskilfulness or default of any person or corporation, 
his or its officers, agents or servants, committed within the 
state of Alabama.” 

This demurrer was overruled, and error is assigned upon 
the judgment overruling it. 
- 1. We think that the principles ruled in the case of The 
South Carolina. Railroad Company vs. Nix, administra- 
tor, 68 Ga., 572, control the point made.in the case at bar. 

There a South Carolina administrator brought suit in 
Georgia for the homicide of his intestate in-South Caro- 
lina. Therefore the tort in South Carolina was in that 
case ruled to be a proper subject-matter for one clothed 
with authority to sue in this state, to recover upon in this- 
state. The South Carolina Railroad Company was a Car- 
olina corporation, but located in Georgia by projecting its 
track over the Savannah river, and liable to suit here, by 
the terms on which it entered Georgia as a Georgia cor- 
poration. Any suit, therefore, which could be brought 
against a Georgia corporation could be brought against 
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it, but. none, we ‘apprehend, which could not ‘be brought 
against our own Georgia railway corporations could be 
brought against it. Then, if it could be sued in Geor. 
gia for a tort committed in South Carolina, it would 
follow that a Georgia railway corporation, with lines pur- 
chased and owned in South Carolina (by leave of that 
state of course), could also. be ‘sued in Georgia for 
a tort committed on those lines of railway it owned 
in South Carolina. And if committed in South Carolina; 
the tort or homicide was proper subject-matter for a suit 
in Georgia; so if committed in Alabama on lines owned 
there by the Georgia corporation and worked by it, that 
tort or homicide would be subject-matter for recovery in 
the courts of Georgia from the corporation which did the 
damage there. , 

Hence, the conclusion irresistibly follows that the hom- 
icide of a person in another state, on a line of road pur- 
chased, owned and worked by a railroad company in this 
state, is actionable in this state, if the action be brought 
by the person entitled to recover, by virtue of the decision 
in 68 Ga., 572. 

2. Was the Georgia administrator entitled to bring the 
suit? In the case above cited, it was held that the South 
Carolina administrator could recover for the homicide not 
because he was the South Carolina representative of the 
intestate, but because, by virtue of the Georgia statute 
enabling him to sue in this state on filing his letters under 
Georgia statutes, by virtue, of his having done this, he be- 
came a Georgia representative of the deceased guoad hoc; 
and thus, as_a representative or administrator whom 
Georgia empowered, alone he was enabled to sue here in 
her courts. It follows that,-had the administrator suing 
in the case at bar been an Alabama administrator, who had 
been recognized and empowered to sue here, by compliance 
with the same statute of Georgia which empowered the 
South Carolina administrator to sue in the case of The 
South Carolina Railroad Company vs. Nix, administra- 
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tor, 68 Ga., 572, then the Alabama administrator could 
have sued and recovered in the action at bar. This brings 
the question to the one narrow point, if an Alabama ap- 
pointee could not sue here for this tort unless his appoint- 
ment guoad hoc was ratified in Georgia by his compliance 
with her law, and if the appointment and authority Geor- 
gia gives alone give him the right of action, then cannot 
Georgia enable him to sue by an original appointment of 
her own? Must she send her own people to Alabama to 
procure letters there, which could be of no value here, un- 
less she ratified them? or is it her law and her policy to 
do directly what otherwise she can only accomplish indi- 
rectly; and not even indirectly, except at the volition of 
another state, and upon terms she would prescribe and 
sureties she might exact from a stranger? 

The conclusion reached is, that the case of the South 
Carolina Railroad Company vs. Nix, administrator, log- 
ically settles principles which necessarily rule, that the 
administrator appointed in and by Georgia is entitled to 
this action. And thus the subject-matter and the parties, 
to-wit, a Georgia administrator and Georgia corporations, 
being within her jurisdiction, her courts can administer 
relief. 

Besides all this, the real plaintiffs here, as in Alabama, 
are suing. The widow and children are the usees of the 
fund. Itis to them the recovery goes. The administrator 
is the mere conduit pipe that conveys the substitute for 
the flow of a father’s blood to their nurture. If there 
should be a recovery, a Georgia court will see that a Geor- 
gia administrator properly distributes the fund; if there 
ought to be none, her courts will protect her own corpora- 
tions. See also 43 Ga., 461; 49 Zd., 106, and 103 U.S., 
11, cited by Judge Adams. 

Judgment affirmed. 
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Sxipaway Sa#ett Roap Oo. vs. O’Brien. 


1. Where an amendment to a declaration was filed in the office of the 
clerk of the superior court in vacation without notice to the de- 
fendant, and no order was taken allowing it, and at the next term, 
on discovering it, the defendant claimed a surprise, and obtained 
a continuance, and, at the same term, the defendant filed a motion 
to strike the amendment, on the ground that it introduced a new 
cause of action, such motion was in time. 

. Where a declaration claimed damages, on the ground that the de- 
fendant had unlawfully dug a hole or ditch at the junction of a 
shell road, and a village road or path leading thereto, into which 
the plaintiff fell, it could not be amended by seeking to recover, 
because the defendant had removed a certain piank crossing 
erected by it over a ditch or hole, by reason of which the plaintiff 
fell into the ditch. 


Deceinber 19, 1884. 


Practice in Superior Court. Amendment. Torts. Be- 
fore Judge Apams. Chatham Superior Court. March 
Term, 1884. 


Reported in the decision. 
W. S. Bastneer; A. R. Lawron, for plaintiff in error. 
Ricnarps & Heywarp, for defendant, 


BLANDFORD, Justice. 


Ellen O’Brien brought her action against the Skidaway 
Shell Road Company, and by her declaration she averred : 


‘* For that, whereas, heretofore, to-wit: on July 20th, 1878, the de- 
fendant unlawfully or wrongfully dug, or caused to be dug, a ditch or 
hole at the junction of the Skidaway Shell Road, in said county, and 
a village path or road leading thereto, near the toll gate of defendant 
on said road, and joining therewith, into which ditch or hole your 
petitioner fell at night. . .. ”’ 


The plaintiff proposed to amend her declaration as fol- 
lows : 


‘‘ That over the hole or ditch into which she fell the defendant 





656 SUPREME COURT OF GEORGIA. 


a Skidaway Sheil oad, Company vs. O'Brien, 


had previously maintained, placed and kept up a stenk, ened or 
wooden crossing to enable the public and people living in the neigh- 
borhood, including plaintiff, to have access to said shell road at said 
point, where a certain street or roadway for the use’of the people 
joined said shell road, separated only. by a ditch, which ditch was 
bridged over by defendant for the use of the public, which said bridge, 
plank or wooden crossing was removed by defendant without notice 
to plaintiff, under such circumstances as to constitute neglect by de- 
fendant to caution or protect the public or your petitioner from fall- 
ing into the open hole or ditch made by the removal of said crossing, 
etc., that plaintiff, in the exercise of care, fell into the hole or ditch, 
and was injured, etc.” 

- This amendment was filed in the clerk’s office in vaca- 
tion without notice to defendant; at the next term of court, 
when the parties. were proceeding with the trial of the case, 
defendant’s counsel discovered the amendment, and imme- 
diately claimed a surprise. The court continued the case, 
and defendant’s counsel immediately filed a motion to 
strike the amendment, because the same contained a new 
cause of action. At the next term of the court, argument 
was had on this motion, and the court overruled the same, 
and defendant excepted. The.jury found for'the plaintiff, 
and defendant moved the court for a new trial, which was 
refused by the court, and this is.excepted to. 

1. The defendant was in time with its motion to strike 
the amendment. -The same had not been allowed by the 
court, and the motion was made at that term of the court, 
when the amendment was discovered. 

2. The amendment introduces a new and distinct cause of 
action. The original action was founded on the allegation 
that the plaintiff was injured and sustained damage by 
reason of having fallen into a hole or ditch which the de- 
fendant had unlawfully or wrongfully dug. The amend- 
ment seeks to recover damages of defendant, because it 
removed a certain crossing over a ditch or hole, by reason 
whereof plaintiff fell into the ditch, and was injured. _ It 
seems to us that it needs but a’statement to demonstrate 
that the amendment constitutes a different course of action 
from that’set out in the original declaration. . See Central 
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Railroad vs. Wood, 51 Ga., 515; Henderson vs. Central 
Railroad, decided at this term. 

So we think the court erred in refusing the motion of 
the counsel of plaintiff in error to strike the amendment 
offered by defendant in error. 

Judgment reversed 


McK teroy vs. SEWELL 


. Where suit was brought on a physician’s account for services and 
medicine, it might be pleaded that he did not do his work skilfully, 
or a plea of recoupment might be filed, springing out of the con- 
tract; but a plea of set-off, based on a tort in giving defendant too 
large a dose of medicine, which injured him to the amount of two 
hundred dollars, was not proper as matter of defence; nor does it 
matter whether the defendant was insolvent or not. 

(a.) To state in a plea of set-off that an overdose of ipecac damaged 
a man $200.00, without stating wherein and how, is too loose, and 
does not set out the defence plainly and distinctly. 

2. Itis not a good ground of defence to an action on a physician’s 
bill that the physician had been intoxicated in the past, if, after 
such intoxication, the patient k »pt the doctor as his family physi- 
cian for years. If these facts did not amount strictly to an estop- 
pel or waiver, a charge to that effect was not such error as hurt 
the defendant or required a new trial. 

3. While it might have been well to admit the opinions of witnesses 
other than physicians, upon giving the facts and reasons for such 
opinions, yet, as the facts were all before the jury, it does not ap- 
pear that the exclusion of such evidence worked an injury ; espec- 
ially when the opinion of no expert had been given in behalf of 
the plaintiff. 

(a.) The verdict was supported by the evidence. 


January 6, 1885. 


Physicians. Pleadings. Set-off. Recoupment. Torts. 
Contracts. Waiver. Evidence Witness. Before Judge 
Portte. Madison Superior Court. March Term, 1884. 


Sewell brought complaint against McKleroy on an ac- 
count for services rendered as physician and for medicine 
furnished. Defendant filed, among other pleas, one to 

v 73-43 
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the effect that, on August 15, 1880, the plaintiff went to 
his (defendant’s) house in a state of intoxication, and 
administered medicine which caused him to vomit so vio- 
lently that he was seriously injured, and had been able to 
do but little work since; and that, by reason of this mal- 
practice, defendant was damaged $200.00. 

Plaintiff made out a prima facie case. Defendant testi- 
fied that plaintiff went to his house several times ina 
state of intoxication; that at cne time he administered to 
defendant four cups of ipecac; but that he had frequently 
sent for him since as his family physician, to attend on 
himself, his wife and son. 

Plaintiff recovered a verdict. Defendant moved fora 
new trial, on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court struck the plea of set-off stated 
above, and refused to allow it to be amended by alleging 
the insolvency of the plaintiff. 

(3.) Because, after allowing the defendant to testify to 
all of the facts as to the drunkenness and administering 
of ipecac by plaintiff, the court refused to allow him and 
another witness to give their opinions as to the unskilful- 
ness of the practice, holding that unskilfulness by physi- 
cians could be proved only by physicians. 

(4.) Because the court charged as follows: “If a man 
sends for a doctor, and the doctor treats the patient while 
he (the doctor) is intoxicated, and the patient afterwards 
calls in said doctor and continues to employ him, it would 
be a waiver of all objection to the doctor on account of 
his habit of intoxication.” 

The motion was overruled, and defendant excepted. 


Pore Barrow ; Georce D. THomas; R. H. Kinnesrew, 
for plaintiff in error. 


No appearance for defendant. 
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Jackson, Chief Justice. 


On acareful examination of the transcript of the record 
in this case, we can see no error which demands a new 
trial. The case is suit on a physician’s account for services, 
with medicine, rendered d2fendant for himself and family 
for aseries of years. The account was admitted to be cor- 
rectly transcribed from the doctor’s books of original entry, 
and the services were proved by himself. 

1. Complaint is made that set-off for tort in giving de- 
fendant too large a dose of medicine, which injured him to 
the amount of two hundred dollars, was not allowed by the 
court. There is no error in striking the plea. Tort cannot 
be set-off against contract. The defensive remedy is that 
the workman did not do his work skilfully, or recoupment 
springing out of the contract. It matters not whether the 
defendant was or was not insolvent. Mere set-off is not 
a good plea. Besides, the plea itself is too loose. The 
idea that an overdose of ipecac endamaged a man two hun- 
dred dollars, without stating in the plea wherein and how, 
is hardly plainly and distinctly setting out a defence. 

2. Complaint is made that the judge instructed the jury, 
to the effect that if one calls in a physician and he is in- 
toxicated, and yet afterwards he continues to employ him, 
the continuous employment amounts to a waiver of objec- 
tion on account of the intoxication. In view of the evi- 
dence, the charge is not erroneous. The evidence is that, 
after the alleged intoxication sworn to by defendant, he sent 
for the doctor, who attended as well on his wife and son as. 
on himself. Surely one cannot object to a doctor’s bill 
on account of past intoxication, when he keeps him as his 
family physician for years afterwards; and whilst the facts 
may not amount strictly to estoppel or waiver, there is no 
such error as hurt defendant, so as to make a new trial. 
necessary. The plaintiff ought to recover if defendant, 
knowing his habits, employed him as his family physician, 
and he rendered service as such. 
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3. Whilst it may have been well to admit the opinion 
of witnesses other than physicians, as to unskilful practice, 
under our Code, facts and reasons being given for such 
opinion, yet, as the facts were all before the jury, on which 
that body at last was to make its opinion in a verdict, we 
do not see how the exclusion of opinion by other witnesses 
hurt; especially when the opinion of no expert had been 
given in behaif of the plaintiff. 

On the whole, it seems to us that the verdict is right on 
the law and evidence, and ought to stand, it being satis- 
factory to the very able and experienced judge who tried 
the case, despite any trifling errors which a hypercritical 
eye might discover. 

Judgment affirmed. 


MANNING vs. MITCHELL e ai. 


1. In an action for false imprisonment, the evidence showed, in brief, 
as follows: Plaintiff, when arrested, was a shoemaker in Atlanta, 
engaged in his daily work, and had been so for five years, and a 
man of excellent character; he resided in the city of Atlanta for 
years, and his place of business was located in a public situation. 
He was arrested by certain policemen, including the chief of police 
of Atlanta, upon a letter from the sheriff of Rockdale county, and 
without the production of any warrant. lle was able and willing 
to give any bond required, but it was refused, and he was incar- 
cerated in a cell which was loathsome and filthy. The chief of 
police stated that it would do no good to take out a writ of habeas 
corpus, that they would hold him. Another policeman said that 
plaintiff was guilty “‘of every crime except burning a mill-pona, 
and he is arrested because there is money in it.’’ After the sher- 
iff of Rockdale county arrived (his residence being distant from 
Atlanta about two hours’ ride by rail), and after five hours’ im- 
prisonment, bond was taken and plaintiff released, after payment 
of costs. The sheriff said he had bench warrants for the plaintiff, 
which had been sent to the chief of police; but when plaintiff, 
pursuant to his bond, went to answer, no charge was against him 
in the court of Rockdale county, and he wasreleased. The bench 
warrants had been issued in 1874, when plaintiff was a boy seven- 
teen years of age, living: with his father, and were for vagrancy 
and carrying concealed weapons; the arrest was made in 1883: 
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Held, that the facts made a case of false imprisonment, and it was 
error for the court to direct a verdict for the defendants. 

(a.) In cases of imprisonment under a warrant, neither the party 
bona fide suing out, nor the officer who in good faith executes it,#s 

' guilty of false imprisonment, though the warrant be defective in 
form, or be void for want of jurisdiction; and the good faith must 
be determined from the circumstances of each case. In cases of 
arrest without a warrant, the person arresting shall, without de- 
lay, convey the offender before the most convenient officer author- 
ized to receive an affidavit and issue a warrant; and no such im- 
prisonment shall be lawful beyond a reasonable time allowed for 
that purpose. 

(b.) The status of each defendant is to be fixed and his. conduct 
graded and measured by the jury. 

(c ) The court has no authority to direct a verdict ; and if he does so, 
a reversal will result, unless the case is so plain that it would be 
useless to send it back. 

February 7, 1885. 


False Imprisonment. Damages. Arrest. Before Judge 
Cuark. City Court of Atlanta. December Term, 1883. 


Reported in the decision. 
Reuben ARNOLD, for plaintiff in error. 
No appearance for defendants. 


Jackson, Chief Justice. 


This record shows that the plaintiff in error brought suit 
against four defendants, one the sheriff of Rockdale county, 
and the others policemen of Atlanta, for trespass upon his 
person in lodging him in the guard-house of the city or 
Atlanta among felons and negroes, in a very loathsome 
and filthy place, without authority of law, or in other 
words for false imprisonment. 

The presiding judge was of the opinion that no case was 
made out which entitled the plaintiff in error to recover, 
and after the evidence for both sides was before the jury, 
he directed a verdict for the defendants. This direction 
and judgment is assigned for error in this court. 
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The proof is that the plaintiff in error was, when ar- 
rested, a shoemaker in Atlanta, engaged in his daily work, 
and had been for five years a man of excellent charactex, 
resided in the city for years, was no fugitive from justice 
in any proper sense of that word, able and willing to give 
any bond that might be required of him, and was arrested 
and incarcerated, as charged, without warrant produced ; 
but upon some letter from the sheriff of Rockdale county, 
who afterwards, after five hours’ imprisonment, took bond; 
and he was released, after payment of costs. The sheriff, 
when he came up to Atlanta, said he had bench warrants 
for the plaintiff in error, which had been seut to the chief 
of police, but when the defendant, pursuant to the bond, 
went to answer, no charge of any sort was against him in 
court in Rockdale, and he was released. It is in proof 
that the police not only arrested him on a letter, and that 
not produced in evidence, and without any bench warrant 
or warrant of any sort exhibited, but refused to bail him, 
or even if he took out a writ of habeas corpus, said that it 
would do no good, and they would hold him in the loath- 
some jail-house until the sheriff of Rockdale came up. 
It is in proof that the bench warrants were for vagrancy 
and concealed weapons, dated in 1874, when the plaintiff 
in error was seventeen years old, and the arrest was made 
in 1883. 

The law of this state is this: “ False imprisonment con- 
sists in the unlawful detention of the person of another, 
for any length of time, whereby he is deprived of his, per- 
sonal liberty.” Code, §2990. 

“Tf the imprisonment is by virtue of a warrant, neither 
the party bona fide suing out, nor the officer who in good 
faith executes the same, is guilty of false imprisonment, 
though the warrant be defective in form, or be void for 
want of jurisdiction. In such cases, the good faith must be 
determined from the circumstances of each case.” Code, 
§2991. “In every case of an arrest without warrant, the 
person arresting shall, without delay, convey the offender 
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before the most convenient officer authorized to receive an 
affidavit and issue a warrant. And no such imprisonment 
shall be lawful beyond a reasonable time allowed for that 
purpose.” Code, §4725. 

Under the proof disclosed by this record, a citizen was 
arrested in his shop at work, his employer vouching for 
him and his fellow- workmen all attesting to his character, 
without any warrant exhibited, but on a letter; he was not 
carried before any officer empowered to hear affidavits or 
issue warrants, but was incarcerated with violators of the 
city laws of all grades, and kept there in defiance of offers 
to give any bail desired, and in defiance of an offer to sue 
out the writ of habeas corpus. 

The imprisonment was illegal, and the plaintiff in error 
had ihe clear right to go before the jury, under the facts, 
and let them say what damage he sustained by reason of 
this unwarranted conduct on the part of the defendants. 
Of course, some acted differently from others of the defend- 
ants, and the position each took and the conduct of each 
is to be graded and measured severally. But to deny the 
plaintiffs a hearing, and direct the jury to find for all the 
defendants, is certainly erroneous. 

The plaintiff in error was entitled to bail. If the sheriff 
arrested him, it was his duty to take bail. If he deputized 
anybody else, policeman or other officer, to arrest him, the 
plaintiff in error was still entitled to bail. To deny it and 
put him in a felon’s cell, is false imprisonment. To defy the 
authority of the writ of habeas corpus adds aggravation to 
the offense against the liberty of the citizen for which he 
is entitled to damages. This is the law, even if the bench 
warrants had been exhibited and were in possession of the 
police when the arrest was made, but it is in proof that 
they said that they had no warrant at all, but made the 
arrest on a letter. If so, it was their duty to take the party 
arrested, as soon as possible, to the nearest magistrate, and 
have affidavit made and warrants issued, and if the offenses 
were bailable, as they were, to release him on bail given. 
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Even in the case of an escaped convict, such is the law. 
Harris vs. The City of Atlanta et al., 62 Ga., 291. And in 
the case of a fugitive from justice, the same duty is en- 
joined upon the arresting officer, under section 4725 of the 
Code; 63 Ga., 513, Lavina vs. The State; and the duty 
of the police, in such cases, is laid down in the 62 Ga., 
supra, and in Johnson vs. City of Americus, 46 Ga., 80. 

The liberty of the citizen is sacred wherever English 
law and its offspring, American law, prevail. The writ 
of habeas corpus and the privilege of bail are guaranteed 
in the constitutions of this state and of the United States. 
Code, §§5001, 5003, 5268, 5313. No officer of the law can 
disregard either with impunity. 

In the case at bar,.a boy seventeen years old, when at 
his father’s house in Rockdale, is said to have had two 
bench warrants issued against him, one for vagrancy and 
another for carrying concealed weapons. Nine years 
afterwards, when engaged honestly at work in Atlanta, 
only two hours’ ride by rail from Rockdale, with the in- 
formation of his character and steadiness given them by 
other citizens who knew him and worked with him for 
five years, on these old bench warrants, not shown anybody, 
he is arrested, he is denied bail, the writ of habeas corpus is 
defied, he is imprisoned in an iron-grated cell; the chief of 
police said it was done on a letter; another said, he is guilty 
“of every crime except burning a mill-pond, and he is ar- 
rested because there is money in it;” all the police fail to 
show any authority for the arrest; he is made to pay for 
his imprisonment in the loathsome cell, where he was not 
fed by them or the city, three dollars and a half costs ; and 
after being admitted to bail, when he goes to Rockdale 
court to answer, there is no case against him, and he is 
discharged ; and since his residence in Atlanta, he had 
often visited the county of Rockdale without molestation, 
and the shop where he worked all the while in Atlanta is 
at the corner of Peachtree and Broad streets—an open, 


public thoroughfare. 
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On what principle the case was decided by the court 
below, we cannot see. Indeed, unless it is a case which 
is so plain that it would be useless to send it back,it would 
be done because the court directed the verdict, which, 
under Georgia practice, it had no power to do. 

But it is not remanded for a new trial ajone on this mis- 
direction, but because, by the facts which this record dis- 
closes, a clear case of false imprisonment is made, and a 
jury should have been allowed to pass upon it and meas- 
ure the damages. 

Judgment reversed. 


Tune County oF Futon vs. CLARKE. 


Although a tax collector was elected on January 1, 1879, and did not 
give an official bond until July 23 thereafter, still, the bond then 
given stood in the place of the bond which should have been given 
previously, and on its condition being broken, it was subject to the 
several remedies which the person aggrieved might have had on 
the official bond, if given in proper time, including the issuance of 
execrtion against the tax collector and his sureties in case of de- 
fault, as was provided by law at and prior to the election of such 
collector. Therefore, where execution was so issued and levied on 
the property of one of the sureties, it was error to dismiss the levy 
on the ground that the bond was not a statutory bond. 

(a) This case differs from that of Mayo, sheriff, vs. Wilson, 66 
Ga., 408. 


January 21, 1885, 


Officers. Tax. Bonds. Remedies. State. Execu- 
tions. Before Judge Dorsgy. Fulton Superior Court. 
March Term, 1884. 


Reported in the decision. 


B. H. Hit, solicitor general ; T. P. WestMoRELAND, for 
plaintiff in error. 


A. H. Cox, by brief, for defendant. 
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BLANDFORD, Justice. 


The ordinary of Fulton county issued a writ of execu- 
tion against Samuel R. Hoyle and the sureties on his bonii 
as tax collector of Fulton county, W. H. Clarke being one of 
said sureties. This execution was levied on certain prop- 
erty as the property of W. H. Clarke. Joseph A. Clarke 
interposed a claim to said property. The court, on motion 
of claimant, directed said levy to be dismissed, because it 
appeared that said bond was not given and approved by 
the ordinary until July 23, 1879, and that said Samucl R. 
Hoyle was elected tax collector January 1, 1879, because 
said bond is not a statutory bond. 

Section 167 of the Code provides, “ Whenever any 
officer, required by law to give an official bond, acts under 
a bond which is not in the penalty payable and condi- 
tioned, nor approved and filed as prescribed by law, such 
bond is not void, but stands in the place of the official 
bond, subject, on its condition being broken, to all the rem- 
edies, including the several recoveries which the person ag- 
grieved might have maintained on the official bond.” 

Thus the law declares that, when the bond is not filed 
within the time prescribed by law, it stands in the place 
of the official bond, subject, on its condition being broken, 
to the several remedies which the persons aggrieved might 
have on the official bond. 

Section 913 of the Code makes all the property of col- 
lectors and their sureties bound from the execution of their 
bonds. 

If we correctly apprehend the meaning of section 167 
of the Code, it makes the bond a statutory bond, which inall 
respects is to be considered the official bond of the tax col- 
lector, and stands in the place of the bond which might 
have been given by that officer within the time prescribed 
by law, subject to the same remedies. 

Sections 522 to 525 of the Code provides for the issuing 
of execution against the tax collector and his sureties, as 
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was done in this case. The law is so plain as to require 
no argument. These laws were of force long anterior to 
the election of Hoyle and the giving of the bond by him. 

In the case of Ross vs. Williamson, 44 Ga., 501, this 
court held that the simple fact that the officer elect does not 
give his bond and take the oath of office within the time 
prescribed by law is not sufficient to work a forfeiture to 
his right to the office. It must appear that his failure to 
do so was by his fault or failure. He cannot enter upon 
his duties as such tax collector until he has given the 
bond required by law. Sections 915, 929, 930 of the Code. 

This case does not conflict with the case of Mayo, sheriff, 
ws. Wilson, 66 Ga., 408. In that case, this court held the 
summary remedy against the state treasurer, as provided 
by the Code, was not in contemplation of section 167, be- 
cause it was the creation of the act of 1876, long afterwards 
enacted. 

This is sufficient to show the difference between the 
case at bar and the case last cited, but an examination 
will show many other marks of distinction. The case be- 
fore us is fully covered by our own Code. Hence it fol- 
lows that the court erred in dismissing the levy of plain- 
tiffs’s execution, and this judgment must be reversed. 
Judgment reversed. 


GoRDON vs. McUautey et al. 


Where a plaintiff brought suit on a promissory note in his own name, 
and afterwards amended his declaration by inserting the name of 
a partnership for his use, and adding a count for the value of a 
sorghum mill for which the note was given, if such case was non- 
suited, he could renew it within six months thereafter for the value 
of the mill. He was the real party in the first case, and could re- 
new it after the non-suit. 

January 6, 1885. 





Parties. Actions. Renewal of Causes. Statute of 
Limitations. Non-suit. Before Judge Fain. Whitfield 
Superior Court. April Term, 1884, 
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Thomas M. Gordon sued O. B. McCauley and W. Ward, 
as makers, and J. C. Williams, as indorser, in a justice’s 
court, on a promissory note, dated September 1, 1577, due 
ninety days after date. Defendants pleaded that it had 
been altered so as to make it negotiable, and that it was 
given for asorghum mill and evaporator which were worth- 
less. (See 64 Ga., 221.) An amendment was made by 
adding a count in the name of Williams e¢ al., partners, 
under the firm name of J. C. Williams, *“ who sues for the 
use of Thomas M. Gordon.” An accountalso was attached 
for a balance of $100.00 due on the mill and evaporator. 
On October 4, 1381, a non-suit was had. On November 
12, another summons was prepared and handed to the jus- 
tice, which alleged that it was a suit on account in favor 
of J. O. Williams e¢ a/., partners, under the firm name of 
Williams Brothers, for the use of Gordon. Attached to 
the summons was an entry of “ Copy Note,” but there was 
no copy. There was also a copy account. 

It appears that this summons was handed to the justice 
on November 12, and counsel for defendant agreed to ac- 
knowledge service, but the justice did not, in fact, sign the 
summons until December 3. The case was appealed by 
consent, and the facts stated above were submitted to the 
court. He held the case barred and dismissed it. Gordon 
excepted. ° 


R. J. McCamy, for plaintiff in error. 
W. K. Moors, by brief, for defendants. 
Jackson, Chief Justice. 


This record makes the question, whether suit having 
been brought by Thomas M. Gordon originally on a prom- 
issory note in his own name, and amended afterwards by 
inserting the name of a partnership for the use of Thomas 
M. Gordon, and adding a count for the value of the con- 
sideration (to-wit, a sorghum mill), which was non-suited, 
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can be renewed within six months after the non-suit for 
the value of the sorghum mill ? 

Gordon was the party in interest and only party in in- 
terest all the while. First, he seemed to have sued in his 
own name, claiming legal title; then in the name of the 
true legal owners of the debt for his use, in which last 
character he was non-suited; then in six months he re- 
newed this suit for the consideration of the note (the court 
has “copy of note” in red ink, but does not set out the copy 
itself), andit istherefore presumed that the renewed suit also 
embraced the note. In the case of Moody vs. Threlkeld, 
13 Ga., 55, it is held that the cestui gue trust, one who has 
the equitable interest, is the real party, and may renew in 
six months. See p. 60, opinion of court. In Cox vs. Berry 
et al., 13 Ga., 306, on page 309, the court repudiate a nar- 
row construction of the act and open its spirit widely. 
Nor does the case of Moss, administrator, vs. Keesler, in 
60 Ga., 44, militate against these. It merely emphasizes 
that it must be the real party who can renew, which is 
admitted in the casesin the 13th Ga. We think, therefore, 
that the plaintiff had a right to renew within six months. 

The amendment, inserting the names of the partners, 
we do not pass upon. It is not before us, and we cannot 
pass upon it. 

We decide the naked question that, inasmuch as Gor- 
don sued originally on this note in his own name, and was 
the real party in the case, in all its changes and amend- 
ments, up to the non-suit, he had a right to renew the suit 
within six months thereafter. 

Judgment reversed. 
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PAacE vs. PAYNE. 


1. Requests to charge, which are inapplicable to the facts of the case, 
should be refused. 

2. Whenever one person consents or agrees, in any manner, that an- 
other shall have and hold any interest in real estate, and the latter 
is either in possession or takes possession at the time of the giving 
of such consent or the making of such agreement, then the party 
agreeing or consenting will be presumed to have had notice that 
the otner held adversely to him all that he consented that such 
other party might hold as his own. 

(a.) The statute of limitations does not begin to run in favor of a trus- 
tee against the person for whom he holds until his possession 
becomes adverse, tortious and wrongful by his disloyal act, which 
must be open, continued and notorious, so as to preclude all doubt 
as to the character of the holding of the property or the want of 
knowledge on the part of the cestui que trust. 

(b.) While requests to charge may not have been numbered, yet, if 

it appears that they were separately asked for and refused, and 
that they were not contained in one entire and connected request 
to charge, « refusal to give one of them may be assigned as error; 
and if such request contains a legal principle pertinent to the case, 
and the charge does not embody such principle, but gives, in de- 
tail, the theory of the other side of the case, such refusal will cause 
a new trial. 
) While generally, if the entize charge be not brought up in the 
record, it will be presumed to have been correct, yet where a re- 
quest containing a legal proposition pertinent to the case was 
refused, and the court charged to the contrary, the presumption in 
favor of the general charge is overcome. 

(d.) The decisions complained of in this case were set out with suffi- 
cient distinctness. 


December 19, 1884. 


Prescription. Charge of Court. Notice. Trusts and 
Trustees. Practice in Supreme Oourt. Before Judge 
Farin. Dade Superior Court. September Term, 1883. 


To the report contained in the decision, it is only neces- 
sary to add, that counsel for defendant requested the 
court to give each of the following requests in charge: 

“‘ Adverse possession of land under written evidence 
of title for seven years gives title by prescription. But if 
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such title be forged or fraudulent, and notice thereof be 
brought home to the claimant before or at the time of the 
commercement of his possession, no prescription can be 
based thereon.” 

“ Written evidence of title within the meaning of 
this section of the Code (referring to the section before 
requested to be given in charge), is any paper professing to 
pass the title, which serves to define the character and ex- 
tent of the claim; and nothing can defeat it, unless such 
written evidence of title be forged or fraudulent, provided 
adverse possession has been held under it for seven years 
openly, notoriously, continuosly, uninterruptedly and 
peaceably, and with intent to claim it under such written 
evidence of title. A fraudulent paper, within the mean- 
ing of the Code, is one fraudulently procured ; that is, one 
procured by deceitful means and artful practices. Every 
one is presumed to know the law, but because one is pre- 
sumed to know the law, it does not therefore follow that 
conduct contrary to law is fraudulent; and if you believe 
from the evidence that Pace believed, at the time he 
brought on the sheriff’s sale and bought the land under it, 
he had done all the law required him to do to make the 
sheriff’s sale valid, the fact that he had not done so by 
having the deed to Gross recorded, while it will make the 
sheriff’s deed void as legal paper title, it will not make it 
fraudulent as written evidence of title, so as to defeat his 
title by prescription; but, on the contrary, if he went into 
possession under such written evidence of title, and so 
continued for seven years, holding adversely to plaintiff's 
claim, his title is good by prescription.” 

“‘ Whenever one person consents or agrees in any 
way that another person shall have and hold any interest 
in real estate, such person being then in possession, or at 
the time taking possession under such agreement or con- 
sent, the person so agreeing or consenting will be pre- 
sumed to have notice that the person in possession or tak- 
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ing possession holds adversely to him all he consented he 
might hold as his own.” 

A verdict was rendered finding for complainant $33.60, 
and requiring defendant to make titles to him to the min- 
eral interest and easements claimed. Defendant moved 
to set aside the verdict, on the ground that one juror was 
never sworn. This was overruled, and defendant excepted 
to this, and the refusal of the requests to charge stated 
above. 


W.N. & J. P. Jacoway; Granam & Granay, for plain- 
tiff in error. 


T. J. Lumpkin; R. J. McCamy; McCurcnen & Suumate, 
for defendant. 


Hatt, Justice. 


The complainant exhibited his bill against the respond- 


ent, to compel the specific performance of a contract to 
sell and convey to him, upon certain conditions specified 
in a written agreement entered into between the respond- 
ent and one Gross, the right to the minerals on lot of land 
number 288, in the —— district and —— section of Dade 
county, together with certain easements and privileges rel- 
ative to the mining of said minerals, and which contract 
had been assigned by Gross to complainant, as he alleges, 
with the full approbation and consent of defendant. He 
sets forth that he had fully complied with the conditions 
entitling him to a conveyance of these minerals and the 
rights and easements connected with the mining and ap- 
propriation of the same. The defendant admitted the 
contract with Gross and the assignment of the same to 
complainant, but denied that he had performed the condi- 
tions upon which he was entitled to the conveyance de- 
manded. On the contrary, he insisted that he was com- 
pelled to reduce his claims against Gross to judgment; that 
the judgment was stayed by complainant’s beceming secu- 
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rity for Gross, and when he demanded the money due on 
his judgment, complainant pointed out for levy the land 
embraced in the contract with Gross, including this min- 
eral interest; that he executed a deed conveying these 
lands to Gross, filed the same with the clerk and had it 
recorded ; caused a levy to be made upon these lands and 
this mineral interest, and purchased them at the sheriff’s 
sale, and took the sheriff's deed thereto; that the lands 
sold did not bring a sufficient amount to satisfy his de- 
mand, and that complainant pointed out lands of his own, 
which were levied on to satisfy the balance still due on 
the execution after the proceeds of this sale had been ap- 
plied. 

It seems that the deed from defendant to Gross was not 
recorded until after the levy, and it is insisted for this rea- 
son, that the sale thereunder was invalid and of no effect; 
that it did not change the relations previously existing 
between the parties to the contract, and left them in the 
same position towards each other as they were before it 
took place. Complainant further a-leged that defendant 
purchased the jand at the sheriff's sale at his instance and 
in pursuance of an arrangement with him. This the de- 
fendant denies; he says that complainant endeavored to 
affect such an arrangement with him, but he declined. 
Besides this mineral interest, two other lots of land, num- 
bers 156 and 157, in an adjoining district and section were 
conveyed by the sheriff, in pursuance of this sale, to the 
defendant. The defendant insists that he subsequently 
sold and conveyed these two lots to the complainant, at an 
advance of two hundred dollars upon his bid for them and 
the mineral interest; that the sheriff’s sale put an end to 
complainant’s rights under the contract with Gross, and 
that the contract by which complainant acquired titles to 
the two lots was independent of the former, and had no 
connection whatever therewith. Complainant asserts di- 
rectly the contrary, and claims that he paid the entire 
amount contracted to be paid for these two lots of land 
v 73-44 
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and the mineral interest on lot 288, which was much more 
valuable than both the other lots, it being worth fully 
three times as much as they were; he further contends 
that the deed to the two lots of land was never delivered 
to him, but was surreptitiously placed upon record and 
fraudulently attempted to be foisted upon him. Upon 
the question of this new agreement, which made the prin- 
cipal issue in the case, there was :nuch evidence of a di- 
rectly conflicting character, and after the charge of the 
court, the jury found for the complainant, and a specific 
execution of the original contracts was decreed on this 
verdict. The defendant did not seek to set it aside by 
moving a new trial, but brought the case here upon ex- 
ceptions to charges given and refused by the court. 

1. The defendant requested in writing certain charges 
which were refused ; they related to the law of prescription, 
with and without written evidence of title, and the effect 
which that law would have upon the case when accompanied 
with adverse possession of this mineral interest, for the 
period prescribed in each instance by the statutes. We 
think these charges were properly refused, because the 
principles embodied in them were inapplicable to the facts 
in controversy. 

2. Another written charge was requested by the de- 
fendant, which was likewise refused, to the effect that, 
“‘ Whenever one person consents or agrees in any manner 
that another shall have and hold any interest in real estate, 
and the latter is either in possession or takes possession 
at the time of giving this consent or making the agree- 
ment, then the party agreeing or consenting will be pre- 
sumed to have had notice that the other held adversely to 
him all that he consented he might hold as his own.” 
This charge was directly applicable to the only material 
issue in the case which was controverted, and should have 
been given, unless it was contained in the same request 
with the others, which we have seen were inapplicable, 
and were properly refused. While it is true that these 
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charges were not numbered, yet it sufficiently appears 
from the record, as we think, that they were separately 
asked for, and were not contained in one entire and con- 
nected request to charge. The court, however, did give 
an entire charge at the request of complainant’s solicitors, 
which covered all the questions involved which they 
thought essential to their theory of the case, and which 
went into detail as to the issues proper to be presented 
for the consideration of the jury. This request undertook 
to sum up hypothetically the evidence bearing upon the 
issues between the parties. It made no allusion to the 
facts in proof which were most essential to the elucida- 
tion of the real issues involved, and the summing up was, 
though unintentionally so, unfair and partial ; the defend- 
ant’s theory of the case was wholly omitted; and the ques- 
tion upon which he mainly rested his defence seems to 
have been overlooked or purposely ignored. A single legal 
idea pervadel this request, and that was to get rid of the 
effect of prescription upon the rights of the complainant as 
set forth in his bill—a principle which, as we have shown, 
had no application to the case. 

It is insisted that as this request’ covered various ques- 
tions, and as the exception to it was general and not speci- 
fic, it cannot be considered by this court, under its former 
rulings and practice; that the general charge of the court 
is not brought up in the record, and it must be presumed, 
in the absence of objections, that it was correct and laid 
down all the law applicable to the case as made. Gener- 
ally this is true ; but it would be going too far to entertain 
such a presumption, where the request refused and that 
given directly contravene, and are wholly inconsistent 
with it. To specify the decisions complained of was.to 
point out plainly the errors alleged to exist therein ; they 
were either wholly right or wholly wrong; each of them 
dealt with a single principle broadly laid down, without 
qualification or condition. 

There is no controversy between these parties, as to any 
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matter relating to the contract sought to be specifically 
enforced, down to the sheriff's attempted sale of the prop- 
erty embraced therein. This sale, with its accompanying 
incidents, either changed the relations and rights of the 
parties, as they existed under the contract prior to the 
time, to the property in question, or it did not There is 
no dispute that the property was pointed out by the com- 
plainant to be levied on; that this was done with his full 
knowledge and approbation, and that the sale took place, 
according to his version of the matter, in pursuance of 
an agreement between him and the defendant; the latter 
denies the existence of any such agreement, and especially 
that there was any agreement at all which included the 
mineral interest in the lot in question. The great fact on 
which he insists was the consent of the defendant that 
this right to this mineral interest should pass from him 
at that time and in the manner that it did; he contends 
that, whether the deed made and filed to the property was 
recorded before the levy was made, under which the sale 
took place, is immaterial ; that it is a circumstance point- 
ing directly to the complainant’s abandonment of his claim 
to any part of the property, and charging iim with notice 
of defendant’s adverse holding of this mineral interest 
from that time forth. This position, if founded in fact, about 
which there is dispute, is unassailable, and was a question 
to be passed upon by the jury, under proper instructions 
from the court. Such instructions he requested, but they 
were refused, and others were substituted for them which 
ignored entirely the principal question upon which the 
case turned. It was not pretended, during the existence 
of the contract assigned tv complainant, that the defend- 
ant held the lot, number 288, otherwise than subject to the 
complainant’s right to have the mineral interest with the 
attendant easements, upon his compliance with the condi- 
tions of contract; the contention was that the contract was 
performed ; that the defendant held this interest adversely 
to the complainant; that the complainant was charged 
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with notice of such adverse holding, and had acquiesced 
therein for a sufficient length of time to bar any remedy upon 
the contract touching said mineral interest. 

The precise rule upon this subject was laid down in 
Scott vs. Haddock, 11 Ga. 258, 264. After quoting and 
adopting the decision in Zeller’s, Lessee vs. Eckert 
et al., 4 Howard R., 296, and disapproving the charge 
of the lower court, “that it was incumbent on the 
trustee to have given notice to the cestuis que trust that 
he held and claimed the trust property adversely to their 
title,” this court maintained the doctrine declared in 
the case they cited, “that the statute of limitations does 
not begin to run until the possession of the trustee—be- 
fore consistent with the title of the true owner—be- 
comes adverse, tortious and wrongful by the disloyal acts 
of the trustee, which must be open, continuous and 
notorious, so as to preclude all doubt as to the charac- 
ter of the holding of the property, or the want of knowl- 
edge on the part of the cestuis que trust.” Though the 
defendant in this case was never a technical trustee for 
the complainant as to the interest in dispute, yet he did 
sustain to him and the property such a confidential rela- 
tion as practically made him a trustee. If the defendant 
is right in his version of their dealings, if the complainant 
consented to the sale of this property by the sheriff, or if, 
after its sale, he purchased and took from the defendant a 
portion of the property thus sold by the sheriff, and left, 
the defendant in the possession of the mineral interest 
after that time, then he surely had knowledge of the de- 
fendant’s adverse holding of the same from that time, and 
if the statutory period under this holding had elapsed be- 
fore the institution of this suit, the complainant’s remedy 
isbarred. These several issues of fact should be separately 
and distinctly submitted to the jury; and the decree ren- 
dered should be in accordance with their finding. Inas- 
much as these material issues were not submitted, we 
think this case should be remanded for another hearing. 
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We express no opinion, of course, as to how these issues 
should be found, or as to the weight of the testimony, 
whether it preponderates in favor of one party or the 
other. We determine that these issues should be submit- 
ted to the jury, that they may find them as they think the 


evidence requires. 
Judgment reversed. 


Sasser vs. Mc WILLIAMS. 


1. A deed from a husband to his wife contained the following words 
of conveyance: ‘‘ Unto the said (grantee) during her natural life, 
not subject to be disposed of by her will nor in any other manner 
whatever, neither subject to the control and liabilities of any fu- 
ture husband or husbands.”’ The habendum and tenendum clause 
was as follows: ‘‘To have andto hold . . . unto the said 
(grantee) only during her natural life, together with all and sin- 
gular,’’ etc. Then came the following restrictive words: ‘‘Subject, 
however, to the maintenance, use and benefit and control of the 
said (grantor) during his natural life; also subject to the distri- 
bution of the legal heirs of the said (grantor) at the death of the 
said (grantee) :’’ 

Heid, that such a deed conveyed to the wife a use for life, in connec- 
tion with her husband, while he lived, and then the mere use, at 
his death, as long as she lived, and with power in the grantor to 
part with the property by will or deed, or distribute it in any other 
way he chose consistent with the mere usufruct in her during her 
life. 

(a.) This construction of the words ‘distribution of the legal heirs,” 
is confirmed by the course pursued by the grantor afterwards in 
dividing his estate by will, and in the use there made of the word 
‘‘distribution.’’ 

(b.) A construction of the marriage contract between the grantor and 
grantee gives the same result. 

(c.) There are words in the marriage settlement which, literally con- 
strued, would deprive the husband of any right at all to dispose of 
his own property, outside of his own heirs, except to his wife ; but 
construing the entire scheme of the settlement on the eve of mar- 
riage together, such a restriction is not made. 

(d.) Words ‘‘ or otherwise ’’ construed. 


October 2, 1884. 
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Deeds. Title. Husband and Wife. Marriage Contracts. 
Construction. Words and Phrases. Wills. Before Judge 
CxiaRKE. Randolph Superior Court. May Term, 1884. 


Jared B. McWilliams brought complaint against J. G. 
Sasser on two promissory notes. Defendant pleaded that 
they were given for the purchase of land, and that plain- 
tiff did not have and could not make a good title thereto; 
and offered to rescind the trade. it was agreed that 
Thomas N. McWilliams was a widower, with several chil- 
dren, and that Margaret Buchanan was a widow, also with 
several children; that they were married in 1849, and 
plaintiff was their child. The case turned upon the con- 
struction of a marriage contract between the parties, a 
deed and the will of Thomas N. McWilliams. 

The marriage contract, dated October 3, 1849, after men- 
tioning certain property, continued as follows: 


‘** All other property which is now in her, the said Margaret Buch- 
anan’s possession, and all other property which may be given said 
Margaret Buchanan by her father or other person, by will or other- 
wise, or be inherited by her from her father or other person, shall 
form and remain to be her separate property and estate, and shall 
not, in law or equity, be subject to the payment of the debts of the 
said Thomas N. McWilliams, but the right and title of said property 
shall be vested in Edmond W. Hodges, as trustee, of the third part, 
for the use and benefit of said Margaret Buchanan; and the said 
Thomas N. McWilliams further covenants and agrees that said Mar- 
garet Buchanan may dispose of said property by will to any person 
she may appoint, subject, however, to be used by said Thomas N. 
MeWilliams, with the approbation and consent of said Edmond W. 
Hodges, during the continuance of the coverture, for the mutual ben- 
efit and advantage of said Thomas N. McWilliams and Margaret 
Buchanan. We, the said Thomas N. McWilliams and Margaret 
Buchanan, as aforesaid, do further covenant and agree that all the 
lands and negroes, horses and stock of all kinds, and property of 
every description whatsoever that is now in the possession of said 
Thomas N. McWilliams, or may hereafter be in his possession, by 
will or otherwise, is and shall not be liable to the debts or liabilitics 
of the said Margaret Buchanan, nor subject to division by the heirs 
of the said Margaret Buchanan, nor subject to be disposed of in any 
way, by will or otherwise; but that the said property shall be sepa- 
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rate and distinct estate, exclusively for the benefit and use of the 
heirs at law of the said Thomas N. McWilliams at the death of the 
said Thomas N. McWilliams, except so much thereof as may be dis- 
posed of by the will of the said Thomas N. McWilliams to the said 
Margaret Buchanan or otherwise,’’ etc. 


The deed from Thomas N. McWilliams to his wife, dated 
November 20, 1849, contained the following clauses : 


‘* For and in consideration of the natural love and affection which 
he (McWilliams) has and bears to his said wife, Margaret Mc Wil- 
liams, hath given, granted and conveyed, and does, by these pres- 
ents, give, grant and convey unto the said Margaret McWilliams, 
during her natural life, not subject to be disposed of by her will, nor 
in no other manner whatever, neither subject to the control or liabil- 
ities of any future husband or husbands, all that tract or parcel of 
land (describing it). 

‘**To have and to hold said tracts or parcels of land unto her, the 
said Margaret McWilliams, only during her natural life, together with 
all and singular the rights, members and appurtenances to the same 
in any manner, belonging, to her own proper use subject, however, 
to the maintenance, use and benefit and control of the said Thomas 


N. McWilliams during his natural life; also subject to the distribu- 
tion of the legal heirs of the said Thomas N. McWilliams.’’ 


The will of McWilliams contained the following items 
material to the present case: 


- + + + ‘*I therefore deem it right and proper, both as it re- 
spects my family and myself, that I should make a distribution of 
the property with which a kind Providence has blessed me, do, there- 
fore, make this my last will and testament, hereby revoking all oth- 
ers heretofore made by me,”’ etc. 

“3d Item. I give, bequeath and devise that my wife, Margaret 
McWilliams, shall have the sum of five ($5.00) dollars, to be paid to 
her by my executors out of my estate, as she, the said Margaret, has 
left my residence and is attending to her own individual interests. 
Said five dollars is givenin addition to some land and negro property 
deeded by myself to said Margaret, for and during Ler natural life 
only, and then to descend to my first children; said property deeded 
in: the year 1849, since our intermarriage together. The bequests 
here made to my wife, Margaret McWilliams, are in lieu of her whole 
dower, etc., out of my estate. 

*‘4th Item. I give, bequeath and devise to my youngest son, 
Jared B. McWilliams, and son of Margaret McWilliams, at the death 
of said Margaret, two negroes, to-wit: William, a man about thirty- 
five years of age, of dark complexion; also Rebecca, a girl about ten 
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years of age, of dark complexion; which negroes were deeded to 
Margaret McWilliams during her natural life only. I further devise 
and decree that said negroes are not to be subject to the ownership, 
debts, liabilities nor control of no wife nor wives of the said Jared 
B. McWilliams; neither shall he, the said Jared, have the right of 
selling or deeding them, or any increase of them, to any person what- 
ever previous to his having a child or children of his own. 

‘*5th Item. I devise and direct that, provided said Jared B. Mc- 
Williams should die, having no child or children, that the said 
negroes, with all their interest and future increase, go to my first 
children, and representatives of children, by Rebecca L. Irwin, and 
be equally divided amongst them. 

‘**6th Item. I devise and direct and also bequeath that, after the 
death of my wife, Margaret McWilliams, that my son, Jared B. Mc- 
Williams, shall have all those tracts of land lying and being in the 
county of originally Lee, but now Randolph county, known and dis- 
tinguished by number (24) twenty-four, and east half of number (23) 
twenty-three, in the fourth district, containing three hundred acres, 
be the same more or less; also which lands I have deeded to Marga- 
ret McWilliams during her natural life only—said lands, nor no part 
thereof, is to be subject to the debts, liabilities or control of any wife 
or wives of the said Jared B.; neither shall the said Jared B. have 
the right of disposing of said lands by will, or deed, or otherwise, 
previous to his having a child or children of his own. 

‘*7th Item. I devise and direct that, provided my son, Jared B. 
McWilliams, shall or should die, leaving no child or children, that 
the said lands go to the first or eldest stock of my children, and rep- 
resentatives of these children, by Rebecca McWilliams, formerly 
Rebecca L. Irwin, and be equally divided amongst them. 

**8th Item. I give, bequeath and devise to my youngest son, Jared 
B. McWilliams, and son of my present wife, Margaret, the sum of 
fifty dollars at the end of every year be paid to the mother, guardian 
or care-taker of the said Jared B., for the term of fourteen years, 
provided said Jared should be spared to live that long, for paying or 
remunerating the mother, guardian or care-taker, or other person 
whose lot it may be to raise and educate said child, till he is fourteen 
years of age, should he live that long. It is further devised and de- 
creed by me that the said Jared B. McWilliams shall not be entitled to 
no other portion or dividend out of my estate, only what is heretofore 
pointed out. It is alsodirected and decreed that, on the death of either 
of my children by Rebecca McWilliams, that the Jared B. will not 
be entitled to any portion nor dividend out of either of their estates.”’ 


MeWilliams died, and Mrs. McWilliams made a con- 
veyance of the land to the plaintiff. 
The court held that the plaintiff’s title was good, and a 
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verdict and judgment were entered for him. Defendant 
moved for a new trial, which was refused, and he excepted. 




































C. B. Wooten, for plainuff in error. 


W. D. Kinpoo, for defendant. 





Jackson, Chief Justice. 


A suit was brought by McWilliams against Sasser on 
two promissory notes. The defence is an equitable plea, to 
the cffect that the consideration of the notes is the balance 
due for land, and that the plaintiff cannot make good title 
to the land, and defendant offers to rescind and deliver up 
the land, on payment back to him of what he had already 
paid. The jury found for the plaintiff; whereupon the 
defendant made a motion for a new trial, on various 
grounds, all of which mean but one thing, that the court 
erred in construing the papers in evidence, so that plain- 
tiff had, and could make, good title. If the construction 
of the papers was right, the new trial was properly refused; 
if wrong, the motion should have been granted. 

1. The point turns on the construction of a deed from 
the father of the plaintiff to his mother. If that deed 
passed the title, the fee, out of the father tothe mother for 
life, with remainder over to his heirs at law, then the plain- 
tiff’s title, derived from his father’s will, is not good; but 
if it only passed a life estate into the mother, leaving the 
fee subject to distribution by the father as he chose after 
the wife’s or mother’s life estate was exhausted, then the 
plaintiff’s title is good, and the construction and verdict 
are right. 

The deed contains no words of conveyance whatever, 
except the life estate to the mother. All the other words 
in it are words of restr.ction or limitation on her right, 
not of conveyance to others after her death. The grantor 
was very particular in using plain and homely, not artifi- 
cial or technical, words to convey his meaning; and he 
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has succeeded in so conveying that meaning as to render 
it quite clear from the deed itself. The words of convey- 
ance are: 

‘‘Unto the said Margaret McWilliams, during her natural life, not 
subject to be disposed of by her will, nor in any other manner what. 


ever; neither subject to the control and liabilities of any future hus- 
band or husbands.” 


And the habendum and tenendum are as follows: 


**To have andtohold . . . untothesaid Margaret McWilliams 
only during her natural life, together with all and singular,”’ etc. 

Then follow restrictive words, and not words of convey- 
ance at all—words which narrow the grant before given. 
Those words are: 

‘** Subject, however, to the maintenance, use and benefit and con- 
trol of the said Thomas N. McWilliams during his natural life; also 
subject to the distribution of the legal heirs of the said Thomas N. 
McWilliams at the death of the said Margaret McWilliams.”’ 

It will be observed that these words are all restrictive 
upon the life interest of Mrs. McWilliams. Her husband 
is to control it, and to have the use, benefit and mainten- 
ance out of it jointly with his wife. She could not sell 
the life estate. All that she got is a life use of it, in con- 
nection with her husband while he lived, and then the 
mere use of it at his death as long as she lived. And this 
control of it by him, and this restriction on her use, are 
provided thus particularly, so that it may also be “subject 
to the distribution of the legal heirs ” of the grantor at her 
death; that is, we think, to such distribution as he may 
think fit to make of it, keeping the control in himself at 
her death. He kept that control so that he might part 
with it by will or deed, or distribute it in any other way 
he chose, consistent with the mere usufruct in her during 
her life. 

This construction, if. doubtful, of the words “ distribu- 
tion of the legal heirs,” is confirmed by the course pursued 
by the grantor afterwards. He did distribute the entire 
estate, this land included, among his legal heirs by his will, 
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to take effect, as to this particular tract, at the death of his 
wife. And this he left to his son by her, this son being 
the only fruit of his marriage with her, he having had 
nine other legal heirs by a former wife, to each of whom 
he distributed by will other property. In that will he 
says, in the very beginning, after stating his age and pro- 
bability of soon dying: 

‘**T therefore deem it right and proper, both as it respects my fam- 
ily and myself, that I should make a distribution of the property 
with which,” etc. 

Thus he uses the word “ distribution ” in the sense he 
had before used it in the deed for the use of his wife’s 
life, now for construction; not in the sense of distribution 
by the statute of distributions, butin the sense of division 
by himself among his heirs as he saw fit. 

For these reasons, we think that the donor meant to give 
his wife the mere usufruct of this property for her life, 
with the reservation of absolute control of its disposition 
in himself, to take effect at her death, subject only to her 
usufruct during life, and even that curtailed by his joint 
usufruct during his own life. 

If we look at the marriage contract between the father 
and mother of the plaintiff, this construction, or that which 
results in the same decision of the case at bar, will as 
clearly appear. 

She was a widow with children; he, a widower with 
children. Her property was to be hers, and not to go to 
his children in any event. His was to go to his own heirs 
and not to her or hers, unless he saw fit to give her by 
will (as it would seem the contract meant) a part of it. 
He did give her this life interest by this deed. H>» did 
not interfere, or try to interfere, with hers. By his will he 
did distribute his own amung his own heirs, including his 
son by her, and giving that son what he had given her alife 
use in, to-wit, some negroes and this land, besides interest 
on a certain fund. So that this construction of the deed 
harmonizes the marriage contract, the will and the deed 
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under consideration. And we think it just. Otherwise 
the fruit of the marriage would get nothing by his father’s 
will. 

It is true that there are some words in the marriage set- 
tlement which, if literally construed, would deprive the 
father of the plaintiff of any right at all to dispose of his 
own property outside of his own heirs, except to his wife; 
for it provides that his property 
‘* Shall not be liable to the debts or liabilities of the said Margaret 
Buchanan, nor subject to division by the heirs of the said Margaret, 
nor subject to be disposed of in any way by will or otherwise. But 
that the said property shall be separate and distinct estate exclu- 
sively for the benefit and use of the heirs at law of the said Thumas 
N. McWilliams at the death of the said Thomas N. McWilliams, ex- 


cept so much thereof as may be disposed of by the will of the said 
Thomas N. McWilliams to the said Margaret Buchanan or other- 


wise.”’ 

The words “or otherwise * would qualify grammati- 
cally the words “Margaret Buchanan,” perhaps, and 
mean, ‘or any other person to whom he wished to give his 
property,’ and would thus prevent him from giving it to 
her except by will, but confer the power to give it by will 
to whomsoever he pleased, herself included; and thus 
would exclude him from giving it to her by deed and an- 
nul the deed to her, and thus undoubtedly leave the title 
in him. But when the entire scheme of the settlement on 
the eve of marriage is considered, we think the meaning 
is that her children by her former marriage are not to 
take his property by heirship through her, and his are not 
to take hers through him; but as she is empowered to dis- 
pose of hers by will as she pleases, so he may of his; 
neither’s to go by inheritance or otherwise to the children 
of the other by the first marriage, but only by will, if 
either chose so to will it. 

It is not reasonable that he meant to tie up his own hands 
so as to bind himself not to dispose of his own by will, 
while the same instrument allowed her to do so with her 
own. Yet the words, “but that the said property shall 
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be separate and distinct estate exclusively for the benefit 
and use of the heirs at law of the said Thomas N. Mc Wil- 
liams, at the death of the said Thomas N. McWilliams,” 
would so mean, if literally construed in connection with 
the exception which follows in favor of his wife, to-wit: 
“except so much thereof as may be disposed of by the 
will of the said Thomas N. McWilliams to the said Marga- 
ret Buchanan or otherwise.” Those words, “or other- 
wise,” mean the reservation of his right to dispose of any 
of his own by will to anybody, just as his wife had the 
right to dispose of hers to anybody by will. 

But be all this reasoning sound or not, the entire scheme 
of the settlement, the deed to the wife, the will afterwards 
disposing of the whole of his property to his legal heirs; 
the restrictions put on the wife’s use of what he gave her 
for life, the reservation of control in himself, subject only 
to this life usufruct in her, the negation of her right to sell 


her life interest, all tend to confirm the correctness of the 
construction put on the deed by the learned judge who 
tried the case, and to lead us with confidence to affirm his 
judgment. 

Judgment affirmed. 


Tue Mayor, Etc., oF CA fERSVILLE vs. BAKER. 


Unless there is something in the charter of amunicipal corporation 
which forbids the building of school-houses, the city may do so. 
This is within the scope of the general powers of a municipal cor- 
poration, and is not prohibited by the constitution of 1877. 

(a.) The act of 1872 confers this power in terms. 


September 9, 1884. 


Municipal Oorporations. Education Schools. Con- 
stitutional Law. Before Judge Farn. Bartow Superior 
Court. July Term 1884. 


Thomas H. Baker filed his bill against the Mayor and 
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Aldermen of the city of Cartersville, alleging, in brief, as 
follows: The defendants have passed a resolution appro- 
priating $1,500.00 to build a school-house in the corporate 
limits of the city, and are proceeding to make contracts 
and expend that amount for such purpose, having con- 
tracted for brick and having employed an architect. The 
lot on which this building is to be erected is a large, open 
lot, and was given to defendants on the express condition 
that they would erect a school-house on it. Hearing of 
the probability of this bill, the defendants have also con- 
tracted to employ counsel to resist it. These sums will be 
paid from the treasury of the city, although no election 
was held to determine as to such expenditures or the con- 
tracting of such a debt. It was charged that the defend- 
ants had no power to hold property, except for municipal 
purposes, and that this entire proceeding was _ illegal. 
The prayer was for injunction to restrain any further action 
in that line. 

Defendants answered, admitting most of the facts alleged 
by complainant, but denying any illegality or the contract- 
ing of any debt, and asserting the right to make the ex- 
penditure sought to be enjoined. The answer also stated 
that the city was intersected by a railroad; that there was 
only one school building owned by the city; that it was 
insufficient, and that there was danger to children crossing 
the railroad in order to reach it ; that there was no public 
school system in Cartersville; and that the municipal 
authorities would allow some satisfactory teacher to teach 
in the building to be erected, making his own terms with 
his patrons, the building remaining under the control of 
defendants, and they requiring such teacher (or teachers) 
to conform to the state law, so as to obtain the benefit of 
the state school fund, so that the children within the legal 
age who might attend might, to that extent, have their tui- 
tion paid by the state. 

The case was heard on the bill and answer. The chan- 
cellor granted the injunction, and defendants excepted. 
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Mitner & Harris ; GranaM & Graunay, for plaintiffs in 
error. 


J. A. BAKER, by brief, for defendant. 


BLANDFORD, Justice. 


The question presented in this case is, whether the city 
of Cartersville can erect a school-house on a lot belonging 
to the city, and which was dedicated to the city for school 
purposes, out of the funds of the city in the treasury. 

Unless there is something in the charter of the city which 
forbids the building of school-houses, then, we think, 
without express authority, the city might build a school- 
house; that this is within the scope of the general power 
of a municipal corporation. 5 Ga., 561; 52 Zd., 211. The 
constitution of 1877 does not prohibit the expenditure pro- 
posed. Code, §§5189, 5191, 5195, 5207; 64 Ga., 498. 

If there was any doubt about the power of this corpora- 
tion to aid in the building up and the endowment of 
schools and institutions of learning, the 14th section of the 
act of 27th of August, 1872, solves all doubts or difficulties. 
By this section, express authority is conferred on the cor- 
poration, “to aid in the building up of such schools, in- 
stitutions of learning, as they may think proper.” Now 
we think to aid in building up a school clearly implies the 
power to build a house for that purpose, as a school could 
not well be carried on without a house for teachers and 
pupils. Hence we are of the opinion that the injunction 
granted in this case, restraining the plaintiff in error from 
erecting the school building, was erroneous, 

Let the judgment be reversed. 
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CENTRAL RAILROAD vs. COGGIN. 


. The verdict is supportea by the evidence. 

The question of negligence was fairly submitted to the jury, and 
the rule on this subject has been too long settled and too uni- 
formly applied to admit of further qualification or modification. 

. The charges of the court excepted to in the fourth, fifth and sixth 
grounds of the motion for new trial are in accordance with the 
law as declared in this case when it was formerly before this court 
(62 Ga., 685), and it is binding therein. 

. Awitness may testify to his age, without first requiring him to 

show from what source he derived his information, and when and 
where he was born. The correctness of his statement may be 
tested on cross-examination by asking whence he derived his in~ 
formation and likewise the time and place of his birth; but on 
such subjects hearsay evidence is admissible from the necessity 
of the case. 
Where one was injured by an accident on a railroad, after having 
shown the nature and character of the injury received and the re- 
duction of his wages growing out of infirmities consequent there- 
on, he could testify as to the extent to which his capacity to labor 
was diminished in consequence of the injury he had received. 

. Taken in connection with other facts to which he deposed, it was 
not error to permit the plaintiff to testify that ‘‘ as the engineer 
slacked up for the switchman to get on the train, he seemed to 
shut off his engine, and the car ran up on the engine, and he 
opened his engine right suddenly, I suppose.’’ The supposition 
related only to the sudden opening of the engine, and amounted 
to nothing more than an opinion that such was the case, And 
where the subject under investigation is a proper one to be illus- 
trated by the opinions of experts, unskilled persons may give their 
opinions, provided they accompany them with the facts from which 
such opinions are dednced. 

October 21, 18°4. 


Railroads. Negligence. Age. Witness. Evidence. 
Before Judge Stmmons. Bibb Superior Court. October 
Adjourned Term, 1883. 


Coggin brought case against the Central Railroad to re- 
cover $10,000.00 as damages for a personal injury. The 
case will be found fully reported in 62 Ga., 685. To an 
understanding of the questions now made, it will only be 
necessary to state that the evidence for the plaintiff showed 


v 73-45 
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in brief, the following facts: Under a contract between the 
Western Union Telegraph Company and the Macon and 
Western Railroad, the poles of the former were being deliv- 
ered along the line of the latter. There was a conductor, 
White, and an engineer, Orr, on the train, who controlled 
its movements. Plaintiff was one of the hands of the 
telegraph company, under the control of one Awtry, the 
foreman. The poles were piled on flat cars.. Three hands 
were engaged in throwing poles from the car. It did not 
stop, but moved slowly along at a uniform speed, and 
the heavy end of the pole was cast off, and the entire pole 
was thus pulled from the train by its own weight and the 
motion of the car. Two other hands on the same car 
were engaged in placing th> poles in position. Plaintiff 
was one of these. While the train wasrunningon aslight 
up-grade, and while plaintiff had hold of the end of the 
pole, the train jerked violently, so that he relaxed his 
hold, fell from the car and was run over andinjured. The 
speed had been slackened to allow the switchman, who had 
just changed the switch, to get on; and the increase of speed 
occurred without any warning. If steam is shut off from an 
engine, the box-cars run up on the engine; and the effect 
of shutting off steam was to make the cars run up 
on the engine and _make a little “slack.” There 
was no necessity for the jerk at the place, so far as he 
could see; a skillful engineer can avoid jerks to a certain 
extent. He has since had two years’ experience in running 
anengine. Theinjury occurred near a switch. After tes- 
tifying substantially to these facts, plaintiff further stated 
that, as the train passed the switch going up, the engineer 
was in a hurry to make a station above, in order to meet 
the night passenger train, and as he slacked up for the 
switchman to get on the train, he seemed to have shut off 
his engine, “and he opened his engine right suddenly, I 
suppose.” Didn’t know what the engineer was doing; all 
that he knows is that the train was running along very 
slowly, and a sudden jerk threw him down. He knew it was 
the jerk of the engine, from experience and sense. He had 
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no experience at the time as to running of engines, He 
knew the jerk was from theengine. He heard the exhaust 
of the engine when it started off. By exhaust is meant 
the steam escaping from the engine, and that cannot be 
done while the engine is standing still; and he heard the 
exhaust just about the time he was jerked. When you 
stop the engine, running up or down hill, or ona level, the 
cars run up on the engine. They never run backwards. 
The jerk is caused by the taking up of the “ slack ” between 
the couplings. When an engine is stopped and there is a 
“slack,” and it starts off, as it pulls up the slack it jerks.each 
car, and when there is no slack there is no jerk, no matter 
how much steam is put on. If the couplings are all 
stretched out to the fullest extent and the couplings are 
all taut, there is no jerk only at the last car, and if that is 
also taut, the whole train moves off like a piece of solid 
wood,ifin the hands of a skillful engineer. The train 
left Macon an hour after the appointed time. The engi- 
neer came back, and was excited and hurried. He wanted 
to reach the station above, so as to meet the down passen- 
ger train. 

On the subject of the extent of the loss caused by his 
injury, plaintiff testified, in bricf, as follows: Was sixteen 
years old at the time; was twenty-one on the 8th of Feb- 
ruary, 1875. He was receiving $40.00 a month at the 
time and his board; he rates his board at $15.00 per month. 
Is not able to perform the same duties now as he was 
then. Sometimes can’t stand a half hour on his leg, but 
has to rest. Has a dead aching which has continued ever 
since it was donco—most violent in cloudy weather. No 
human being can explain the pain he suffered when the 
injury was done; had rather be shot or cut through. Has 
tried to learn the painter’s trade, and has been working 
at. it since, but on account of his injuries cannot stand ona 
ladder, but has to stand on the ground. Docs sign paint- 
ing, and if he could get plenty could make a living. With 
his capacity, could make from $2.50 to $3.00 a day, if he 
could work all the time. As it is, does not make $1.50 a 
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day. His capacity for labor has been diminished one-half. 

There was other testimony as to the nature of the in- 
jury, etc., not material here. 

The evidence for the defendant was, in brief, as follows: 
Awtry was the foreman of the telegraph squad, and the 
train was ‘to be run as he instructed. He instructed the 
engineer, and if the engine ran too slow or too fast, re- 
quired him to change accordingly. He was on the engine 
with the engineer, conductor, fireman and wood-passer. 
He was there to show the men how to drop the poles and 
to tell the engineer how torun. The latter was a good, 
experienced and careful engineer, and the train was run- 
ning slowly on a steep up-grade. It was not checked for 
the person who changed the switch to get on, nor was 
there any slacking. The steam was not taken off or put 
on suddenly. At the speed at which the train was going 
and with the load which it had, the putting on of steam 
could not have produced a jerk, but would only have caused 
the speed to increase. If the steam had been suddenly 
taken off, the train would have stopped almost immedi- 
ately; the car wheels would have rolled up a little towards 
the engine, but would have gone back as soon as they 
stopped, until the coupling became taut again. The en- 
gineer testified that, with the speed at which they were 
going, he did not suppose that the car would have run up 
on the engine at all. He denied being behind time or in 
a bad humor, or that there was any complaint of him 
made that morning. The conductor had charge of the 
train generally, but it was run according to the instruc- 
tions of Awtry as to speed and stoppages. The train 
had no regular schedule time, but was run slowly for the 
purpose of distributing the telegraph poles, and they had 
only to keep out of the way of regular trains. There was 
no putting on or taking off of steam. and no sudden jerk- 
ing. 
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There was other evidence, in some respects conflicting, 
but it is not material to be set out here. The jury found 
for the plaintiff $1,250.00. Defendant moved for a new 
trial,on the grounds set out in the decision, which motion 
was overruled, and exception was taken. 









R. F.*Lyon, for plaintiff in error. 


Bacon & Ruruerrorp. for defendant. 






Hatt, Justice. 





The jury having found a verdict for the plaintiff, the 
defendant made a motion for a new trial, which was re- 
fused, and this writ of error is brought to reverse the 
judgment refusing the new trial. 

The following are the grounds of the motion: 

(1.) Because the court erred in allowing the plaintiff to 
testify, over the objection of defendant, as follows: “ As he 
(the engineer) slacked up for the switchman to get on the 
train, he seemed to have shut off his engine, and car ran 
up on the engine, and he opened his engine right suddenly, 
I suppose,”—the objection being that it was mere suppo- 
sition on the part of witness, and not anything within his 
own knowledge. 

(2.) Because the court erred in allowing the plaintiff to 
testify, over the objection of defendant, as follows: “ That 
he was sixteen years old at the time he was injured by the 
railroad,’”—the defendant insisting that he couldn’t so tes- 
tify unless he showed from what source he derived the in- 
formation, and also when and where he was born. 

(3.) Because the court erred in allowing the plaintiff to 
testify, over the objection of defendant, “that his capacity 
to labor had been diminished by this injury fully one-half.” 

(4.) Because the court erred in charging the jury as 
follows: “Or if you should believe that the engineer of 
that company, without cause, needlessly and unnecessarily, 
put on great force of steam, and thereby caused a violent 
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jerk, then it is for the jury to say whether that is negli- 
gence or not; and if you should find that it was negligent 
or causeless, then, of course, the man would be entitled to 
damages, whatever damages he has sustained.” 

(5.) Because the court erred in charging the jury as 
follows: “‘ Look to see upon what train they were going 
out, how that train was managed, whether it was under 
the control of the employés of the Central Railroad Com- 
pany, or whether it was under the control of the employés 
of the Telegraph Company. Did Mr. Awtry have control 
of the engine, and did he tell this man, Orr, how to run 
his engine, when to put on steam and when to take it off, 
or did he simply give him directions, ‘I want you to go 
so many miles an hour, so these poles can be thrown off;’ 
see what grade they were going up, whether the cars were 
tight, whether there was any slack, and determine from 
the evidence, if there was no slack, whether the jerk could 
be produced. You have heard the evidence. I cannot tell 
you what my opinion is, but you must determine whether 
that violent or sudden jerk could be produced at that time 
and under those circumstances. You must determine 
whether it was needlessly and carelessly done. Then, on 
the other hand, you may look to see whether the steam 
was shut off or not, whether any brakes were put on, or 
whether the engine was reversed, or whether it came to a 
slower run than the cars behind it, and if so, was there 
any slack produced by that ; then look to see whether any 
steam was put on, and if so, how much. Look to all the 
facts as disclosed by the evidence, and determine whether 
there was any violent or unnecessary jerk; and if you 
find that there was any, and that the engineer was negli- 
gent and did not perform his duty in a skillful manner, 
then, I say, you would be authorized to find for the plain- 
tiff.” 

(6.) Because the court erred in charging the jury as fol- 
lows: “ As I told you, negligence is for you to determine, 
by looking at all the facts and circumstances of the case, 
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as to whether the engineer needlessly and unnecessarily 
put on too much steam and caused a violent and sudden 
jerk. That is what he alleged—that he put on that steam 
and jerked the engine when there was no use of it. 
The railroad says, in the first place, that it did not do 
that, and that is for you to determine. Now look to 
see whether that was true or not; whether, in running that 
engine, he put on this steam at a time when he ought not 
to have done it, and caused a jerk which he ought not to 
have caused ; and in this connection you may, to see, even 
if there was a jerk, whether it was necessary for the en. 
gineer, in carrying out the orders of Awtry, to run so many 
miles an hour, if there was such an order, and whether it 
was necessary to put on steam to run that many miles an 
hour.” 

(7.) Because the verdict of the jury is contrary to the 
evidence. 

(8.) Because the verdict of the jury is contrary to law. 

(9.) Because the court erred in charging the jury that 
negligence is a question for the jury—whether it was need- 
lessly and carelessly done; that is, whether the injury to 
plaintiff was done by the defendant needlessly and care. 
lessly. 

1. There is sufficient evidence to sustain the verdict. 
The judge who tried the case was satisfied to let it stand, 
and we cannot say that he abused his discretion in so doing. 

2. The question of negligence was fairly submitted to the 
jury. Therule on this subject has been too long settled 
and too uniformly applied to admit of further qualifica- 
tion or modification. In this instance there has been no 
departure from it, as usually announced and recognized. 

8. The charges of the court excepted to in the 4th, 5th | 
and 6th grounds of the motion are in accordance with the 
law,-as declared in this case, when it was formerly before 
this court. 62 Ga.,685. Whether that decision Le right 
or wrong, it is immaterial to inquire ; it is enough to know 
that it is the law of this case. Neither this nor the supe- 
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rior court has power to modify or change it. We could 
not do so if we would ; and it is proper to say that we would 
not if we could, as we deem it a sound and correct expo- 
sition of the principles applicable to this controversy. 

4. There was noerror in allowing the plaintiff to testify 
to his age, without first requiring him to show from what 
source he derived his information, and when and where he 
was born. If the defendant had deemed this important, 
it had the opportunity of testing the correctness of his 
statement by asking, on cross-examination, how he got his 
information as to his age, and likewise as to the time and 
place of his birth. The law does not circumscribe or limit 
the sources from which such information may be derived. 
Contrary to the general rule, resort may be had to hearsay 
testimony to establish such facts. From the very nature 
of the inquiry, this is, in most instances, a necessity. Code 
§3770. It is admissible, in cases of marriage and death, 
to establish relationships and pedigrees. The rule admits 
the declarations of deceased relatives or the general rep- 
utation in the family. J6., 3772. 

5. Neither was there error in allowing the plaintiff to 
testify as to the extent his capacity tu labor was diminished 
in consequence of the injury he had received; the nature 
and character of these injuries having been testified to 
both by himself and others, and he having likewise shown 
the reduction of his wages, growing out of infirmities con- 
sequent upon this injury. 

6. Taken in connection with other facts to which he 
deposed, the plaintiff did not indulge in mere suspicion 
when he testified that, ‘as the engineer slacked up for the 
switchman to get on the train, he seemed to have shut off 
_ his engine, and the car ran up on the engine, and he opened 
his engine right suddenly, I suppose.” The supposition re- 
lates only to the sudden opening of the engine, and from the 
effects produced, amounts to nothing more than an opinion 
that such was the case. In every instance where the sub- 
ject under investigation is a proper one to be illustrated 
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by the opinions of experts, unskilled persons may give 
their opinions, provided they accompany them with the 
facts from which the opinions are deduced. Central R. 
R. Co. vs. Senn, decided at this term; McLean vs. Clark, 
47 Ga., 24. 


Judgment affirmed. 


Hatt & RucKket vs. Larey. 


Dabney & Company sold and delivered to Larey a stock of goods un- 


der the following bill of sale: 


“Dabney & Company agree to turn over to said Larey upon a condi- 


tional sale their stock of drugs and fixtures, as per invoice agreed 
upon by them, amounting to nine hundred and thirty dollars, said 
Larey agreeing to pay down cash three hundred dollars, and to 
give bankab!e notes for the balance, as follows (stating the amount 
of each note and the date when the deferred payments fell due). 
Said Larey agrees to meet each onc of these notes as they become 
due, and should he fail to meet any one of them at maturity, said 
Dabney & Company shall have the right to enter and recover their 
interest in said stock of drugs at the time of such default, by going 
in possession of said stock by virtue of this conditional sale with- 
out process of law; this transaction being a sale of conditions; 
said Dabney & Company retaining an interest in szid stock, and 
said Larey beingin possession of the same, subject to within de- 
scribed conditions; said Dabney & Company agreeing to lift the 
mortgage held upon said steck by Judge Joel Branham and to pro- 
tect Larey from any trouble from the same. Said Larey assumes 
the lease,’’ cte.: 


Held, that the sale and delivery of the goods under this contract 





vested a defeasible title in the purchaser, subject to be divested 
upon his failure to perform any of the stipulated conditions which, 
by the terms of the contract, he was bound to perform ; and a judg- 
ment subsequently obtained against the vendors could not subject 
the property. 


.) It is only in cases where the title is expressly reserved by tne 


seller until the performance of some condition by the buyer that 
a third party subsequently acquiring a lien against the seller can 
enforce it upon the property thus sold; and this he cannot do, if 
he had notice of the transaction; for as between the parties, it is 
Jegal and valid. 


November 11, 1884, 
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Contracts. Title. Liens. Vendor and Purchaser. 
Judgments. Before Judge Brannam. Floyd Superior 
Court. September Adjourned Term, 1883. 


Reported in the decision. 
Junius F. Hriiyer, for plaintiffs in error. 
OC. N. Featuerston, for defendant. 


Hatt, Justice. 


On the 14th day of April, 1883, Dabney & Company 
sold and delivered to Larey their stock of drugs, upon the 
terms contained in the following bill of sale, to-wit : 


‘“‘Dabney & Company agree to turn over to said Larey upon a con- 
ditional sale their stock of drugs and fixtures, as per invoice agreed 
upon by them, amounting to nine hundred and thirty dollars, said 
Larey agreeing to pay down cash ($300) three hundred doilars, and 
to give bankable notes for the balance, as follows: 

One note for $100.00, due May Ist, 1883; one note for $30, due May 
15th, 1883; one note for $100.00, due June Ist, 1883; one note for 
$100.00, due July Ist, 1883; one note for $100.00, due August Ist, 
1883; one note for $100 00, due September Ist, 1883; one note for 
$100.00, due October Ist, 1883. Each note bearing 8 per cent inter- 
est per annum. 

Said Larey agrees to meet each one of these notes as they become 
due, and should he fail to meet any of them at maturity, said Dabney 
& Company shall have the right to enter and recover their interest 
in said stock of drugs at the time of such default, by going in posses- 
sion of said stock by virtue of this conditional sale, without process of 
law ; this transaction being a sale of conditions ; said Dabney & Com- 
pany retaining an interest in said stock of drugs, and said Larey being 
in possession cf the same, subject to within described conditions ; said 
Dabney & Company agrecing to lift the mortgage held u pon said stock 
by Judge Joel Branham, and to protect said Larey from any trouble 
from thesame. Said Larey assumes the lease upon the Sheibley store 
until September Ist, next, said store being the room now cccupied 
by said Dabney and containing said stock.’’ 


The plaintiffs obtained a judgment on the 4th day of 
May, 1883, against Dabney & Company, from which the 
execution issued that was levied on the stock of drugs 
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then in possession of Larey, who interposed his claim 
thereto. The issue formed upon this levy and claim was, 
by consent of parties, tried, both as to matters of fact and 
law, by the presiding judge without the intervention of a 
jury. The execution was levied on the 16th day of June, 
1883, and prior to that time, about the twenty-fifth day of 
May, Dabney & Company made and signed the following 
receipt, endorsed on the contract of sale from them to 
claimants of the stock of drugs in question. “On pay- 
ment of the within claim, receipt whereof is hereby ac- 
knowledged, this claim stands void and of non-effect.” 
The court found the issue in favor of claimant. and the 
plaintiff in execution excepted. 

The only question made here is, whether Dabney & 
Company by this contract parted with the title to the 
goods levied on; if they did not, it is conceded that they 
were subject to pay the plaintiffs’ judgment. The court 
below held, and we think correctly, that the sale and de- 
livery of the goods, upon the terms of the agreement, 
vested a defeasible title to the same in the purchaser, sub- 
ject to be divested upon his failure to perform any of the 
stipulated conditions, which, by the terms of the contract, 
he was bound to perform. It is only in cases where the 
title is expressly reserved by the seller until the perform- 
ance of some condition by the buyer, that a third party 
subsequently acquiring a lien against the seller can enforce 
it upon the property thus sold, and this he cannot do if he 
had notice of the transaction, for as between the parties 
it is legal and valid. Fosdick vs. Schall, 99 U. S., 235, 
1 Benjamin on Sales, §425, and cases cited in notes; Jd., 
§426, and cases in notes. In this case there is certainly 
no express reservation of the title to the goods by the sell- 
ers; all that they retain is an “ interest” in them, for the 
specified purpose of securing the performance of certain 
conditions agreed to by the buyer. The sellers expressly 
undertake to relieve the stock of goods from the encum- 
berance of a mortgage held by one of their creditors. 
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The contract was one of sale, with a mortgage by the buyer 
to the sellers to secure so much of the purchase money 
as remained unpaid. It is not clear that it was the inten- 
tion of the parties that the buyer should perform the 
stipulated conditions before the title to the property sold 
should vest in him; the very nature of the thing sold and 
the disposition which it was evidently contemplated the 
purchaser should make of it, would lead to a different con- 
clusion. Even if this intention were more doubtful than 
it is, it would be the duty of the court to hold them to be 
conditions subsequent, liable, upon the default of the party 
making to perform them, to a forfeiture of the property 
sold and delivered. Code, §2295; 15 Ga., 103. 
Judgment affirmed. 


Grice & Ryan vs. HASKINS. 


1. L. bought a mule from R. & G. for $194 00, paid $100.00 of that 
amount and gave his note for the balance, by the terms of which 
the title to the mule was to remain in the vendors until it was fully 
paid for. At the same time, the purchaser gave to the vendors a 
mortgage on another mule, as further security for the payment of 
the note, which was due on November 1, 1883. The mortgage and 
note were both recorded in due time. On June 6, the purchaser 
was committed to jail, and on June 8, he directed R. to take pos- 
session of the mule, surre:dering his right to redcem the same. 
R. applied to one H., who had possession of the mule, for it. The 
latter at first declined to deliver possession, but made an arrange- 
ment with R. (who had become sole owner of the note and mort- 
gage) by which he paid the full amount of the note and took from R. 
a written transfer and assignment of the mortage, dated June 8. 
On August 2 thereafter, L., the original purchaser, executed to 
other parties a mortgage on the same mule. This was foreclosed, 
a levy made, and H. claimed it: 

Held, that this amounted to a sale by L. to R. and by R. to H.; that 
the rightof redemption and possession passed out of the original 
purchaser, L., prior to the making of the mortgage by him on Au- 
gust 2; that he gave possession to R. as far as he could, and that 
the latter was fully authorized to dispose of it, and did dispose of 
it by the arrangement with H.; and that there was nothing to 
which the lien of the mortgage made on August 2 could attach. 









SEPTEMBER TERM, 1884. 701 






Grice & Ryan vs, Haskins. 






(a.) Writing is not necessary to pass the title to personal property. 
This may be affected by sale and delivery; and the assignment of 
the mortgage by R. to H. was unnecessary to vest the title to the 
mule in the latter. 

(b ) If error at all, it did not injure the plaintiffs that the court re- 
jected evidence to show that on a former trial H. had stated that 
the only title he claimed was derived from R. under the transfer 
of the note and mortgage. 

2. If the first incumbrance on the title of the mute had not been re- 
moved by the surrender of it and the right of possession thereto, 
still, the subsequent mortgagees were not innocent and bona fide 
mortgagees or purchasers, the paper reserving the title having 
been properly recorded. 

(a.) The omission of the clerk to enter the fact of the record on the 
paper, if true, did not invalidate or effect its registry ; but under 
the facts of this case, it would be going far to hold that the record 
was not duly entered on the paper containing the contracts in ref- 
erence to the retention of the title. 

8. Aside from the parting with the right to redeem before the making 
of the mortgage to the plaintiffs, if they desired, by equitable 
pleadings in a claim case under the foreclosure of their mortgage, 
to recover the amount which their debtor had paid in part for the 
purchase money of the mule, it was incumbent on them to pay or 
tender that portion of the purchase money which they admitted 
to be still due. 

(a.) Whether such a claim, if properly pleaded, would have been 

available, see 55 Ga., 348 and citations; 54 Jd., 690, 691. 


September 16, 1834. 































Sales. Contracts. Debtor and Creditor. Vendor and 
Purchaser. Title iens. Registration. Record. Equit- 
able Pleadings. Before R. M. Honer, Esq., Judge pro hac 
vice. Pulaski Superior Court. May Term, 1884. 










Reported in the decision 






Grice & Ryan, in propriis persons, for plaintiffs in error. 






Kipsee & Martin, for defendant. 






Hat, Justice. 


One Lovett purchased of Roberts & Gurr a mule named 
“ Babe,” at the price of $194, and paid them in cash one 
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hundred dollars of this amount, giving them his note for 
$94, by the terms of which the title to the mule was to 
remain in Roberts & Gurr until it was fully paid for. At 
thesame time, Lovett gave Roberts & Gurr a mortgage upon 
another mule named “ Mollie,” as a further security for 
the payment of the note. The note and mortgage were 
both written on the same sheet of paper; both were duly 
attested by E. C. Smith, a notary public of Pulaski county; 
both bore the same date, and were due on the first day of 
November, 1883, and both were duly recorded within time 
(the entry of record on February 16th, 1884, as it appears 
in the record, is a mistake in copying; it should have been 
1883, as was admitted by both parties on the hearing in 
this court, and as is apparent from other parts of the record). 
Lovett was committed to jail on the 6th day of June, 1883, 
and on the 8th day of that month, he directed Roberts to 
take possession of the mule, Babe, surrendering to him his 
right to redeem the same. Roberts applied to Harkins, 
who had possession of the mule, to deliver her up, but 
Harkins at first declined to do so; he subsequently, how- 
ever, on the same occasion, made an arrangement with 
Roberts (who had become the sole owner of the note and 
mortgage, by an agreement with his partner) by which he 
paid him the full amount of the note and took from him 
a written transfer and assignment of the mortgage; this 
transfer was dated 8th of June, 1883. On the 2d day of 
August, 1883, Lovett executed a mortgage to Grice & Ryan, 
conveying to them “one bay mare mule named ‘ Bake,’ 
bought from W. M. Roberts, of Hawkinsville, Ga.,” to 
secure the payment of a note of the same date given by 
Lovett tothem. This mortgage was foreclosed, and an exe- 
cution issued on the judgment of foreclosure on the 4th 
day of August, 1883, which was levied on the mortgaged 
property two days thereafter. To this levy Harkins inter- 
posed his claim, and upon the trial of the issue thus formed, 
the jury found the property not subject, and the plaintiffs, 
Grice & Ryan, made a motion for a new trial upon various 
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grounds, which was refused, and they brought the case 
here for review. 

It is not necessary to set out specifically and in detail 
the several grounds of this motion, as, in the view we take 
most of them are inapplicable to the case as made by the 
evidence. 

1. Was this, under the facts, a sale by Lovett to Roberts 
and by Roberts to Haskins, the claimant? Did the right 
of redemption and possession both pass out of Lovett prior 
to the transaction with Grice & Ryan? We think so, and 
that by the arrangement made by Lovett with Roberts in 
the jail, on the 8th day of June, 1883, Lovett relinquished 
to Roberts his right to redeem, and gave him the possession 
of the mule, so far as he could do so under the circum- 
stances. This being the case, Roberts was fully authorized 
to dispose of the mule, and he did so dispose of it by the 
arrangement he made with Haskins. It is evident that 
he parted with all title and interest he had in the animal 
by this agreement; to affect the vesting of the title in 
Haskins, the assignment of the mortgage was unnecessary, 
and it is most probable that it was taken to protect his 
title, in case any controversy arose concerning it. Writing 
is not necessary to pass the title to personal property; 
this may be affected by sale and delivery. When the 
plaintiffs took their mortgage, Lovett had no title or inter- 
est whatever in the property mortgaged; there was noth- 
ing to which the lien of the mortgage could attach, and 
the security was as worthless as it would have been had 
property been mortgaged to which Lovett had never had 
title, and in which he had never acquired any interest 
whatever. In this view, the court committed no error that. 
could injure the plaintiffs, if indeed there was error at allin 
repelling evidence going to show that Haskins had testified, 
on a former occasion and upon another trial, that the only 
title he claimed was derived from Roberts under the trans- 
fer of the note und mortgage. There was nothing in this 
testimony that could have modified or affected the case, 
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as it was presented at the hearing, and it is therefore im- 
material; it could not, at least itshould not, have brought 
about a different result than that reached on the trial. 

2. But even if the incumbrance on the title to the mule 
had not been removed by Lovett’s surrender of his interest 
to Roberts by his bestowing on him the right to take pos- 
session of her, the plaintiffs in this mortgage were not in 
u legal sense innocent and dona fide mortgagees or pur- 
chasers. The paper reserving the title had been properly 
recorded, Code, §1955 (a); and the omission of the clerk 
to enter the fact of the record on the paper, if true, did 
not invalidate or affect its registry; but it would be going 
very far to hold, under the facts in this casc, that the record 
was not duly entered on the paper containing the contract 
in reference to the retention of title.* 

3. The plaintiffs set up an equitable claim to the sum of 
money which Lovett paid the sellers upon the purchase of 
the mule. If they could have overcome the insuperable 
barrier in their way interposed by Lovett’s parting with his 
right to redeem, then ther claim to this amount would have 
been unavailing, because they have neither paid nor offered 
to pay that portion of the purchase money which they admit 
by their pleading to be still due. Alston vs. Wingfield, 53 
Ga., 18; Lackey vs. Bostick; 54 Id., 45; 68 Zd., 817; 
69 Jd., 614. 

The other question made, that the court erred in refus- 
ing to entertain the equitable claim set up by the plain- 
tiffs in this proceeding, if erroneous in this view, was error 
that did not hurt. Whether the claim, if properly pleaded, 
would have been available, see 55 Ga., 348, and citations; 
54 Jd., 690, 691. 

Judgment affirmed. 


*The note and mortgage were on the same sheet of paper; on the back of it was 
indorsed an entry thatit was rec.rded. All of this was on the back of the mort- 
gage, except 1 sma’! portion which extended cver the sgnature of the note. 
(Rep.) 
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[Blandford, J., being disqualificd, Judge Brown, of the Blue Ridge Circuit, pre- 
sided in his stead. | 


1. In an action for damages brought by a passenger against a railroad 
company, for injuries which plaintiff sustained by the cars, on 
which she was a passenger, running off the track, which was al- 
leged to have been causcd by the carelessness and negligence of 
the company in the construction of its track and the running of its 
cars, the plaintiff being introduced as a witness in her own behalf, 
should not be allowed to state how much, in her opinion, was her 
loss by her inability to labor. The witness cannot give an opin- 
ion as to the amount of the damages, but must state facts, and let 
the jury say from the facts what is the amount of the damages. 

. Upon the trial of such a case, any witness may give an opinion as 
to what caused the train to run off the track, provided the witness 
states the reasons upon which the opinion is predicated. One who - 
is an expert may give an opinion without stating his reasons. 

. It is a general rule that, wherever an expert can give an opinion 
without the reasons upon which it is based, any other witness, 
who knows facts upon which he can form an opinion, may state 
his opinion, by giving the facts upon which he bases it. 

. In an action against a railroad company for damages to the plain- 
tiff, caused by the car, upon which she was a passenger, running off 
the track, and where damages are claimed, both for physical pain 
and suffering from wounds received by her, and also on account 
of loss of business and inability to labor, it is error for the court to 
charge the jury in the following language, without any qualifica- 
tion: ‘‘In some torts the entire injury is to the peace, happiness 
and feelings of the plaintiff. In such cases, no measure of dam- 
ages can be prescribed, except the enlightened conscience of im- 
partial jurors.”’ 

. Where the entire charge is not sent up in the bill of exceptions or 
in the record, an:l the portion of the charge excepted to is error, 
without qualification, and when the judge who tried the case 
makes no statement in his certificate which shows that it was 
qualified by other parts of the charge, this court will presume that 
there was no quaification. 


October 10, 1884. (Head-enotes by the court.) 


Railroads. Damages. Negligence. Evidence. Wit- 
ness. Charge of Court. Before Judge WiILLIs. Muscogee 
Superior Court. November Adjourned Term, 1883. 


v 73-46 
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To the report contained in the decision, it is only nec- 
essary to add, in connection with the second and third 
divisions thereo*, the following grounds of the motion for 
new trial: 

(3.) Because the court permitted Domingoes, a witness 
for the plaintiff, in rebuttal, after stating that he was not 
an expert, and testifying that before the run-off there was 
a jerking, bounding sensation, so that one could hardly 
walk in the car, but that he did not go back and look at the 
track after‘the accident, and that there had been some con- 
versation excited by the motion and jerking, and giving his 
reasons for the opinion, to testify that from what he saw and 
felt, his opinion was as follows: “I think, sir, on a curve, 
when the car is running, the centrifugal force of the flange of 
the wheel against the iron rail is increased by the increase 
of the speed. We were running very fast, and my opinion 
is that the pressure must have been very great in conse- 
quence. Our sensation was not a rolling, but was a bound- 
ing; it gave the opinion to me that we had not mounted 
the track, but that the track had spread and we were be- 
tween; and my opinion is that the speed we were going 
at forced the track apart and caused the run-off.” 

(4.) Because the court refused to rule out this testimony, 
on motion made therefor, on the ground that “such opin- 
ion was founded upon an assumption of the condition of 
the track being defective,—whereas the said witness had, 
during said examination, testified that he did not know what 
the condition of the track was,—and upon a theory given 
by the witness when he had also testified that he did not 
scientifically understand, and -ecause such opinion was 
not given on facts.” 

(5.) Because the court permitted Clement, a witness for 
the plaintiff, not an expert, after giving his reasons for his 
opinion, to testify that “the train was running a curve, 
and the outside rail gave way and threw the car from the 
track.”—Objected to as being matter of opinion. 

(6.) Because the court permitted Hatcher—a witness for 
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the plaintiff, in rebuttal, in answer to a question, to state 
to the jury what he found upon examination of the track af- 
ter the cars had run off, and as to the condition of the track, 
and having given the facts, then to state his opinion as to 
what caused the cars to run off—to testify as follows: “My 
opinion of it is this, that from the compression of that end 
of the rail it raised that, and the wheel struck it, and this 
gave way, because I saw evidences of a mark there; and 
if the railroad were to bring in the old rail, it would show 
for itself,—the one towards Macon, right at the joint 
though ; but I will say that, for a short distance, I would 
say probably the distance of a coach, it had the evidences 
of where it had run across the cross-ties; and my theory 
was that the wheel struck that and ran off—one of the 
front wheels—and threw the balance of the coach off be- 
fore the balance of the wheels got to it, and my opinion of 
the cause of it is the broken bar. I don’t know of any 
other reason.”—Objected to as matter of opinion. 


(7.) Because the court permitte 1 Rees, a witness for the 
plaintiff, in rebuttal, to testify as follows: “I did examine 
the track where the run-off occurred, and I was on the 
train at the time of the run-off, and my opinion is that 
the car running so fast, and that fish-bar being broken at 
that point, the track gave way and spread, and that caused 
this run-off.” —Objected to as matter of opinion. 


W. S. Wattace; Peasopy & Brannon, for plaintiff in 
error. 


Wm. A. Lirrte; W. T. Gary, for defendant. 


Brown, Judge. 


This was an action brought in Muscogee superior court 
by Nancy E. Senn, against the Central Railroad and Bank- 
ing Company, as lessees of the Southwestern Railroad, to 
recover damages sustained by the plaintiff by reason of’ 
the car, on which she was a passenger, being thrown from 
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the track. It was alleged by the plaintiff that the injury 
was caused by the negligence and carelessness of the de- 
fendant in the construction of its track, and running of its 
cars at an unusual and dangerous speed. She claimed 
that, by reason of wounds, bruises and other injuries which 
she received, that she suffered great physical pain; that 
she paid out large sums of money for physicians’ bills and 
other expenses; that she was disfigured by a scar on her 
face. She also claimed to have been damaged by the loss 
of business, and inability to labor and attend to business, 
and that her injuries are of a permanent nature. 

On the trial of the case, the defendant admitted that the 
‘Central Railroad and Banking Company were lessees of 
the Southwestern Railroad, and were in possession and 

operating the same as common carriers for hire at the 
time the injuries were sustained. 

The defendant denied that there was negligence or care- 
lessness in the construction of the track or running of the 
-cars, and insisted that the track was well constructed, and 
that they were running at a safe rate of speed at the time 
the accident occurred. 

The jury found a verdict for the plaintiff for $10.000, 
and the defendant moved for a new trial on eleven differ- 
ent grounds, which motion the court below overruled, and 
refused a new trial, and that ruling is assigned as error, 
and the case brought by bill of exceptions to this court 
for review. 

In the view we take of this case, it will not be neces- 
sary for us to notice specifically all the alleged grounds of 
error as set out in the motion for a new trial. We will 
therefore content ourselves by referring to such of them as 
we think control the case made by the record. 

1. The first and second grounds in the motion will be 
considered together. The first ground is as follows: Be- 
cause the plaintiff, being introduced as a witness in her 
-own behalf, was asked by her counsel,in the direct exami- 
nation, the following question, to-wit: (the witness having 
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first given the reasons upon which her opinion was based, 
as set forth in the brief of testimony): ‘“ What did you con- 
sider your business worth to you per year at the time you 
were injured?” To which question the defendant, by its 
counsel, objected, upon the grounds that this was not a 
proper rule to estimate the amount of damages sustained, 
and the court overruled the objection and allowed the 
witness to testify, and she did testify in answer thereto, 
“TI made $1,500.00, after keeping up my expenses.” 

The second ground in the motion for a new trial is in 
the following words: Because, whilst the plaintiff was a 
witness in her own behalf, she was asked by her counsel 
upon the direct examination (the witness having first 
stated the reasons upon which her opinion was based, as 
set forth in the brief of evidence) : “ How much, in your 
opinion, a year is your loss by your inability to labor?” 
And the defendant by its counsel objected thereto, upon 
the ground that the same was a mere guess and conclu- 
sion of the witness, and the court overruled the objection 
and allowed the witness to testify, and she did testify in 
answer thereto, ‘* Well, I had $1,500.00 clear the year that 
I was hurt. I have just kept even since. I would say 
my loss is $1,500.00.” 

In cases of this character, the rule is well settled, both 
in our standard works on evidence and by adjudicated 
cases, that witnesses, whether parties to the case or not, 
cannot give their opinions as to the amount of damages the 
plaintiff has sustained. They must state facts, and not 
mere opinions, and the jury must be left free to make up 
their own opinion of the damages from the facts testified 
to by the witnesses. 9 Meeson & Welsby, 710; 1 Sedg- 
wick on Damages, 553; 47 Ga., 546; 18 Wisconsin, 74. 
The plaintiff may prove all the facts and circumstances 
which would shed light upon the question and enable the 
jury to arrive ut the true amount of damages actually sus- 
tained. In this case, she might show the character of her 
business, her ability to labor and attend to business at the 
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time of the injury, how she was injured, and what has 
been her ability to labor and transact business since the 
injury, and every other fact which would show that she 
was damaged in her business by reason of her inability to 
labor; and the jury, with all the facts before them, should 
make up their own opinion from the facts as to the amount 
of the damages. 

In this case, the plaintiff seems to have made up the 
opinion which she was allowed to give from the fact that 
she made $1,500.00 the year she was hurt, and since that 
time she has only made expenses. This, at best, would 
be a very uncertain mode of arriving at the damages. 
There are so many other causes which might increase or 
diminish the profits in a business such as that in which 
she was engaged, that it would be difficult to tell how 
much her injuries, and how much other causes contributed 
to her losses. Much might depend upon the number of 
trains that stopped at her house for meals, the amount of 
travel and of competition, the priceof provisions and a hun- 
dred other causes. It often happens that a merchant or 
boarding-house keeper makes a largeamount of money some 
years, and other years runs the same kind of business with 
as much ability to labor, and makes nothing. Be this as it 
may, however, we think she ought not to have been al- 
lowed to give her opinion as to the amount of her dam- 
ages; it matters not upon what facts she based her opinion. 

2,3. We see no error in the ruling of the court upon 
the third, fourth, fifth, sixth and seventh grounds of the 
motion. The witnesses were allowed, over the objec- 
tion of counsel for plaintiff in error, to give their opinions 
as to what caused the cars to run off the track, by stating 
the facts upon which they based their opinions. 

We think this ruling in accordance with a well estab- 
lished rule of evidence, and that it was not error for the 
court to permit these witnesses, who were present, and felt 
the motion of the train, or examined the wreck and saw 
the surroundings, the condition of the track and of the 
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fish-bars, the number of spikes by which they were held, 
the marks on the rails, or other facts from which they 
could form an opinion as to the cause of the run-off, to 
state such opinions, provided they stated the reasons on 
which they were based. An expert may give his opinion 
without stating the reasons therefor, but one who is not 
an expert may give his opinion, accompanied with the rea- 
sons. It is avery general rule that, wherever an expert 
can give an opinion without the reasons, that one who is 
not an expert can give an opinion with the reasons. 

The objection to such evidence goes to its weight, and 
not to its admissibility. The credibility of all evidence 
depends, not only upon the character of the witnesses for 
truth, honesty and integrity, but also upon the knowledge 
the witness has of the facts and subject-matter about which 
he testifies; and this is more especially true where wit- 
nesses are allowed to give their opinions upon any subject. 
If it appears that a witness knows but little of the matter 
about which he testifies, and that from such want of know]l- 
edge he is unable to support his opinion by good reasons, 
the opinion of such a witness would and ought to have 
but little weight with the jury ; while, if he showed that he 
was very familiar with the subject, and supported his opinion 
by strong reasons, the jury would give the opinion of such 
a witness more weight. But in eithcr case it goes to the 
weight of the evidence, and not to its admissibility. We 
do not mean to say that a witness could give an opinion 
upon mere hearsay; he must know the facts which he 
states as reasons for his opinion. An expert may give an 
opinion upon a state of facts testified to by other wit- 
nesses. 

4. The eighth ground of the motion for a new trial is as 
follows: Because the court charged the jury in the follow- 
ing language: “In some torts, the entire injury is to the 
peace, happiness and feelings of the plaintiff. In such 
cases, no measure of damages can be prescribed, except 
the enlightened conscience of impartial jurors.” 
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We think this charge given, so far as the record shows, 
without qualification, was not applicable to the facts of 
the case, and was therefore error. Section 3067 of our 
Code, from which this charge was taken, or at least the law 
embraced in said section, was probably intended to apply 
to cases where one party injured another from motives of 
malice, and the injury was of such a character that the 
damage resulting therefrom could not be estimated by any 
other rule; as, for instance, where one man spat in the 
face of another, and other injuries of like character. But 
since this court has held that, in a case like the one at bar, 
the plaintiff may recover, not only the actual damage sus- 
tained by reason of expenses incurred and by loss of busi- 
ness and ability to labor, but that he may also recover 
damages for the physical pain and suffering which he en- 
dured. 

The charge, as given in this case, would seem to be ap- 
plicable to that part of the damage which plaintiff may 
have sustained by reason of the physical pain which she 
suffered. 

The charge as given was calculated to mislead the jury, 
and induce them to believe that the whole case was thrown 
open to them, and that they had the right to fix the dam. 
ages according to their enlightened consciences, without 
regard to the actual damages which were shown by the 
evidence. 

The court should, at least, have qualified this charge by 
instructing the jury that, so far as the expenses incurred 
by plaintiff for medical attention and other expenses of 
like character were concerned, and so far as she was dam- 
aged by loss of time, inability to labor and to attend to 
business, if they found for the plaintiff, they should find 
the actual damage sustained by her, as shown by the evi- 
dence, and that they might add to that such sum as dam- 
age for the physical pain suffered by the plaintiff, and 
other injuries of that character where the actual damage 
cannot be ascertained by any rule of evidence as in their 
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enlightened conscience they might think reasonabie and 
just. 

5. It was insisted before the court in the argument of ° 
this case, that if the entire charge had been sent up, it 
would have shown that the portion of the charge excepted 
to by the plaintiff in error was qualified, so as to meet and 
obviate the objection made to the part which appears in 
the bill of exceptions, and that may be true; but where 
a portion of the charge is excepted to, and there is nothing 
in the record or in the presiding judge’s certificate to show 
that the charge which appears was qualified, this court will 
presume that there was no such qualification. 

As this case goes back for a new trial, we express no 
opinion upon its merits or upon the amount of damage 
plaintiff is entitled to recover, if entitled to recover at all. 
Let the judgment of the court below be reversed and a 
new trial granted. 
Judgment reversed. 
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1, On the trialof a suit for damages against a railroad company, a 
brother of one stockholder and a son-in law of another were in- 
competent jurors, and a verdict rendered by a jury on which they 
sat was illegal, unless their incompetency was waived. Nor would 
the jurors be rendered competent by the fact that the defendant 
had entered into a contract by which it leased its road and other 
property, and that the lessee had made a deposit of bonds as se- 
curity for the performance of his contract, and had agreed, as a 
part thereof, to pay all damages incurred in the operation of the 
road. 

2. Althongh the verdict may have been a proper one under the evi- 
dence, yet if it was rendered by a jury of which two members were 
incompetent to act, it was no lawful verdict, and was properly set 
aside. 

(a.) This case differs from that in 46 Ga., 80; and the princi. 
ple of that case will not be extended further than there decided, 

(b.) If the parties consent to the jurors, or have knowledge of their 
incompetency, they will be held to have waived it. 


January 21, 1885, 
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Jury and Jurors. Practice in Superior Court. Waiver. 
Before Judge Hammonp. DeKalb Superior Court. March 
Term, 1884. 


Reported in the decision. 


J. B. Cummine; Hittyer & Bro.; CAN DLER, THomson & 
CaANDLER, for plaintiff in error. 


Hoxe Siri; L. J. Wun, for defendant. 


BLANpDFoRD, Justice. 


Cole and wife brought an action against the Georgia 
Railroad for injuries which, it is alleged, the wife received 
by the negligence of the railroad company. The jury 
found a verdict for the railroad; whereupon Oole and 
wife moved the court for a new trial, on several grounds, 
all of which were overruled, except one, which. was, that 
one of the jurors was related to certain of the stockholders 
as brother, and another of the jurors was a son-in law of 
another stockholder in the railroad company. The court 
held that these jurors were incompetent, and for this rea- 
son alone he awarded a new trial in said case, The rail- 
road company excepted to this judgment granting a new 
trial, and error thereon is assigned to this court. It was 
shown, in opposition to the motion for new trial, that the 
railroad company had leased its road and other property 
to Wm. M. Wadley, and that he had given a certain bond 
of indemnity to the Georgia Railroad Company for the 
payment of and compliance with the lease, and had de- 
posited, to make good the same, one million of dollars in 
United States bonds, ete., and that the lessee was bound 
to said Georgia Railroad to pay all damages, etc.; and 
the plaintiff in error insists that the jurors are competent, 
as the stockholders are in no wise interested in the event 
of this suit, the road in which they are stockholders being 
fully indemnified by the bond of the lessee, Wadley, and 
the deposit of bonds to make the same good. 
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This action is against the Georgia Railroad and Banking 
Company. This company would be primarily liable for 
any judgment that might be recovered against it, and to 
save itself, would have to look to its security, which 
might or might not respond ;.in the one case, the company 
would have to respond and make the recovery good ; in the 
other case, the company might fail to be indemnified ; the 
one is certain, the other uncertain. This court held, in 60 
Ga , 550, that a son of a stockholder was an incompetent 
juror. See Doyal vs. The State, 70 Ga., 134; also 
Beall vs. Clark ct al., 71 Ga., 818. And if this be so, 
a brother or son-in-law of a stockholder is an incompe- 
tent juror To constitute a proper jury, there must be 
a jury of twelve bonos et legales homines omni excep- 
tione majores. But the plaintiff in error further in- 
sists that the verdict of the jury is right, and that no other 
verdict could have been rendered lawfully by the jury, 
and refers to the case of Johnson vs. Mayor, etc., Americus, 
46 Ga., 80, to sustain this position. In that case, no new 

rial had been ordered by the court below, as in this case, 
and in this the two cases differ. We are not willing to 
extend that case; we doubt the correctness of that decis- 
ion. It must be left to stand alone. A jury composed 
of men who are not lawful men—men whose relationship 
to the parties renders them incompetent as jurors, cannot 
render a lawful verdict. If the parties consent to the 
jurors, or have knowledge of their incompetency, then 
they will be held to waive the same. It cannot be said 
that the defendants in error have had their case tried ; cer- 
tainly not legally, and, although the verdict may be in 
accordance with the facts, and such as a lawful jury should 
have rendered, yet it is no verdict, and the court did right 
to set it aside. 
Judgment affirmed. 
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KeELLy vs. Simmons ef ail. 


Where an insolvent debtor made a voluntary conveyance to his wife 
and daughters, who conveyed to certain purchasers with notice, 
and upon the agreement that such purchasers would pay the debts 
of the husband and father,—if one of his creditors reduced his claim 
to judgment and levied on the land so conveyed, it was subject 
thereto. 

(a.) Such transactions between husband and wife and children 
should be closely scanned, and where the purchasers under the 
wife and daughters interposed a claim to such levy, it was incum- 
bent on them to have shown the bona fides of the transaction. 

(b.) Recitals in the deed from the debtor to his wife and daughters, 
stating the consideration thereof to be a debt due by him to them, 
were not evidence against a creditor, and it was incumbent on the 
claimants to have shown them to be true. 

October 2, 1884. 


Debtor and Creditor. Husband and Wife. Parent and 
Child. Volunteers. Deeds. Evidence. Consideration. 
Bona Fides. Before Judge Fort. Lee Superior Court. 
March Term, 1883. 


Reported in the decision, 


D. A. Vason; G. W. Warwick, for plaintiff in error. 


Gurerry & Son; E. G. Somons; Hawkins & Hawkins, 
for defendants. 


BuaNpFoRD, Justice. 


Sanders W. Lee made a conveyance by deed to his wife 
and three daughters to certain lands, which recited the 
consideration to be for certain indebtedness on his part as 
trustee for his wife. He was insolvent at the time, and 
owed the debts, the foundation of the judgments and exe- 
cutions of plaintiff in error. The plaintiff caused the ex- 
ecutions against Lee to be levied on certain lands, which 
were claimed by the defendants in error. On the trial of 
the claim case, the plaintiff in execution put in evidence 
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the deed from Lee to his wife and three daughters to the 
land levied on; also a deed from the wife and daughters 
to Mrs. Simmons to the same land, and a deed from Mrs. 
Simmons to one undivided half interest in the land to By- 
rom. The plaintiff also proved by Mrs. Lee and one of 
her daughters that this land was sold to Mrs. Simmons for 
a certain sum of money, andthat Byrom was present, and 
that Mrs. Simmons and Byrom were to pay the debts 
against Sanders W. Lee’s estate, the debt of the plaintiff in 
error being one. 

The sole question in this record is, under the facts, was 
the land subject to the executions of plaintiff in error? 
We think so. A transaction of this kind between husband 
and wife and children should be scanned closely; it was 
incumbent on claimants to have shown the bona jides of 
this transaction; the recitals in the deed from Lee to his 
wife and daughters were no cvidence against the plaintiff 
in execution, andit was incumbent on the claimants, under 
the facts of this case, to have showed they were true, the 
presumption being that this deed was voluntary; and 
furthermore, the uncontradicted evidence in the record is, 
that when claimints purchased this land from Mrs. Lee 
and her daughters, they knew that Mrs. Lee and her 
daughters were merc volunteers; claimants agree:l to pay 
this debt of plaintiff in error; it was part of the consider- 
ation of their purchase. So it is clear and manifest, un- 
contradicted by them, that they knew that their vendors 
were mere volunteers, that the debt of plaintiff was to be 
paid; and not to pay this debt, under these facts, would be 
a fraud of the grossest character—such a fraud as this court 
cannot sanction. If these claimants want to keep the land 
levied on, they must pay the plaintiff the debts which he 
holds on Sanders W. Lee. See 69 Ga., 557. 

A new trial should have been granted, upon the ground 
that the verdict of the jury is without evidence to support 
it. 

Judgment reversed. 
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HENDERSON vs. CENTRAL RAILROAD. 


1. Where a declaration claimed damages by reason of the plaintiff’s 
having fallen into a well situated on the right of way of a railroad, 
and which had been carelessly left open and unguarded, an amend- 
ment which alleged that the well was on the land of the plaintiff, 
and that the defendant entered on the land without plaintiff’s 
knowledge or consent and cut away the vezetable guards and pro- 
tection around the well, sought to introduce a new cause of action, 
and was properly rejected. 

(a.) If not so, the amendment was immaterial. The same case was 

made by the original declaration as would have been made by the 
amendment, and its rejection did no injury. The same testimony 
was admitted as would have been admissible if the amendment 
had been allowed, and no right was denied the plaintiff by its re- 
jection. 
While the plaintiff was being examined in his own behalf, he was 
shown a ticket or free pass which purported to have been issued 
by the railroad company to him as agent, and he was asked by 
defendant’s counsel if such a pass had not been received by him, 
and if he did not ride on it the night the accident occurred, to 
which he responded affirmatively. After the plaintiff had closed 
his evidence, the ticket or pass not having been offered in evidence, 
plaintiff moved to rule out his testimony as to it: 

Held, that there was no error in overruling the motion. . 

8. This court having held that, under the facts of this case, the plain- 
tiff was not ent tled to recover, such ruling is res adjudicata, and 
the same case being made on another trial, a non-suit was properly 
granted. 

December 2, 1884. 


Amendment. Evidence. Res Adjudicata. Non-suit, 
Before Judge Carswett. Screven Superior Court. - May 
Term, 1834. 


To the report contained in the decision, it is only neces. 
sary to add that the objection to the evidence in reference 
to the pass and the ruling of the court thereon are stated as 
follows in the bill of exceptions : 

“ During the progress of the cause, while the plaintiff 
was on the stand as a witness in his own behalf, defend- 
ant’s counsel, on cross-examination, handed him a paper 
purporting to be a free pass on defendant’s railroad, and 
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asked him if his name did not thereon appear before the 
printed word, “ agent,” as the person in whose behalf said 
ticket was issued. Plaintiff's counsel objected to said 
question, on the ground that the paper was the highest evi- 
dence of its contents; and that it was the defendant’s duty, 
if it desired the contents of the paper to get before the 
jury, to offer the paper in evidence after plaintiff had 
closed his case. The court overruled the objection and 
permitted the witness to answer the question, the answer 
being that his name did so appear.” 

In the brief of evidence in the bill of exceptions, it ap- 
pears that the plaintiff testified that he had a pass on 
which he was riding; that he wrote to the superintendent 
saying that, as the railroad used the platform of his store 
for freight, and he took care of freight and listed cotton 
shipped there, he thought hé might have a pass, which was 
given. A pass issued to “W. M. Henderson, agent,” was 
shown him, and he stated that he thought that was the 
pass on which he was riding on the night of the injury. 
After the testimony closed, plaintiff’s counsel moved to 
rule out what he stated as to the ticket, which was refused. 


Buiack & Dett; Hook & Montgomery, for plaintiff in 
error. 


A. R. Lawton; Henry Jackson, for defendant. 


BLANDFORD, Justice 


The original declaration claimed damages from defend- 
ant by reason of having fallen in a well situated on the 
right of way of defendant, and which had been carelessly 
left open and unguarded. Plaintiff proposed to amend 
his declaration by alleging that the well was on the land 
of plaintiff, and that defendant entered on plaintiff’s land 
without his knowledge or consent, and cut away the 
vegetable guards and protection around the well, etc. 
This is the only material amendment proposed. The court 
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rejected the amendment, and this is excepted to, and error 
is assigned thereon. 

1. This amendment made a new cause of action, and 
was properly rejected for this reason; and even if this were 
not so, we do not think that the rejection of this amend- 
ment hurt the plaintiff in any way. The same case was 
made by the original declaration as would have been made 
by the amendment. The same testimony was admitted 
as would have been admissible if the amendment had been 
allowed. The amendment was wholly unnecessary and 
immaterial. No right was denied the plaintiff by the re- 
fusal of the amendment. 

2. While the plaintiff was being examined in his own 
behalf, he was shown a ticket or free pass which purported 
to have been issued by the railroad company to him as 
agent, and he was asked by defendant’s counsel if such a 
pass had not been received by him, and if he did not ride 
on the same the night the accident occurred, to which he 
responded affirmatively. After the plaintiff had closed 
the evidence, the ticket or pass not having been offered 
in evidence, plaintiff moved to rule out his testimony as 
to the ticket or pass. This motion was overruled by the 
court, and this is excepted to and forms an assignment of 
error. 

The court did right to refuse plaintiffs motion to rule 
out this evidence. This evidence of plaintiff was an ad- 
mission against himself. Such testimony, when pertinent 
to the issue being tried, is always admissible. 

3. The court, on motion of defendant’s counsel, awarded 
a non-suit in said case, and this ruling is excepted to, and 
forms the main ground of exception. 

Was the non-suit properly granted? This depends upon 
another question, was there sufficient evidence to author- 
ize a recovery by the plaintiffs ? 

This last question was answered in the negative by this 
court when this case was before it at the September term, 
1882. 69 Ga., 715. ._The facts of the case at that time 
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were the same as the facts now before us in every essen- 
tial particular, and it was then ruled and decided by this 
court, “If one, as agent of a railroad company, accepted 
a free ticket therefrom, and while traveling over the road, 
free of charge, upon leaving a train near a depot, was in- 
jured, he would be estopped from denying the existence 
of his agency,” and again, “where the injury did not result 
from the running of trains, but resulted from the existence 
of a dangerous hole in the ground, held by the company in 
connection with its depot, at which the injured party was 
an agent, it would be necessary for him to be wholly blame- 
less to authorize arecovery.” It was further held in this 
case, “ Even if it be conceded that the plaintiff was not a 
co-employé of the company and stands unaffected by being 
agent and traveling on a free ticket, the facts show that 
his own negligence was the cause of the injury, and that 
he could have avoided it by ordinary care,” “and the 


question is, could he not by ordinary care have avoided 
the danger and damage, and did not his own negligence 
or want of prudence, ordinary prudence, cause the calam- 
ity? It so appears to us from this record; and while neg- 
ligence is a question of fact for the jury, yet it is the right 
of the court and its duty to supervise verdicts and grant 


a new trial where the verdict is without evidence. . . .” 


Such being the ruling of this court in this case, to reverse 
the judgment of the court below, granting a non-suit in 
this case, would be to reverse the decision of this court 
rendered as before set out, which decision is res adjudi- 
cata, and over which we have no power, as has been fre- 
quently held by this court. It follows, therefore, that the 
judgment of the court below must be affirmed. 
Judgment affirmed. 
v 73-47 
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THe OentTraL Rarroap vs. Bryant, for use. 
[Jackson, ©. J., did not preside, on account of providential cause.] 


1. While, in the absence of a specia: contract, the liability of a rail- 
road transporting live stock is that of acommon carrier, and while 
it is bound to exercise extraordinary diligence, and would be liable 
for any loss not occasioned by the acts of God or the public enemy ; 
and while a common carrier cannot limit its legal liability by any 
notice given, either by publication or by entry on receipts given 
or tickets sold, it may make an express contract, and will then be 
governed thereby. The contract becomes the rule by which the 
parties are governed, instead of the general law governing com- 
mon carriers. 

(a.) The charge of the court as to the liabilities of common carriers 
was inapplicable, and calculated to mislead and confuse the jury. 

2. Under the contract in this case, the railroad was only bound for 
damages caused by the negligence of its servants or agent. It was 
not bound to feed, water or care for the mules transported, but 
that duty was assumed by the shipper, to whom free transporta- 
tion was furnished for that purpose. If, therefore, the mules sus- 
tained any injury or damage from want of food or water, the rail- 
road is not liable therefor. 


October 2, 1884. 


Railroads. Common Carriers. Contracts. Live Stock. 
Before Judge Fort. Sumter Superior Court. April Ad- 
journed Term. 1884 


Reported in the decision 


Lyon & GresuaM, for plaintiff in error. 


W. A. Hawkins; O. F. Ornisp; B. P. Hottis, for de- 
fendant. 


BLANDFORD, Justice. 


The defendant in error brought his action against 
plaintiff in error for injury to certain mules, which he 
alleged that he had sustained by negligence of the ser- 
vants of plaintiff in error in running their cars on the 
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Southwestern Railroad from the city of Macon to the city 
of Americus, Georgia. 

The defendant in the court below, among other things, 
pleaded a special contract between the parties, of which 
the following is a copy: 


‘** Loursvitte Station, January 15th, 1883. 


‘* Agreement, made between the Louisville and Nashville Railroad 
Company and its connecting lines, of the first part, and J. H. Bry- 
ant, of the second part, witnesseth that, whereas the said Louis- 
ville and Nashville Railroad Company and its connecting lines, as. 
common carriers, transport live stock only as per above tariff: now, 
in consideration that the said party of the first part will transport 
for the said party of the second part one car load of stock, —— head, 
more or less, from Louisville to Americus, Georgia, station, at the 
rate of $151.00 per car load, and a free passage to the owner, or his 
agent, on the train with the stock (if shipped in car load quantities), 
the same being a special rate, lower than the regular rate mentioned 
in the said tariff, the said party of the second part thereby relieves 
said party of the first part from the liability of a common carrier in 
the transportation of said stock, and agrees that such liability shall 
be only that of a private carrier hire; and it is further distinctly un- 
derstood by the parties hereto that all liability of said Louisville and 
Nashville Railroad Company, as carriers, shall cease at Nashville, 
Tennessee, when ready to be delivered to the owner, consignee or 
carrier whose line may constitute a part of the route to distination. 

‘*And said party of the second part hereby accepts, for said trans- 
portation, the cars provided by said company, and used for shipment. 
of said stock, and hereby assumes all risk of injury which the ani- 
mals, or any of them, may receive in consequence of either or any 
of them being wild, unruly or weak, or maiming each other or them- 
selves, or in consequence of heat or saffocation, or other ill effects of | 
being crowded in the cars, or on account of being injured by the burn- 
ing of hay, straw or other material used by the owner for feeding. 
the stock or otherwise; and also all risk of damage or injury or loss. 
whatever which may be sustained by reason of any delay or deten-- 
tion in such transportation, whether occasioned by any mob, strike 
or threatened violence to person or property from any source, or in-- 
jury to track or yards, or any or all other tauses, whether mentioned 
or not; and all risk of the escape of portion of said stock, or of loss 
or damage from any cause or thing, not resulting from the negligence - 
of the agents of said party of the first part. 

‘*And said party of the second part further agrees that he will load ° 
and unload said stock at his own risk, and feed, and water, and at- - 
tend the same at his own expense and risk, while it is in the stock-- 
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yards of the party of the first part awaiting shipment, and while on 
the cars, or at feeding or transfer points, or where it may be unloaded 
for any purpose. 

‘‘And it is further agreed that said party of the second part will see 
that said stock is securely placed in the cars furnished, and that the 
cars are securely and properly fastened, so as to prevent the escape 
of said stock therefrom. 

“‘And it is further agreed that, while employés of the said party of 
the first part shall provide the owner, or person in charge of the stock, 
all proper facilities, on trains and at stations, for taking care of ‘the 
‘same, the business of the said party of the first part shall not be de~ 
layed by the detention of trains to unload and reload stock for any 
cause whatever; but cars may be left ‘at a station upon the request of 
a person in charge of the same, and unloaded and reloaded by him, 
to be forwarded by the next freight train, if he so directs; and said 
party of the second part hereby agrees that said party of the first 
part shall not be held liable for any damage or injury that may occur 
to said stock during the time the same may remain unloaded and 
out of the cars as aforesaid; and in case said stock is kept over at 
any given point by the said party of the second part, or his agent, 
beyond a reasonable length of time, for feeding and watering, sub- 

_ject always to local laws of any state through which it may pass 
while in transit, then this contract shall be held voidable at the ov- 
tion of the said party of the first part; in which case such retes 

-of freight may be imposed and collected by said party of the first 
part, as may be deemed proper, not to exceed local rates to‘such 
point of detention. 

“And it is further agreed that, in case of accident to, or delay of, 
trains, from any cause whatever, the owner and shipper is to feed, 

water and take proper care of stock at his own expense. 

“And itis further agreed that the owner and shipper, or his agent 
-or agents in charge of said stock, shall ride upon the freight train 
upon which the stock is transported. 

“Tt is further understood and agreed that the presentation of this 
bill of lading shall be sufficient evidence of ownership to relieve and 
release the said party of the first part from all liabilty on account of 
wrong delivery, but shall not be held to operate against the rights of 

the said party of the first part to demand, if they elect, the identifica- 

‘tion of the {party presenting this contract before delivering the said 
stotk‘to‘him. 

“4nd it is further agreed that, should damage occur, for which the 
said party of the first part may be liable, the value-at the place and 
-dateof shipment shall govern the settlement, in which the amount 

claimed ‘shall not exceed, for a stallion or jack, $200.00; for a horse 
or mule, $100,00; cattle, $30.00 each; otheranimals, $15.00 each. 

“And itis further agreed that, in case the said party of the first part 
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shall furnish laborers to assist in loading and unloading said stock, 
they shall be subject to the orders, and deemed employés of, said 
party of the second part while so assisting. 

“And, for the consideration before mentioned, said party of the see- 
ond part further agrees that, as a condition precedent to his right to 
recover any damages for loss or injury to said stock, he will give no- 
tice in writing of his claim thereof to some officer of said party of 
the first part, or its nearest station agent, before said stock is removed 
from the place of destination above mentioned, or from the place of 
delivery of the same to said party of the second part, and before said 
stock is mingled with other stock. 

“The evidence that the said party of the second part, after a full 
understanding thereof, assents to all the conditions of the foregoing 
contract, is his signature hereto. 

Witness, T. J. Kean, 

F. Ruvx. (per Cuniffe) Agent for the Company. 
J. H. Bryant, Owner and Shipper.” 


On the back of this contract is the following entry : 


“Pass J. H. Bryant to Chattanooga, on No. 5, account stock. 1-7, 
1883. G. Kittem.”’ 


A verdict was had for the plaintiff below. The defend- 
ant moved for a new trial, on various grounds, which was 
refused by the court, and this is excepted to, and error is 
assigned thereon to this court. 

What is the liability of the railroad company under the 
special contract between the parties in this case? The 
court below virtually charged the jury that the liability 
of plaintiff in error was that of a common carrier; that it 
was bound to exercise extraordinary diligence, and was 
liable for any loss not occasioned by the act of God or the 
public enemy. 

We think that this was error. The rule charged would 
probably have been correct but for the special contract in 
this case. “A common carrier cannot limit his legal lia- 
bility by any notice given, either by publication or by 
entry on receipts given or tickets sold. He may make 
an express contract, and will then be governed thereby.” 
Code, §2068. So it seems that when a common carrier 
makes an express contract, that the contract is the rule by 
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which the parties are governed, and not the general law , 
as to the liability of common carriers, and the intent of \ 
the parties to the contract is to measure their rights and | 
liabilities, and not the law which governs common carriers. 
It is quite manifest, from the facts contained in the record, 
that the contract set out was made by the defendant in 
error; that the agent who signed the same had authority 
so to do; that it was accepted and acted on by them. It 
being a legal contract, the parties are bound thereby; and 
the liability of plaintiff in error, under this contract, not 
being that of a common carrier, it must follow that the 
whole charge of the court as to the liabilities of common 
carriers was inapplicable in this case, and was calculated 
to mislead and confuse the jury, however right it may 
have been abstractly. 

Under this contract, the plaintiff in error was only 
bound for damage caused by the negligence of its servants 
or agents. If there was any negligence on the part of the 
servants and agents of the plaintiff in error, the record 
wholly fails to disclose it. 

And if there had been such negligence, it nowhere ap- 
pears that the defendant in error was injured or dam- 
aged thereby. By the contract, the railroad company were 
not bound to care for the mules. The defendant in error 
agreed to assume this duty, and relieved the carrier of the 
same ; free transportation was furnished him for this pur- 
pose, and if the mules sustained an injury or damage for 
the want of food or water, the plaintiff in error is not 
liable therefor. The contract relieves it from such liability. 

The evidence showed that while the mules were being 
transported from Macon to Americus, that a rail was bro- 
ken, which threw some of the cars off of the track, but 
the mules being in that section of the train towards 
Americus, the engineer started on, when shortly after- 
wards it was discovered that a box of one of the wheels 
of the car in which the mules were was broken. The car 
with the mules was detained some twenty-four hours, in 
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which time the mules had neither food nor water; the de- 
fendant in error nor any agents of his was with the train. 
There was no apparent injury or damage to the mules 
caused by the accident to the train. When the mules ar- 
rived at Americus, which was at 20’clock A. M., they were 
delivered to defendant in error. On the next morning, 
after sunrise, it was discovered that some of them were 
stiff and foundered. The mules had been watered and fed 
by defendant in error after they had been delivered in 
Americus. It requires but little experience or knowledge 
for one to determine what caused the founder and stiffness 
to these mules. Being deprived of food and water by the 
inattention of the owner, whose duty it was, under the 
contract, to have supplied them, for more than twenty-four 
hours, when they were allowed the free use of the same 
by the defendant in error, it is quite probable that this 
caused the stiffness and founder. How, then, can the rail- 
road company be liable? What did it do or fail to do, 
under the facts of this case, to render it liable? We are 
at an utter loss to discover an affirmative answer to these 
questions. The verdict of the jury is without evidence to 
support it, and is contrary to the law as applicable to the 
facts of this case; it is likewise contrary to the principles 
of justice and equity; and the court should have granted 
the new trial prayed for in this case. 

Judgment reversed. 
























LANDRUM et ux. vs. CHAMBERLIN, Boynton & CumPany ef al. 


1. Where an application is made for homestead and exemption by 
the wife, with consent of the husband, out of his property, and the 
case is taken to the superior court in its totality, and it is agreed 
that a pro hac vice judge shall try the case: 

Held, that such judge has jurisdiction to try the whole case, includ- 
ing an application for receiver to take charge of and sell the prop- 
erty in excess of that applied for, under section 2033 et seq. of the 
Code. 

2. Where the wife applies, with the consent of the husband, in the 
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reason and spirit of these sections, he is the applicant, and the 
power to appoint a receiver of the excess of his property is therein 
given. 

. It is upon the application for homestead, and not upon its final 
adjudication, that. the receiver may be appointed, and the cred- 
itors are not to be delayed until the homestead and exemption are 
finally set apart. 

. The court does not abuse its discretion or violate law in granting 
a continuance on the application for homestead and exemption, 
and yet appointing the receiver at once. 

. Where notice was given the husband, and on his own application 
he was made a party defendant to the motion for a receiver, such 
proceedings did not divest the pro hac vice judge of his jurisdiction 
to try that issue, though the husband did not consent, but pro- 


tested against his sitting. 
No sufficient reason appears of record to authorize this court to 


set aside the action of the court below. 
December 2, 1884. (Head-notes by the court.) 


Homestead. Husband and Wife. Judge. Practice in 
Superior Court. Receiver. Continuance, Parties. Be- 
fore F. D. Dismuxe, Esq., Judge pro hac vice. Fayette 
Superior Court. March Term, 1884. 


“ Mrs. Lucinda J. Landrum, wife of L. L. Landrum (he 
refusing to claim a homestead),” petitioned for a home- 
stead and exemption out of the property of her husband 
for the benefit of herself and children. Objections were 
filed, and the case was appealed, by consent, to the 
superior court. When it was called in that court, the pre- 
siding judge being disqualified, counsel for both sides 
agreed that the case should be heard by F. D. Dismuke, 
Esq., as judge pro hac vice. Counsel for the applicant 
moved for a continuance, on the ground of her sickness, and 
was proceeding to make a legal showing, when counsel for 
the creditors stated that they would not require a formal 
showing, and admitted that the applicant was sick, but 
stated that they had a motion to make for the appoint- 
ment of a receiver, to take charge of the property men- 
tioned in the schedule, which was not in the return of the 
surveyor, his return not including all of the realty alleged 
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to belong to the applicant’s husband. Counsel for the ap- 
plicant objected to this, on the ground that the whole case 
should be continued together, and that the petition for the 
appointment of the receiver should not be heard before 
the main case. This objection was overruled by the court. 
The applicant then objected to the appointment of the re- 
ceiver, on the following grounds: 

(1.) Because the huband of the applicant was no party 
to the proceedings. 

(2.) Because the application for homestead has not been 
disposed of, but is now pending, and the creditors moving 
for a receiver are now objecting to the grant thereof. 

(3.) Because the appointment of a receiver and a sale 
of the property before her homestead and exemption are 
allowed may defeat her right thereto, because all the prop- 
erty of her husband, the homestead property included, is 
claimed by the creditors as incumbered; and she cannot 
say what may be the result; the property in the plat may 
be found not subject to her claim, and if so, she will lose 
all right, under the law, to a homestead ; and a receiver 
should not be appointed or any.of the property sold until 
she secures her homestead by a final judgment of the 
court. 

(4.) Because the creditors asking for the appointment 
of a receiver are not creditors of her husband, but have 
transferred their claims to Matthew Reid; and her hus- 
band has filed a bill in Campbell superior court and ob- 
tained an order restraining said Reid and the officers from 
enforcing the same, having been fully paid off by her hus- 
band. : 

(5.) Because the court has no jurisdiction of said pro- 
ceedings, the property not belonging to applicant, but to 
her husband, who is no party to said proceedings. 

(6.) Because all claims against her husband are in judg- 
ment, and if valid and legal, are liens on the property, 
and none of the parties holding such claims are parties to 
this motion; therefore the appointment of a receiver and 
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the sale of the property will result in a sacrifice of it, and 
the creditors will get it for nothing; these judgments are 
older than the application for homestead, and were then 
and are now levied upon said land. 

On demurrer, the court struck these objections. Lan- 
drum, the husband of the applicant, then moved to be 
made a party to the proceedings, appearing by counsel 
other than that of the applicant, and an order was passed 
making hima party. He objected to having Mr. Dismuke 
preside as judge pro hac vice, alleging that he had never 
consented thereto. This objection was overruled. He 
then objected to the appointment of the receiver, on the 
same grounds as already urged by his wife. The objec- 
tions were again stricken on demurrer, and a receiver was 
appointed. Thereupon both Landrum and his wife ex- 
cepted. 


P. H. Brewster; Roan & Rosser; A. O. Kina, for 


plaintiffs in error. 


Tuos. W. LatuaM, for defendants. 


Jackson, Chief Justice. 


The syllabus contains the principles of law decided in 
this case, and, with the aid of the report of the facts, indi- 
cates quite clearly what is ruled. 

Judgment affirmed. 


Lester, guardian, ve. CALLAWAY, executor. 


Where a deed described land by metes and bounds, and as being one 
hundred and sixty-five acres, more or less, all conveyed for a cer- 
tain sum, and it did not appear that it was sold by the acre, but 
that a certain tract was sold for a specific sum, and this deed had 
been accepted, and the plaintiff in error had been in possession of 
the land for several years, without complaint, on the trial of the 
issues between the parties before arbitrators, this court cannot say 
that they made a mistake of law, or even committed error, 
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in rejecting parol evidence to show that there were not as many 
acres as set.forth in the deed. 

(a.) Error in judgment in the arbitrators is not a sufficient ground 
for setting aside an award, nor will it be set aside as contrary to 
evidence, if there is any evidence to support it. 


January 6, 1885, 


Arbitration and Award. Evidence. Deeds. Before 
Judge Potrite. Oglethorpe Superior Court. April Term, 
1884. 


George H. Lester, guardian of Jesse K. Baker, a minor, 
William R. Callaway, executor of Jabez P. Smith, de- 
ceased, and Lula L. Bridges, former guardian of Jesse K. 
Baker, who had been discharged, agreed to submit their 
differences to arbitration. The principal point of dispute 
was this: Lester, guardian, claimed that Smith was security 
on the guardian’s bond of Lula L. Bridges; that certain 
sums were received by her and loaned to him; that he sold 
to her a tract of land as containing 165 acres, with the 
agreement that it should be surveyed, and if it was less, 
he was to refund the difference pro rata; and that it had 
been surveyed, and there were only 136 acres. These 
allegations were denied by the adverse side. 

On the hearing before the arbitrators, parol evidence 
was offered to show the agreement insisted on by Lester, 
guardian, and that there was a deficiency in the number 
of acres alleged to be contained in the tract. The deed 
was a fee simple deed from Smith to Lula L. Bridges, 
guardian, and described the land as adjoining that of cer- 
tain persons named, “and containing 165 acres, more or 
less, and bounded as follows, as nearly as metes and bounds 
can be given, to-wit :” (giving them). The arbitrators re- 
jected the parol testimony offered, and found an award in 
favor of the defendant, Callaway, executor. Upon the 
return of this award, exceptions were taken to it, the prin- 
cipal one of which was, that the arbitrators made a mistake 
of law in rejecting the parol testimony stated above, and 
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that the award consequent thereon was erroneous. The 
court, on demurrer, dismissed the exceptions, and plaintiff 
excepted. 


J. T. Ortve, for plaintiff in error. 


W. M. & M. P. Rezssz, for defendant. 


BLANpDFORD, Justice. 


The parties in this case submitted their differences to 
arbitration under the statute. The arbitraters made an 
award, which was filed in the clerk’s office. The plaintiff 
in error filed certain objections to the award, which were 
demurred to by defendant in error as being insufficient in 
law to prevent the award being made the judgment of the 
court. This demurrer was sustained by the court and the 
objections dismissed, and the plaintiff in error excepted, 
and prosecutes this writ of error to reverse the judgment 
of the court below. 

The main objection to the award is, “that the arbitra- 
tors made a mistake of law in rejecting parol testimony, ” 
going to show that there was not as much land—as many 
acres—as was set forth in the deed from defendant in 
error’s testator to plaintiff in error. This deed describes 
the land by metes and bounds, and says one hundred and 
sixty-five acres, more or less, and all for a certain sum; it 
does not appear that the land was sold by the acre, but 
that a certain tract was sold for a specified sum. This 
deed had been accepted, and the plaintiff in error been in 
possession of the land for several years without complaint. 
Under these circumstances, we are not prepared to say 
that the arbitrators were guilty ofa mistake of law, or even 
committed error, in rejecting the evidence offered; but if 
they had erred as a matter of judgment, this would consti- 
tute no sufficient ground to set aside their award, as has 
been frequently held by this court. In the case of Ander- 
son vs. Taylor, 41 Ga., 10, in an opinion by Brown, VU. J., 
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which is exhaustive of the subject, it was held that, “error 
in judgment in the arbitrators is not a sufficient ground for 
setting aside an award. Nor will it be set aside as being 
contrary to evidence, if there is any evidence to support 
it.” See also 64 Ga., 522; 47 Zd.,11; 54 Jd., 252. The 
court below having held in accordance wit these views, 
his judgment is affirmed. 

Judgment affirmed. 











Savtspury, Respess & Company vs. Iverson ef al. 






- It has been held by a majority decision of this court in this cage 

(68 Ga., 790) that, while a chancellor at chambers, on ful 1 notice 
to all parties, may order a sale of trust property, he has no power 
to grant authority toa trustee to mortgage a trust estate, and a 
mortgage so given will not bind the cestuis gue trust. Although 
the present bench disapprove of the majority decision stated, it 
is binding in this case. 

. Where a debt was created in 1866, and in 1884 it was sought by 
cross-bill to subject a trust estate, on the ground that the debt was 
ereated for the benefit thereof, the demand was stale and barred 
by the statute of limitations. 

November 11, 1884. 


Trusts. Sales. Mortgages. Res Adjudicata. Practice 
in Supreme Oourt. Life Estate. Liens. Before Judge 
Smmons. Bibb Superior Court. April Term, 1884. 










i) 













Juliet A. Iverson and James S. Iverson filed their bill 
in April, 1880, against Saulsbury, Res pess & Oompany, to 
enjoin the enforcement of a mortgage fi. fa. and to set 
aside the mortgage. The principal grounds on which the 
bill was based were, that'the trustee of an estate, of which 
the complainants were vcestwis que trust, obtained an order 
at chambers allowing him to mortgage the trust property; 
and that, though he alleged that the debt was created for 
the benefit of the trust estate, it was, in fact, his own indi- 
vidual debt. The case will be found reported in 68 Ga., 790. 
On the last trial, the verdict was for the complainante.. 
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Defendants moved for a new trial, which was refused, 
and they excepted. 


Gustin & Hatt; Bacon & Rutuerrornp; E. F. am, 
for plaintiffs in error. 


Lyon & GresnaM, for defendants. 


BLANDFORD, Justice. 


When this case was here, as reported in 68 Ga., 790, a 
majority of this court held, “ While a chancellor at cham- 
bers, on full notice to all parties, may order a sale of trust 
property, he has no power to grant authority to a trustee 
to mortgage a trust estate, and a mortgage so given will 
not bind the cestucs que trust.”"* When this case was 
returned to the count below, the plaintiffs in error, who 
were the defendants to the bill, filed a cross-bill, in which 
they alleged that Mrs. Juliet Iverson, who was one of the 
cestuis que trust, was the life tenant in the property mort- 
gaged, and that she was sui juris as to this property mort- 
gaged, and that, as she had consented to the bill filed by 
the trustee and consented to the order of the chancellor 
authorizing the trustee to mortgage the trust property, 
she was bound thereby, and that the mortgage should 
be foreclosed so far as her interest in the property extends. 
The court below refused to allow this. It is clear that if 
Mrs. Iverson owned a life estate in this property, she might 
charge the same with any debt or obligation of her own, 
and that she might mortgage the same for sued debts; but 
in the case before us, it does not appear that she consented 
that her trustee should mortgage her separate life estate in 
the property, but the consent was that the whole property, 
including her life estate and the remainder interest of her 
children in the property, might be mortgaged to pay the 
debt of plaintiffs in error; she might have thus consented 


*The principle ruled in 68 Ga., 790, has been since overruled in Weems, trustee, vs. 
Goker, 70 Ga., 746. (Rep.) 
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and been unwilling that her separate interest in the prop- 
erty should have been mortgaged to pay this debt; besides, 
the decision referred to declares that the mortgage given 
does not bind her. The bill in the case referred to in 68 
Ga., 790, was specially demurred to, on the ground that 
Mrs. Iverson could mortgage this property, and that the 
mortgage was good as to her, and this court then held the 
demurrer was bad. Whether this decision be right or 
wrong, it is the law of this case; itis res adjudicata. 
Plaintiffs further insist that plaintiffs’ debt was created . 
for the benefit of the trust estate, and they ask that it be 
decreed to be a charge on the same; butit is replied that 
the debt was created in 1866, and the cross-bill was not 
filed until 1884, and that the same is stale and became 
barred by the statute of limitations. This is certainly a 
good reply to the cross-bill, and while we unanimously 
disapprove of the decision which is referred to as made 
in this case, our obligation to the law of this case, as ren- 


dered in that decision, obliges us to affirm the decision and 
judgment of the court below. 
Judgment affirmed. 


Fiournoy & Eppine vs. Rutiepex et ai. 


1, A summons of garnishment was sued out, directed ‘‘ To D. F. Wil- 
cox, agent for Merchants’ Insurance Company, of Newark, Insur- 
ance Company of North America, Western Assurance Company, 
Crescent Insurance Company,’’ in which it was étated that, ‘‘ You 
are hereby required personally to appear at the superior court 
: to answer upon oath . . whatsaid insurance companies 
named above are indebted to the said (defendant), or what prop- 
erty or effects you have in your hands belonging to the defend- 
ant,’’ etc. : 

Held, that the summons of garnishment was sufficient, although it . 
embraced several foreign insurance companies, being directed to 
one person who is agent for them all. It is not joint as to these 
companies, but several, and they are not sued jointly because em- - 
braced in the same process. (Blandford, J.). 

2. After summons of garnishment has been issued and served, and 
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the garnishee has appeared and filed an answer, admitting in- 
debtness to the defendant, and tendered the money in court in 
discharge of its liability under the garnishment, it is too late to 
tender an issue and traverse as to the legality of the summons of 
garnishment or return of the sheriff. Appearance and pleading 
waives all objection to the process and return of the officer. 


October 21, 1884. 


Garnishment. Parties. Principa. and Agent. Process, . 
Waiver. Before Judge Wms. Muscogee Superior Court. 
May Term, 1884. 


Reported in the decision: 
Hatcuer & Prasopy, for plaintiffs in error. 


Pzasopy & Brannon; Gorrcnrus & Cuappety; L. F. 
GarrarbD, for defendants. 


BLANDFORD, Justice. 


On the 14th day of January, 1884, plaintiffs in error, 
Flournoy & Epping, caused an attachment toissue in their 
favor for the sum of $260.75 against W. T. Rutledge, and 
had the same levied by service of summons of garnish- 
ment on the Merchants’ Insurance Company, of Newark, 
on the Insurance Company of North America, on the 
Western Assurance Company, and on the Crescent Insur- 
ance Company. 

On the 7th day of March, 1884, D. F. Wilcox, agent, 
filed their four separate answers, one for each of the above 
named companies, admitting an indebtedness on the part 
of each company to W.T. Rutledge of the sum of $433.90, 
which said answers were supplemented by further answer 
from D. F. Wilcox, filed on the 12th day of May, 1884, 
setting forth that the facts contained in said answers were 


On the 3d day of June, 1884, D. F. Wilcox, as agent of the 
Merchants’ Insurance Oompany, of Newark, New Jersey, 
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filed a traverse to the return of the sheriff of his levy of 
attachment, by service of summons of garnishment, in the 
following words, to-wit: 


‘* And now comes the Merchants’ Insurance Company, of Newark, 
N. J., the garnishee in the above stated case, and traverses and de- 
nies the following return made by J. G. Burrus, sheriff of said county, 
made on the writ of attachment, and also on the writ of garnishment 
issued in said case, in the words following, to-wit: 

‘«* Executed the within attachment by serving a summons of gar- 
nishment on the following companies, to-wit: Merchants’ Insurance 
Company, of Newark, N. J.; Western Assurance Company, of To. 
ronto, Canada; Insurance Company of North America, Philadelphia ; 
Crescent Insurance Company, of New Orleans, by handing said sum- 
mons of garnishment to D. F. Wilcox, agent of said companies at 
Columbus, Muscogee county, Georgia, at 10 o’clock and 30 minutes 
A. M., January 14th, 1884. J. G. Burrus, Sheriff.’ 


And also the following return made by J. G. Burrus, sheriff, 
to-wit : 

‘¢* Executed the within by serving a summons of garnishment on 
the following companies, to-wit: Merchants’ Insurance Company, of 
Newark, N. J.; Western Assurance Company, of Toronto, Canada; 
Insurance Company of North America, Philadelphia ; Crescent Insur- 
ance Company, of New Orleans, by handing said summons of gar- 
nishment to D. F. Wilcox, agent of said companies at Columbus, 
Muscogee county, Georgia, 10 o’clock and 30 minutes a. m., January 
14th, 1884. J. G. Burrus, Sheriff.’ 


‘And this respondent says that the saia returns are not true in 
this: that the said J. G. Burrus, sheriff, served but one summons of 
garnishment in said case upon the said Wilcox, which is in the fol- 
lowing words and figures, to-wit: 


‘¢¢Srate or GEorGiaA, Muscogee County: 


‘To D. F. Wilcox, agent for Merchants’ Insurance Company, of 
Newark, Insurance Company of North America, Western Assurance 
Company, Crescent Insurance Company: You are hereby required 
personally to attend at the superior court, to be held for Muscogee 
county, on the 2d Monday of May next, to answer upon oath, in gar- 
nishment, at the instance of Flournoy & Epping, against William T. 
Rutledge, what said insurance companies named above are indebted 
to the said William T. Rutledge, or what property or effects you have 
in your hands belonging to the defendant, and also what you have 
become indebted to the defendant, or what property and effects of 


v 73-48 
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defendant you have received since the time of the service hereof. 
This 14th day of January, 1884. 
M. C. Woorten, N. P. & Ex-off. J. P. [L. 8.]’ 


‘* And this respondent says that neither said attachment nor said 
garnishment were served otherwise, or in any other manner, than by 
the service of said summons of garnishment as above set forth by 
said J. G. Burrus, sheriff, upon the said D. F. Wilcox, and that the 
service of said summons, as aforesaid, is the service set forth and 
described by said sheriff in his said return. 

‘* And this respondent says that the service of said summons, as 
aforesaid, on said D. F. Wilcox was not and is not a service of sum- 
mons of garnishment upon this respondent, and of this it puts itself 
upon the county. 

Goetcuivus & CHAPPELL, Attys. for the Garnishee. 


“*Groraia, Muscogee County: 

**D. F. Wilcox, agent for the Merchants’ Insurance Company, of 
Newark, N. J., comes before me, and, being duly sworn, says that the 
facts set forth in the foregoing traverse are true as therein stated. 

‘* Sworn to and subscribed before me this day of May, 1884. 

““D. F. Wicox.’’ 

To which said traverse plaintiffs in error, Flournoy & 
Epping, filed their demurrer, which, after argument, was 
overruled by the court, to which plaintiff excepted and 
assign as error No. 1. 

1. For myself, I think that the process, the summons 
of garnishment in this case, was sufficient, notwithstanding 
it embraced several parties who are foreign insurance com- 
panies, it being directed to one person who is agent for all 
the companies. It is not joint as to these companies, but 
several. They are required severally to answer the gar- 
nishment, and I cannot see how they can be considered 
as being sued jointly because they are embraced in the 
same process. 46 Ga., 606. 

2. However this may be, we are all agreed that the de- 
fendant in error, after it had appeared and filed an answer, 
admitted indebtedness to the defendant in attachment, 
and offered and tendered the money in court, in discharge 
of its liability under the garnishment, was too late to ten- 
der an issue and traverse as to the legality of the summons 
of garnishment or return of the sheriff. Appearance and 
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pleading waived all objections as to the process and return 
of the officer. Oode, §§3335; 59 Ga., 463; 41 Jd., 202; 
51 Id.,114; 56 Jd.,51, 195,517; 58 Zd.,417; 56 1d.,394; 
25 Jd., 646. These authorities fully sustain this position. 
Judgment reversed. 








BALDWIN vs. HIERs. 










1. Where one, whose son desired to purchase certain goods, agreed 
with the owner that if he would let the son have such goods, he 
(the father) would see the debt paid or would pay it, this was an 
original and not a collateral undertaking; and being founded on a 
sufficient consideration, is good and binding on the promisor. 
Had the promise been that the father would pay the debt if the 
son did not, such a promise would have been to answer for the 
debt, default or miscarriage of another, and would have been void 
unless in writing. 

. That the promisor was sued in a justice’s court as a guarantor 
would make no difference, there being no pleadings in that court. 

3. Although the evidence was conflicting, and this court would have 

been satisfied to have allowed a verdict in the justice’s court to 

stand, yet, where the judge of the superior court has set aside the 
verdict on certiorari, it is equivalent to the grant of a first new 
trial, and this curt will not interfere. 


October 2, 1884. 










bo 

















Contracts. Debtor and Creditor. Statute of Frauds. 
Guaranty. Justice Courts. Practice in Superior Court. 
Certiorari. Before Judge Cuarke. Terrell Superior 
Court. May Term, 1884. 













L. S. Baldwin brought suit against Charles Hiers, and 
John A. Hiers as guarantor, in a justice’s court, on March 
22,1881. The account attached to the summons was in 
the name of Charles Hiers. The justice entered judgment 
for the plaintiff, an appeal was entered, the jury found 
for the plaintiff, and a certiorari was sued out by the de- 
fendant, John A. Hiers. The evidence for the plaintiff on 
the trial in the justice’s court was that Charles Hiers was 
the minor son of John A. Hiers; that the latter told 
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plaintiff to let Charles and another son have goods and 
charge them to the one who purchased them; to let them 
have goods, and he (John A.) would see that plaintiff got 
the money for them; and the goods were furnished ac- 
cordingly. 

Defendant, John A., denied any such agreement, or that 
he owed the account, and testified that the son worked for 
himself during the year. The son denied the correctness 
of the account, and asserted that he purchased most of the 
goods charged, but that some of the account was really for 
whiskey, though charged under other names. 

The court sustained the certiorari and ordered a new 
trial. Plaintiff excepted. 


T. H. Pickett, by brief, for plaintiff in error. 


G. W. Warwick; L. OC. Hoyt, by R. J. Jorpan, for de- 
fendant. 


BLANDFORD, Justice. 


1. The plaintiff sued the defendant in a justice’s court 
as guarantor, and obtained a verdict in his favor. The 
evidence showed that the son of the defendant wished to 
purchase goods from the plaintiff, and the defendant agreed 
if plaintiff would let defendant’s son have the goods, he, 
defendant, would see it paid. This was an original and 
not a collateral undertaking. {If the promise had been 
that he would pay the debt if his son did not, then such a 
promise would be void unless reduced to writing ; it would 
be a promise to answer for the debt, default or miscarriage 
of another, but an undertaking that if plaintiff would let 
defendant’s son have goods, he would see it paid, or would 
pay it himself, is an original undertaking, founded on a 
sufficient consideration, and is good and binding on de- 
fendant. > 

2. And the defendant being sued in a justice’s court as 





SEPTEMBER TERM, 1884. 741 


Whitehead vs. McBride, administrator. 


guarantor would make no difference, as there are no plead- 
ings in that court. 

3. We think the evidence was sufficient to sustain the 
verdict and judgment in the justice’s court, and would 
have been satisfied if the court below had allowed the 
same to stand; but as the court thought proper to reverse 
and set aside the judgment of the justice’s court, we will 
not interfere, as this is equivalent to the first grant ofa 
new trial. The court below is nearer the parties and wit- 
nesses than we are. The testimony is conflicting, and we 
will let the judgment of the court below stand. 

Judgment affirmed. 


WHuitEHEAD vs. McBring, administrator. 


The statutes of distribution, as codified in section 2533 of the Code, 
are in apparent conflict with the statutes providing for year’s sup- 
port, as codified in section 2571, upon the point of preference be- 
tween a physician’s bill for services in last sickness and year’s 
support for the family. In construing both and examining the 
original acts of the general assembly on the respective subjects. 

Held, that, inasmuch as the year’s support is a charge upon the estate, 
with or without administration, and provision is made for its being 
set apart without any representation upon the estate, it has pref- 
erence over all debts, physician’s bills for last sickness included. 

(a.) The attention of the general assembly now in session is called 
to the conflict. 


December 2, 1884. (Head-notes by the court.) 


Year’s Support. Administrators and Executors. Ks. 
tates. Before Judge Carswe:t. Jefferson Superior Court. 
May Term, 1384. 


McBride, administrator, filed his bill for injunction, in- 
terpleader and direction. Among the claims against the 
estate was a physician’s bill for services rendered during 
the last sickness of the deceased, and also a claim for 
year’s support by his widow and minor children. The ad- 
ministrator, believing the latter to be the superior claim, 
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paid it, and this was the real point of contest. The case 
was submitted to the presiding judge without ajury. He 
held that the administrator acted properly in paying the 
year’s support before the physician’s bill, and to this judg- 
ment exception was taken. 


GaMBLE & Honter, for plaintiff in error. 
Patties & Wynne, for defendant. 


Jackson, Chief Justice. 


The question made by this record is, which has prefer- 
ence in the distribution of a decedent’s estate, the physi- 
cian’s bill for medical services in the last sickness or the 
year’s support of the family of deceased ? 

The statute of distributions, codified in section 2533 of 
our Code, and the statutes providing for the support of the 
family, codified in section 2571, are in conflict; and the 
solution of the difficulty and ascertainment of the true 
law cannot be easily reached. It would be well that the 
general assembly, now in session, declare it; and to expe- 
dite its action, we give at once our adjudication upon the 
point. 

By section 2533 of the Code, the funeral expenses, in- 
cluding the physician’s bill for medical services in the last 
sickness, have preference over the year’s support and the 
costs of administration, with which that family support for 
a year isranked. But in section 2571 it is declared that, 
‘‘among the necessary expenses of administration, and to 
be preferred before all other debts, is the provision for the 
cupport of the family.” The physician’s bill is certainly 
a debt, and the year’s support has preference over all 
debts by this section, and therefore over this debt. 

So the two sections collide, and when the syllabus was 
published in “The Atlanta Constitution,” the attention 
of the general assembly, then in session, was invited to it. 
Until that body acts, it is our duty to decide between them. 
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We think that the error is made in the codification found 
in section 2533, where effect is given to the words, “among 
the necessary expenses of administration,” codified in 
2571, but no effect is given to other words in the same 
section bearing on this point of priority of payment and 
controlling it, to-wit, ‘and to be preferred before all other 
debts,” which words mean that the year’s support is not 
only to be among the necessary expenses of administra- 
tion, but to be preferred to all debts. So that if prefer- 
ence be given to any other debt over other expenses of 
administration, it cannot be over this expense, to-wit, the 
year’s support. This charge is not only one expense of 
administration, but an expense which has preference in 
payment before every other debt. 

But as if to conclude the point and put it beyond cavil, 
section 2571 declares that this year’s support is to be set 
apart, whether there be administration or not, enacting 
that, *‘ Upon the death of any person, testate or intestate, 
leaving an estate solvent or insolvent, and leaving a widow 
and minor child or children, or minor child or children 
only, it shall be the duty of the ordinary, on the applica- 
tion of the widow, or the guardian of the child or children, 
or any other person in their behalf, on notice to the repre- 
sentative of the estate (if there is one, and if none with- 
out notice), to appoint five discreet appraisers,” ete. 
So that, whether there be administration or not, whether 
the children have guardian or not, whether the estate be 
solvent or not, the family is to be supported for a year, if 
the deceased leaves enough to support them. It is a charge 
on the property, and such a charge as needs no adminis- 
tration to enforce. Therefore it is a charge above and be- 
yond and independent of administration and its expenses, 
and stands before all debts and all other expenses of ad- 
ministration, and dispenses with all those expenses. It is 
thus clear that it must have preference over the physician’s 
debt, just and equitable as that debt is. 
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An examination of all the acts on the subject, codified 
in these sections, which has been carefully made, confirms 
this view of the law as it now stands. 

Judgment affirmed. 


Tue CENTRAL RAILROAD vs. HARRISON. 


Where the rule of a railroad company provided that, while a coupler 
was between the cars, the train should not be put in motion, a 
coupler so engaged had the right to presume that it would not be 
moved, and that he could pass between the projecting beams of 
the cars, which he could have done if the train had not been moved; 
and if, while so passing ont, under a signal given by another ser- 
vant of the company, the engineer backed the train, and the 
coupler was caught between the projecting beams and crushed to 
death, if he were a minor, his father could recover for the loss of 

‘his services; and a recovery would not be prevented by the fact 
that the deceased might have passed under the beams in safety by 
stooping. 

October 21, 1884. 


Railroads. Damages. Negligence. Master and Ser- 
vant. Beforc Judge Simmons Bibb Superior Court. 
October Term, 1883. 


To the report contained in the decision, it is oniy neces- 
sary to add that the deceased was alleged to have been 
eighteen years and four months old at the time of his 
death; and that the jury found for the plaintiff $500.00. 
Defendant moved for a new trial, which was refused, and 
it excepted. 


Lyon & GresuaM, for plaintiff in error. 


Bacon & RuruerrorD, for efendant. 


BLANDFORD. Justice. 


The defendant sued the plaintiff in error for the homi- 
cide of his son, who was a minor, per quod servitium amisit. 
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It appears that plaintiff’s son was employed by the Cen- 
tral Railroad to couple and uncouple cars, and it was 
shown that there was arule of the company that, when 
the person so employed was engaged in coupling cars and 
while between the cars, the cars were not to be put 
in motion until the person so engaged had passed out from 
between the cars. While plaintiffs son was passing out 
from between the cars, and before he had passed out, the 
engineer, from a signal of another servant of the company; 
backed the train of cars, when he was caught between the 
projecting beams of the cars and crushed to death. If 
deceased had stooped, he could have passed under in safety. 

The plaintiff in error contends that the injury occurred 
by the fault of deceased, and that he is not without fault. 
It was shown that, if the cars had not been put in motion, 
deceased could have passed out in safety. The rule of the 
company being that, while the coupler was between the 
cars, the train should not be put in motion, the deceased 
had the right to suppose that it would not be moved 
and that he could pass between the beams, which it was 
shown he couid have done if the train had not been moved, 
We cannot see wherein deceased was at fault; it was as 
safe to pass through or between the projecting beams of 
the cars as it was to pass under the same, if thecars had 
not been putin motion. Who wasat fault? Clearly, from 
the proofs submitted, the servant which caused the train 
to be put in motion was at fault; and we cannot see how 
the deceased was in any fault whatever. Under the facts 
of this case, we are satisfied with the finding of the jury, 
and that there were no material errors committed on the 
trial by the court below. 

Let the judgment be affirmed. 
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Gaskins vs. THe OCrry or ATLANTA. 


. For discretionary acts, a municipal corporation is not liable; and 
where cities and towns are under no statutory obligation to light 
highways, they are not liable for a failure to do so. 

. In order to recover for a physical injury alleged to have resulted 
from the negligence of a municipal corporation, the defendant’s 
negligence must be the chief and preponderating cause thereof. 
Therefore, where a declaration alleged that the plaintiff attempted 
to cross a public street in a city after dark ; that the gas-lamps had 
not been lighted; that a street car was approaching, and its noise 
prevented his hearing the approach of a horse and wagon without 
a driver; while the failure to light the street. lamps prevented his 
seeing them, and he was run over by the runaway horse and in- 
jured, and therefore claimed damages against the city, such de- 
claration was demurrable 
January 21, 1885. 


Municipal Corporations. Damages. Negligence. Ac- 
tions. Before Judge Dorszy. City Court of Atlanta. 
December Term, 1883. 


Reported in the decision. 


MitLeper & Smita; Hayaoop & Martin, for plaintiff 
in error. 


W. T. Newman; E. A. Anater, for defendant. 


BLANDFORD, Justice. 


The plaintiff by his declaration averred that in the night- 
time, in thecity of Atlanta, when it was dark and the gas- 
lamps had not been lighted by the city, he attempted to 
cross Whitehall street; as the street cars were approaching 
with much noise, he was run over by a horse hitched to a 
wagon, which horse was without a driver; that by reason 
of the noise of the street car, he did not hear the horse and 
wagon, and by reason of the lamps not being lighted, he 
could not see the horse and wagon, and that he was greatly 
injured and damaged. The defendant demurred to plain- 
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tiffs declaration, upon the ground that the same did not 
set forth a cause of action against the city. The court 
sustained the demurrer and dismissed plaintiff’s action, and 
this ruling is assigned as error. 

This court has he!d that, for discretionary acts, it is clear 
the city is not liable; any other rule would set up courts 
and juries as their overseers. Collins vs. Mayor, ete., of 
Macon, 70 Ga., 518; Tuggle vs. Atlanta, 57 Ga., 114; 
Rivers vs. Augusta, 65 Ga., 378. 

Where cities and towns are under no statutory obligation 
to light highways, they are not liable for failure in this 
respect. Wharton on Neg., §973; 1 Allen, 30; 100 Mass., 
255; 106 Mass., 276. 

Again, it has been held that defendant’s negligence 
must be the chief, the preponderating cause, before it 
could be the subject of recovery. 66 Ga., 75; Code, §3072; 
83 Ill., 442. 

In this case, it is manifest that the proximate cause of 
the injury as the runaway horse and the noise of the 
street car, as averred in the declaration; and even if de- 
fendant was in fault in not having its gas-lamps lighted 
up, yet it would not be liable under the allegations in 
plaintiff's declaration. 

The judgment of the court sustaining the demurrer to 
and dismissing plaintiff's declaration was right, and the 
same is affirmed. 

Judgment affirmed. 


Burns vs. THE State oF GEORGIA. 


. The indictment in this case for harboring seamen in the city of 
Savannah was sufficient, being such that the nature of the offense 
charged cannot be easily understood. 

. Whether §§4964, 4965 of the Code, providing for taking testimony 
in writing in certain criminal cases, in which a shipmaster, super- 
cargo, seaman, etc., may be a witness, are not unconstitutional. 
Quexre? 
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. The notice of the taking of such testimony required by those sec- 
tions must be personal. The leaving of a written notice at the 
residence of a party is not sufficient, and the evidence taken there- 
under is not admissible. 


December 19, 1884, 


Criminal Law. Indictment. Evidence. Notice. Oon- 
stitutional Law. Before Judge Harpen. City Court of 
Savannah. February Term, 1884. 


Reported in the decision. 


J. J. Aprams, by brief, for plaintiff in error. 


W. G. Cuaron, solicitor general, for the state. 
BLANDFORD, Justice. 


The plaintiff in error was indicted, under section 1552 of 
the Code, for harboring seamen. 

1. The indictment in this case was sufficient, it being, 
in the language of the Code, §4628, such that the nature 
of the offense charged could be easily understood. 

%, 3. On the trial of the case, certain testimony taken by 
the city judge in writing, which was the evidence of the 
captain of the ship to prove the desertion of the seamen, 
and that they were articled seamen, was offered in evi- 
dence by the state. It was objected to, upon the ground 
that sections 4964 and 4965 of the Code were unconstitu- 
tional, null and void, in that they violate that provision in 
the constitution of this state which gave the accused the 
right to be confronted with the witnesses which testify 
against him, and because this testimony was taken with- 
out notice, having been served upon the accused in person, 
the record showing that he was served by leaving the 
notice at his house or residence. These objections were 
overruled by the court, and defendant excepted. 

We do not decide the constitutionality of this law, as it 
is not necessary to do so to determine this case, but it may 
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not be amiss to state that the constitution of this state is 
of force and operative in the city of Savannah. 

The defendant should have been served personally with 
the notice that the testimony of the state’s witnesses was 
going to be taken in writing by the judge of the city court. 
Having failed so to do, the objection to the admission of 
this evidence was good, and should have been sustained 
by the court. 

Judgment reversed. 


Kworr, administrator, et al. vs. Raymonp et al. 


(Jackson, C. J., being disqualified, Judge Clarke, of the Pataula circuit, was desig- 
nated to preside in his stead.] 


. Where one who made a deed to land continued to manage and 
control the property, creating tenancy and collecting rents, it was 
admissible to show that he stated that he was collecting for his 
vendee, that the property belonged to the latter, and referred per- 
sons to him for the purpose of effecting leases. Such statements 
tended to show that the acts so done were, in effect, those of the 
vendee. 

(a.) If the person making such statements never had legal title him- 
self, but was a continuing trustee for children, his admissions, while 
actually engaged in handling the subject-matter of the trust, in 
such acts as collecting the rents, would be good against the cestuis 
que trust. They were part of the res geste. 

. The weight of the evidence is that the possession of the tenant on 
the land was the possession of the vendee thereof, and so far as 
the verdict found this fact, it was not contrary to law or the evi- 
dence. 

. If, at the time a conveyance was made, there was a tenant on the 
land, placed there by the grantor, if that tenant continued to re- 
side on the land, treating and dealing with the grantor, but the 
latter was acting for his grantee, then the tenant became the ten- 
ant of the grantee, and his possession was that of the grantee. 

. By such possession under written evidence of title for seven years, 
the title of the grantee, though defective originally, would become 
perfect by prescription. 

. If the grantee, through such a tenant, was in possession of only a 
part of the tract, the law would construe the possession to extend 
to the entire tract covered by the deed. 
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. If the grantee had such adverse possession of the land for seven 
years, upon dispossession he would be entitled to recover it; and 
there was no error in so charging, unless the presiding judge erred 
in assuming that the defendants were in a position to be affected 
by the statutory bar. 

. The abstract principles laid down in the 11th, 12th, 13th, 14th, 
15th and 21st grounds of the motion for new trial were the familiar 
rules of law as to what constitutes possession, its continuousness, 
its adverseness, and what is color of title; and those charges were 
correct, unless it was error to assume that, in this case, the only 
question of fact was whether the plaintiff had had the seven years’ 
possession. 

. Time runs against the equitable estate of minors, if the legal estate 
resides in one competent to assert their rights. 

. Children provided for in a marriage settlement, wnere tnere are 
not words to indicate affirmatively a different import, are pre- 
sumed to be the children of the marriage which gives occasion to 
the settlement. In the present case, there are no contrary words, 
or, if any, so weak as to be easily overcome; and the children in- 
tended to take in remainder were such as might be the offspring 
of that marriage. Children who might be the offspring of a second 
marriage of the wife, after the death of her then husband, were not 
contemplated. 

-) Upon the expiration of such marriage settlement by the death 
of the husband without children having been born to them, the 
entire beneficial interest would have reverted to his estate, were 
it not for the peculiarities of this agreement. Under it, when the 
marriage settlement became functus officio, the legal title in fee 
simple and the entire equitable interest reverted to the wife, and, 
upon her re-marriage prior to 1866, the marital rights of her hus- 
band attached. 

10. The admission of illegal evidence, in support of what is conclu- 
sively proved by evidence which the objecting party has already 
introduced, is no ground for a new trial. 

(a.) Where the wife and her second husband filed a bill to compel 
the transfer of stock which had been purchased with funds falling 
under the marriage settlement, and which had been sold by them, 
and the trustee under the settlement was a party, he represented 
the children, who claim under him, and the record construing the 
settlement was admissible in evidence to bind them. 

(b.) After the re-marriage of the wife, a conveyance by her second 
husband, whose marital rights had attached, carried the title ; and 
a charge to that effect was not error. 

11. In the case of Wetter, trustee, vs. Walker, 62 Ga., 142, it was held 
that under the second item of the will of Margaret Telfair, the 
present defendants became entitled to the entire beneficial re- 
mainder after their mother’s death. 
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(a.) The statute of uses (27 Henry VIII, ch. 10) is in force in Geor- 
gia, but this is true only in a qualified sense. 

(8.) Executed and executory trusts at common law and under the 
Code defined and discussed. 

(c.) To ascertain the meaning of contracts, wills, etc., they should 
be construed or interpreted by the law in force at the time of their 
making; but whether or not a trust is executed and the legal title 
passes to the beneficiary does not depend upon the law of force 
when the trust was created, but depends upon the law of force at 
the time when the trust is claimed to be terminated. 

(d.) When the minor beneficiary of such a trust becomes of age, the 
legal title vests in him. 

(e.) The legal title ‘o trust property for the benefit of minors being 
in a trustee for them, time would run against the cestuis que trust 
during possession adverse to him. 

12. Where one, who held the title to realty as trustee for certain 
minors, made a deed thereto as an incividual, this did not estop 
him as trustee from bringing suit against the purchaser, and pre- 
scription was not thereby prevented from running in favor of the 
purchaser, if in possession. 

13. Where one, holding land as a trustee, made a deed thereto indi- 
vidually, in which the land was described as ‘‘ formerly owned by 
Barak and William Gibbons,’’ and, on the same day, made, with 
the grantee in the decd, a written agreement in which the premises 
were described as ‘‘now owned by me, and formerly belonging to 
the family of my deceased wife,’’ and where the grants, deed and 
wills, by which the title is traced through the Gibbonses and 
through the family of the grantor’s wife, were on record at the 
time the deed was made by him, this did not amount to actual 
notice of the trust to the purchaser. A charge that constructive 
notice would prevent the purchaser from getting title by his deed, 
but would rot defeat prescription, and that notice to affect that 
result must be such actual notice as to make it a moral fraud in 
the purchaser to buy and set up title, contained no error as against 
the defendants. 

.) If there were any evidence of actual notice, a charge that there 
was none would have been error; but where there is no such evi- 
dence, such a charge will not require a new trial. 

.) The court below was authorized to make the assumption that 
the only question of fact in the case was, whether plaintiffs had 
had seven years’ continuous, adverse possession before they were 
ousted. The charge on this point was right; the verdict follows 
it, and was sustained by the evidence. 

February 7, 1885. 


Evidence. Principal and Agent. Possession. es 
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Gestw. Prescription. Infancy. Minors. Husband and 
Wife. Words and Phrases. Estates. Reversions New 
Trial. Judgments. Trustees. Title. Contracts. Es- 
toppel. Deeds. Notice. Before Judge Apams. Chat- 
ham Superior Court. June Term, 1884. 


Reported in the decision. 


R. R. Ricuarps; W. M. Heywarp; T. M. Norwoop; 
JosEPpH A. Cronk; LesteR AND RAveENEL, for plaintiffs in 
error. 


Gro. A. Mercer, for defendants. 
CiaRKk, Judge. 


On May 10th, 1880, ejectment was begun in Chatham 
superior court, by the defendants in error, upon the follow- 
ing undisputed facts: 

On October ist, 1869, Augustus P. Wetter, for a valua- 
ble consideration, conveyed the premises, in fee simple, 
as his own property, to Dr. Erastus E. Marcy, who, on 
December 24th thereafter, made a deed of gift thereof to 
his daughter, Mrs. Emma Raymond. Wetter’s claim of 
title was based on the 2d item of the will of Margaret 
Telfair, his wife’s grandmother. But the construction 
thereof, which made him the beneficiary legatee, was over- 
ruled by this court in the case of Wetter, trustee, vs. Wal- 
ker, 62 Ga., 142. By that now undisputed interpretation, 
it is conceded that said Wetter had no title, in his own 
right, when he sold to Marcy, but that the defendants were 
entitled in remainder, the life tenant being dead. 

Neither said Marcy nor Mrs. Raymond ever had posses- 
sion in propria persona. But prior to said October Ist, 
to-wit, in January or February, 1869, Wetter had put 
into possession, as his tenant, one Jim Hamilton, who, at 
that date, was so holding, and continued to hold till the 
beginning of this suit. During the whole period from 





SEPTEMBER TERM, 1884. 753 


Knorr, admunistrator, et al. vs. Raymond ct al. 


October Ist, 1869, till his death, pending this suit, said 
Wetter resided on the western half of the Sharon planta- 
tion, the land deeded by him to Marcy being known as 
the eastern half of the same plantation. In September, 
1876, one Frank Sawyer, by virtue of a written contract 
of lease with one Weed, as agent for Marcy, went into 
possession of a portion of said eastern part. On February 
21st, 1879, R. E. Lester, as attorney at law for the children 
of said Wetter, demanded of said Sawyer the portion held 
by him; and shortly afterwards, said Wetter actually ousted 
Sawyer on a claim that the land belonged to his children, 
for whom he was trustee. About the same time, said Wet. 
ter, upon the same claim of right, put one Tom Campbell 
into possession of the whole of the disputed premises, 
subordinating Jim Hamilton to him. Thus, as conceded, 
whatever possession, or claim of being in possession, Marcy 
or Mrs. Raymond had, was terminated about February 21, 
1879. Said Wetter held till his death for his children. 

The suit, on the demises of Marcy and Mrs. Raymond, 
was brought against said Wetter. He dying pendente lite, 
his administrator, Louis Knorr, was substituted as a party. 
Edward Telfair Wetter and Alberta T. Gould, the two sur- 
viving of the said children, were also made defendants on 
their own motion, and, in like manner, said Knorr, as ad- 
ministrator of Conrad and of Meta Wetter, the deceased of 
said children. So the cause proceeded to trial, and to a 
verdict in favor of the plaintiffs, followed by a motion for 
a new trial by the defendants on forty-one grounds, upon 
the overruling of which error is here assigned 

1. The plaintiffs below relied mainly on prescriptive 
title by possession under color of Wetter’s said decd. 
Having never been in possession in their own persons, 
they claimed said Hamilton as their tenant. To establish 
this claim, they offered, and the court admitted, the follow- 
ing testimony of said Hamilton, to wit: “The rent” (paid 
by me) “was reduced to three dollars per month about 
1876. Captain Wetter” (¢. ¢e., Augustus P.) “ then told 

v 73-49 
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me that he had nothing to do with the rent,as he had sold 
the land to Dr. Marcy, and was collecting the rent for him, 
and that I must see Mr. Weed. . . . I failed to pay 
my rent in 1875. Wetter told me in 1875 he would have 
to put me off if I did not pay him the rent, which he said 
belonged to Marcy. In1873, for the first time, Wetter told 
me the place was Marcy’s. In 1877, he told me to see 
Weed. Captain Wetter collected rent from me from the 
time I first paid rent . . . till his death. I never 
paid rent to anybody but him.” 

Frank Sawyer was also allowed to testify for plaintiffs, 
on this point, as follows, to-wit: “In 1876, I went to 
Captain Wetter to lease a tract” (of the disputed prem- 
ises). ‘He told me Dr. Marcy owned the part I wanted, 
and that I must go to Mr. Weed, who was Dr. Marcy’s 
agent.” 

These sayings of Captain’ Wetter, as to Marcy’s rights 
and his representing them,the defendants moved to ex- 
clude, or at least to have confined, in effect, to such per- 
sonal interests as Captain Wetter might appear to have in 
the lands, and denied effect as to the rights of any other 
defendant. The refusal of this motion is assumed as ground 
for a new trial. 

These statements of Captain Wetter are manifestly com- 
petent against himself as admissions. In this applica- 
tion of them, they go to show that, although he was man- 
aging and controlling the place, creating tenancy and 
collecting rents, he was doing all this for Marcy ; and that 
his acts of ownership and the possession thereby witnessed 
were Marcy’s. But, say the plaintiffs in error, such say- 
ings are not good to establish the same fact as against the 
children. They argue that Captain Wetter either was 
their continuing trustee, during the period covered by the 
statements, or, by reason of the trust having been executed, 
he had ceased to represent their title at all. If the former, 
they claim that the statements were not made in the line 
of his duty as such trustee—were not such admissions as 
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that agency authorized him to make. If the latter, they 
say, he not representing their rights, his sayings are those 
of a third party. 

We reply: If he was a continuing trustee, holding the 
legal title for them, his admissions, while actually handling 
the subject-matter of the trust, in such acts as collecting 
the rents (which as trustee he was authorized to do), would 
be good against them. Code, §3774. The Code, §2206, 
says: “ The declarations of the agent as to the business 
transacted by him are not admissible against the principal, 
unless they were a part of the negotiation and constituting 
the res geste, or else the agent be dead.” Captain Wetter 
was dead when the evidence was admitted. But whether 
he was a continuing trustee, or the trust had terminated, 
his statements were admissible as parts of the res geste. 
“ When it is necessary, in the course of a cause, to inquire 
into the nature of a particular act, or the intention of the 
person who did the act, proof of what the person said at 
the time of doing it is admissible evidence, as part of the 
res geste, for the purpose of showing its true character.” 
Bouvier’s Law Dict., Title Res Gesta; Code, §8773. In 
this cause, it was needful to inquire how, in what charac- 
ter, in whose right and for whom Captain Wetter was 
acting in controlling, leasing and collecting rents. The 
fact of his exercising such acts of ownership would receive 
its character, as being the assertion of dominion in his own 
right, or for some one else, from the intention with which 
he acted, if such intention was manifest. So his intention 
was to be “ inquired into.” His own declarations, while 
negotiating about the amount of the rent, and about its 
enforcement, and when called on to lease out a part of it, 
while he was controlling and directing, are parts of the 
res geste. Upon this principle, it is constantly held that 
the declarations of one in possession are admissible as to 
the claim under which he holds. So far does this doctrine 
go, that such statements are not only admissible against 
the tenant, and when made against his interest, but they 
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are admissible, even in his own behalf, against all the world, 
to prove adverse possession. Code, §3774; 16 Ga., 16; 
42 Id., 623; 62 Id., 53. 

The 5th, 6th, 7th and 8th grounds of the motion for a 
new trial are so many modes of objection to this evidence, 
and are thus adjudicated. 

2. These declarations of Oaptain Wetter, while he was 
so superintending this land, tend to show that he was 
Marcy’s agent therein, and that his occupation, by his ten- 
ant, Hamilton, was the possession of Marcy. There was 
no contradictory evidence as to the intention and charac- 
ter of such acts. On December 23, 1869, E. A. Raymond, 
in behalf of his wife, wrote to Captain Wetter as follows: 
“Dr. Marcy has lately presented to my wife a deed to 
that portion of Sharon plantation recently transferred to 
him by you. I shall be much obliged if you will forward 
to me a map of this portion of the property.” Wetter re- 
plies, January 16, 1870: “ The plat, or map, will be for- 
warded to you as soon as the county surveyor furnishes 
thesame. . . . . . About a week ago, I had an offer 
of $5,000 for my portion of Sharon, but declined the same. 
If you are desirous of selling your portion, inform me at 
once of the fact, and I will act for you, and I have no 
doubt that the same party will purchase it.” This corre- 
spondence, without objection by defendants, was intro- 
duced by plaintiffs. It strongly corroborates the conclu- 
sion inferred from the testimony of Hamilton and Sawyer. 
Thus the weight of the evidence is that Hamilton’s posses- 
sion was Marcy’s. So far as the jury found that fact, the 
verdict was not “contrary to law” or “ to evidence.” 42 
Ga., 626. 

3. The court charged the jury: “If, at the time of the 
conveyance by Wetter, there was a tenant on the land, 
placed there by Wetter,—if that tenant continued to reside 
on the land, treating and dealing with Wetter, but Wetter 
acting for the plaintiff, {hen this tenant became the tenant 
of the plaintiff, and his possession was the possession of 
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the plaintiff.” This charge is the 11th ground in the mo- 
tion for a new trial. That was right. 44 Ga., 76. 

4, The 12th ground complains of a charge, that by such 
possession, under written evidence of title for seven years, 
plaintiffs title, though defective originally, would become 
perfect by prescription. The abstract principle of this 
charge is but a corollary from the preceding. 

5. The charge recited in the 13th ground declares the 
familiar principle that, if the plaintiffs were «in the actual 
possession of but a part of the tract, the law would con- 
strue the possession to extend to the entire tract covered 
by the deed,” and merely applies that rule toa possession 
by the plaintiff through such a tenant. The application 
seems obviously right. 

6. The 14th ground assigns as error this charge: “If 
this plaintiff has had this adverse possession of this land 
under written evidence of title for seven years, she is 
entitled to a verdict.” This instruction is manifestly the 
law, unless the judge erred in assuming therein that the 
defendants below were in a position to be affected by the 
statutory bar. Of that we will treat hereafter. 

7. The charge impeached by the 10th ground of the 
motion also assumes that, in this case, the only question 
of fact is, whether plaintiffs have had the seven years’ pos- 
session. That assumption of the court is maintained 
through the charges recited in the 11th, 12th, 13th, 14th, 
15th and 21st grounds. Whether the judge erred in that 
assumption will be hereafter considered. For the present, 
we say that the abstract principles stated in those instruc- 
tions are but the familiar rules of the law as to what con- 
stitutes the possession of a party ; what constitues its con- 
tinuousness and its adverseness. and what constitutes color 
of title. 

8, 9. Thus far, we have been reviewing the skirmish 
line. Now we reach the substantial part of the fortifica- 
tions, behind which the defence below was made. 

It is established and conceded that even the oldest of 
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Captain Wetter’s children was a minor in 1879, when their 
father, in their behalf, terminated the possession of the 
plaintiffs. During their minority it is claimed that the 
nearly ten years of possession by plaintiffs (if a fact) 
would not barthem. To this the plaintiffs below replied: 
Though the children were minors, yet the legal title was, 
during that time, in Captain Wetter as their trustee. It 
is conceded as the well settled law that time does run 
against the equitable estate of minors, if the legal estate 
resides in one competent to assert their rights. 8 Ga., 6; 
51 /d., 1389; 55 Jd., 25; 61 Jd., 54; 65 Jd., 571; 66 Td, 
324; Ford et al. vs. Cook et al., 73 Ga., 215. 

But the defendants deny that their father did, as trustee, 
hold the legal title. They maintain that the legal title to 
a large interest in this land (or to the whole) had vested 
in them prior to October 1st, 1869, the date of their father’s 
sale to Marcy. They claim that such title to a large in- 
terest so vested under a marriage settlement between their 
mother, the late Mrs. A. P. Wetter, and her first husband, 
Charles Arnold. They maintain that to whatever interest 
they did not so acquire such title, they did acquire the 
legal title by virtue of the aforesaid 2d item of the will of 
Margaret Telfair, their great grandmother. The point of 
time at which they claim that the legal title to any or all 
of the property vested in them. is the date of their mother’s 
death in 1866. 

We will consider separately these two sources of their 
claim to such title. 

The said marriage settlement 1s in evidence. It is cailed 
an “ indenture,” being a contract between Charles S. Ar- 
nold and his wife, Alberta, and Edward Padelford, as 
trustee. Its date is June 2,1848. It recites certain in- 
terests which she held in this and other property before the 
coverture ; and the anten:iptial intention of the parties that 
a settlement thereof should be made before the marriage, 
“in trust for the benefit of the said” wife, “ and upon other 
trusts and for other uses.” It proceeds upon consideration 
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of “ the love and affection he bears to his said wife,” and 
of the said antenuptial intention, and in fulfilment of 
such intent, to provide the settlement so intended. It 
conveys the premises, in fee simple, to said Padelford 
upon the trusts following: ; 

‘*Tn trust to and for the sole and separate use, benefit and behoof 
of the said Sarah Alberta, not subject to the debts of her said hus- 
band, for and during the term of her natural life; and from and im- 
mediately after her death, then in further trust to and for the use, 
benefit and behoof of the said Charles Arnold, during the term of 
his natural life, should he survive her; and from and immediately 
after the death of such survivor, then to such child or children of 
the said Sarah Alberta, as she may leave living at the time of her 
death, to them and their heirs forever.’’ 


Charles Arnold died first, leaving his widow childless. 
She married Captain Wetter in April, 1857, and died in 
1866, leaving the four children by Wetter above named. 
Now two conflicting constructions of this settlement are 
proposed, The plaintiffs below say that the exigency, 
which brought this settlement into existence was the mar- 
riage between Arnold and his wife and the possible con- 
sequences thereof; that such settlement contemplated 
and provided for the incidents of that marriage“ only ; that 
in so far as it makes provision for Mrs. Arnold’s children, 
it means her children by Arnold ‘The defendants below 
insist that the children made remaindermen by that set- 
tlement are Mrs. Arnold’s children by any marriage, whe 
may survive her. Being such themselves, they claim that, 
by the statute of uses, the trust in Padelford was executed 
at the death of their mother (Arnold being dead); and 
that the legal title in remainder then vested in them, as 
to so much of the property involved in the present suit 
as she owned at her death. They introduced evidence to 
define that part. 

In our opinion, from the face of this settsement, the law 
presumes that the possible children of Mrs. Arnold by 
Charles Arnold were the remaindermen provided for by 
it; and that when he died, leaving no issue, the settlement 
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was functus officio. Children provided for in a marriage 
settlement, where there are not words to indicate affirma- 
tively a different import, are presumed to be the children 
of the marriage which gives occasion to the settlement. 

Here are no contrary words, or if any, so weak as to be 
easily overcome. The words, “ such survivor,” upon whose 
death the children are to take, obviously refer to Charles 
Arnold. What was to occur upon her death had previ- 
ously been stated. Nothing is said about her surviving 
him. The contingency of his surviving her is expressly 
provided for, andimmediately after occur the words, “ upon 
the death of such survivor ;” 2. e., one so surviving as already 
described, who, by reason of survivorship, took a life estate. 
Mrs. Arnold’s life estate was not the result of survivorship. 
The children, who could take in remainder from and 
“immediately after the death of such survivor,” who had by 
survivorship enjoyed a life estate, must have been such as 
sprang from the marriage under discussion. That this 
settlement did not contemplate provision for the incidents 
of other marriages is also at least intimated by the fact 
that the settlement does not undertake to extend its pro- 
tection over her separate rights amid the dangers and 
exposures of future marriages, but stops with securing her 
life estate against liability “ to the debts of her said hus- 
band,” Charles Arnold. 

Upon the expiration of this marriage settlement by the 
death of Arnold, the entire beneficial interest would have 
reverted to Charles Arnold’s estate, on the ground that he 
was the original grantor, were it not for the peculiarities 
of this agreement. By its terms, he recognizes the prop- 
erty as having been absolutely hers before the marriage, 
and admits and sets up the antenuptial agreement, by 
which he was to derive, as his interest, the life estate after 
her death, as the only benefit through his marital union 
with her. It is evident that if this settlement had been 
made before the marriage (as the parties intended and, 
doubtless, agreed that it should be), she would have occu- 
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pied the position therein of the original grantor, out of 
whose absolute fee the less estates were to be carved, and 
unto whom, on the expiration of the particular estates, the 
reversion would have gone. Equity considers that done 
which should have been done; and this settlement recites 
that the said Arnold “ desires to carry out said intentions,” 
alleged to have been antenuptial. Under such a state of 
mutual obligations as admitted in this marriage settle- 
ment, and with no plain stipulations to the contrary, we 
hold that the husband could get no greater rights by im- 
plication than he would have gotten had they made the 
antenuptial settlement which they agreed to make. 
Therefore we hold that, when the marriage settlement 
became, as aforesaid, functus officio, the legal title in fee 
simple and the entire equitable interest reverted to Mrs. 
Arnold. On her intermarriage with Capt. Wetter, in 1857 
or 1858, without a property contract, his marital rights 
attached. At this point we pause in tracing the title 
downwards, to consider a question of evidence. 

10. To May term, 1858, of Chatham superior court, a 
bill was filed in favor of Capt. Wetter and wife and John 
C. Frazier vs. The Central Railroad and Banking Company 
of Georgia and Thomas Harden, which latter defendant 
had, by decree of the court, in 1854, at the instance of 
said Arnold and wife, been duly and regularly substituted 
for Padelford, as trustee under said settlement. The bill 
alleged that said Wetter and wife had sold to said Frazier 
certain shares in the stock of said corporation, which shares 
were the proceeds of a part of the property which said 
Padelford, as trustee, and said Harden, as his successor, 
had held in trust under the said marriage settlement ; that 
said company refused to allow said shares to be trans- 
ferred on its books to said Frazier, because it claimed 
that, by virtue of said settlement, Mrs. Wetter had only a 
life estate in said property, and the remainder would go 
to any offspring which she, at her death, might leave. 
The complainants in said bill set up that, at the death of 
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said Arnold, in 1856, without issue of his marriage, the 
property had become his wife’s absolute estate, and that, 
by her second marriage, it had passed to said Wetter. 
Harden pleaded to the bill, setting up and exhibiting said 
settlement, alleging his trusteeship; the fact that the 
shares in question had, during his administration, become 
a part of the trust estate; and further alleging that, on 
January 23d, 1858, Mrs. Wetter had given birth to a son, 
still living, known by the [extraordinary] name of Edward 
Josiah Thomas Alexander Telfair Peter Carl Augustus 
Long Wetter, which son, said Harden urged, would, if he 
alone should survive his mother, be entitled to the whole 
of said property; or, if there were then other children of 
her, that they would together be entitled to it as remain- 
dermen under said settlement. Wherefore he plead non- 
joinder of this son as a party. 

Upon this plea, Judge William B. Fleming rendered a 
written decision, which was filed February 11, 1859, over- 
ruling said plea, and holding that said settlement did not 
provide for any children of Mrs. Arnold unless they were 
born unto Charles Arnold; and that, upon,his death and 
failure of such issue, she had become entitled to the re- 
version in fee. 

Upon the answers of said Harden and of the Central 
Railroad and Banking Company, in which it was further 
insisted that she was not entitled to the property beyond 
a life estate, but that, by said settlement, such children as 
she might leave would be the remaindermen, a verdict was 
rendered to the same effect, expressly ascertaining the re- 
version in fee simple to be in Mrs. Wetter, from the death 
of Arnold. The formal decree followed the verdict, Feb- 
ruary 24, 1859. 

Now, in the trial of the present cause below, and as pear- 
ing on the point of the construction of said marriage settle- 
ment as tothe rights of Mrs. Wetter’s children, plaintiffs 
offered the entire record above described, as evidence of 
an adjudication thereof against the defendants. Defend- 
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ants objected that they were not parties to said record, 
nor bound by it. The court admitted the record. The 
9th ground of the motion for new trial rests on the alleged 
error of this ruling. By the construction which we have 
already placed on the settlement, that decree was right, 
and did not injure defendants. If improper evidence, it 
was but an unnecessary accumulation on a point already 
conclusively established by the settlement itself, which 
the defendants had introduced as the basis of their claim. 
The admission of illegal evidence,in support of what is 
conclusively proved by evidence which the objecting party 
has already introduced, is no ground for a new trial. But 
whatever right or claim of right defendants could have 
through that settlement was represented by the trustee, 
who, according to their theory, held the legal title for 
them. In that aspect of the matter, the adjudication seems 
to bind them. 64 Ga., 675; 68 Zd., 402. 

This construction of the marriage settlement disposes 
of the 9th ground of the motion. It also disposes of such 
complaint as has been made against the charge stated in 
the 24th ground, because the court, in asserting therein 
that “the title to the whole property was originally in 
Mrs. Margaret Telfair,” discarded the claim of defendants 
to have received title to some interest: through said settle- 
ment. 

It being further in undisputed proof (introduced by de- 
fendants), that on May 13, 1859, Captain Wetter, clothed 
as he was with the whole title, as husband of Mrs. Wetter, 
conveyed the entire property to said Mrs. Telfair, and the 
defendants now claiming that under her said will they be- 
came invested with the title, there could be no error in 
the charge last referred to, in that it made the assertion 
aforesaid. Thus the 24th ground is completely adjudicated. 

The 40th and 41st grounds are refusals of the court to 
charge, on the written request of defendants, a construc- 
tion of said settlement contrary to our foregoing interpre- 
tation. Of course we see no error in that. 
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11. Thus we come to the next great question in this case. 
The defendants below say that whatever interest they did 
not get under the settlement [and that we see now is the 
whole] they were entitled to under the 2d item of said will. 
Here they enjoy the advantage of a conclusive adjudica- 
tion of this court, which is in their favor. In the above 
cited cause of Wetter, trustee, vs. Walker, 62 Ga., 142, it is 
held that, under the “ designation ” of “ next of kin,” etc., 
of Sarah Alberta Wetter, these, her children, became en- 
titled to the entire beneficial remainder after their mother’s 
death This is conceded as their right. But the plaintiffs 
reply to that good papertitle, their prescription under their 
deed from Captain Wetter. Defendants essay to rebut that 
by pleading their minority. Plaintiffs surrebut by alleg- 
ing that, although the defendants, the owners of the equit- 
able interest, were minors, yet that their father, by virtue 
of the will and the law, continued to hold the legal title 
in trust for them, and, therefore, that the statute ran in 
favor of plaintiffs. The defendants maintain that, at the 
death of their mother, the life tenant, the trust for them 
became executed by virtue of the statute of uses (27 of 
Henry VIII., ch. 10), and that the legal title at once 
vested in them. Thus arises the issue of law. Under that 
item of that will, did said trust become so executed at the 
death of Mrs. Wetter as to vest the legal title in her 
children ? 

The terms of said item are as follows: 

““T devise and bequeath to Augustus P. Wetter, the husband of my 
granddaughter, Sarah Alberta C. T. Wetter, all of my property, real 
and personal, . .. . to hold in trust for the sole and sepa- 
rate use of my said grauddaughter, . . . free from the debts, 

. etc., of her present or any future husband, during her natural 
life. In further trust, to convey the same, during the natural life of 
the said Sarah, . . . from time to time, to such persons, and in 
such portions, and on such considerations, as she may in writing re- 
quest. In further trust, upon her decease, to make such disposition 
of said property as she may, by any writing of a testamentary char- 
acter, direct. In further trust, should she dic intestate, to hold said 
property for the benefit of such persons as may, at the time of her 
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said decease, come under the designation of her next of kin by the 
statute of distributions at that time in force in the state of Georgia.’’ 


Mrs. Wetter died in 1866, these four children then sur- 
viving. 

The statute of the 27th Henry VIII, ch., 10 was en- 
acted in hostility to all trust estates. It was prompted by 
a feeling of discontent at the numerous inconveniences, 
which often worked injury and injustice, in consequence 
of the legal title being held by one, while the beneficial 
interest was in another. Inconyeniences to the cestui que 
trust, to the trustee, to creditors, to legal heirs, to pur- 
chasers, to the crown in cases of forfeiture—all such were 
tenderly considered, as is more particularly and learnedly 
set forth by Lord Bacon in his “ Reading upon the Statute 
of Uses,” being “ His Double Reading to the Honorable 
Society of Gray’s Inn, 42 Elizabeth.” But more especially 
was this statute designed to defeat the contrivances by 
which, in defiance of the various statutes of mortmain, there 


continued to be so much property dedicated to ecclesiasti- 
cal establishments. The terms of that statute (7. c., as to 
the body) are as follows : 


‘* Where any person or persons, stand or be seized, or any time 
hereafter shall happen to be seized, of and in any honors, castles, 
manors, lands, tenements, rents, services, reversions, remainders, or 
other hereditaments, to the use, confidence or trust of any other per- 
son or persons, or of any body politic, by reason of any bargain, sale, 
feoffment, fine, recovery, covenant, contract, agreement, will or oth- 
erwise by any manner of means, whatsoever it be, in every such case, 
all and every such person and persons, and bodies politic, that have 
or hereafter shall have any such use, confidence, or trust in fee simple, 
fee-tail, for term of life, or for years, or otherwise, or any use, confi- 
dence, or trust in remainder or reverter, shall from henceforth stand 
and be seized, deemed and adjudged in lawful seizin, estate and 
possession of and in the same honors, castles, manors, lands, tene- 
ments, rents, services, reversions, remainders and hereditaments, 
with their appurtenances, to allintents, constructions and purposes 
of law of and in such like estates as they had, or shall have in use, 
trust or confidence, of or in the same; and the estate, title, right and 
possession, that was in such person or persons, as were or hereafter 
shall be seized uf any lands, tenements or hereditaments, to the use, 
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confidence, or trust of any such person or persons, or of any body 
politic, shall be from henceforth clearly deemed and adjudged to be 
in him, or them, that have or hereafter shall have any such use, con- 
fidence or trust, after such quality, manner, form and condition, as 
they had before in or to the use, confidence or trust that was in 
them.”’ 


Now, it has been repeatedly said that this statute of 
uses is in force in Georgia. 54 Ga., 233; 57 Jd., 159. 

But that can be true in only a qualified sense. If that 
law were in force, in all its terms, there could stand no 
trust estate for any existing and ascertained beneficiary. 
The moment any arrangement was made, whereby any 
ascertained person was to enjoy the benefit, while another 
was to hold the legal title for him, eo instanti the use 
would be executed, the trustee would lose all title and 
right in the premises, and the usee (if allowed by law to 
hold property) would be clothed with the legal title and 
al: its incidents and consequences. But the court of chan- 
cery in England, which was always the nursing mother of 
trust estates, promptly put upon this statute a construction 
which deprived it of much of the force and effect which 
its authors intended. Among other limitations put on it, 
it was held to apply to passive trusts only, in which the 
trustee had nothing to do but to hold the title and let the 
beneficiary enjoy the use. But wherever there was some- 
thing still to be done by the trustee, the statute was held 
not to apply. In the former cases, the trusts were denom- 
inated, by the courts and lawyers, “ executed.” In the 
latter, they were called “executory.” Such, then, was the 
force of the terms “executed” and “ executory,” that the 
former always implied the legal title to be passed out of 
the trustee. 

The statute of uses, as construed by the English court of 
chancery, has been held to be inforcehere Theterms“ex- 
ecuted” and “executory”” have commonly been used in 
law parlance as meaning and implying the same as above; 
i. e., “executed” meant that the trustee had nothing to 
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do, but all was done which devolved on him for the pur- 
poses of the trust; and it implied, as a consequence, that 
the legal title had passed into the cestui que use; while 
‘“executory’’? meant the contrary state of facts, and im- 
plied the contrary consequence. We think it will here- 
after appear that those terms in the Code, while descrip- 
tive of the same state of facts as to the duties of the 
trustee, and therefore meaning the same as formerly, do 
not imply always the same conseauences as to the posi- 
tion of the legal title. 

The statute of uses, as above construed, has been re- 
peatedly applied by this court so as to declare trusts exe- 
cuted and the legal title vested in the cestui gue trust. 
In a number of these cases, the cestui que trust was a 
minor at the point of time when such execution of the 
trust was held to have occurred. Jordan vs. Thornton et 
al., 7 Ga., 517; Pope & Wife vs. Tucker, 23 Ga., 484; 
Bowman, ex’r and trustee, vs. Long, 26 Ga., 142; Walker 
vs. Watson, 32 Ga., 264; Milledge vs. Bryan, 49 Ga., 397 ; 
etc. In Milledge vs. Bryan, Mary Milledge made a 
trust deed, February 16, 1853, totrustees upon divers trusts; 
“ And in case the said party of the first part should die 
intestate, then to hold the same for Catherine Milledge, 
wife of John, and for the children of the said John and his 
said wife, living at the death of said party of the first part.” 
Gazaway L. Milledge, the plaintiff in the case, was a child 
of that marriage, and was nearly eight years old when 
Mary Milledge died intestate ; 7. ¢., September 28, 1856. 
He and three other children, younger, then in life, were 
held to be co-tenants with their said mother in the undi- 
vided property; and the legal title to his share (one-fifth) 
was held to have vested in him at the death of Mary Mil- 
ledge. In Askew vs. Patterson et al., 53 Ga., 209, by two 
trust deeds, dated respectively in June and in July, 1854, 
property was conveyed to a trustee, “in trust to and for 
the sole and separate use of Mrs. Marion Patterson,’ for 
her natural life, and, after her death, in trust for such child 
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or children as she may then have living. Mrs. Patterson 
died April, 1865. The plaintiffs were the children of her, 
surviving her, and minors at her death. The court below 
expressly applied the ruling in Milledge vs. Bryan to the 
case, and held that the legal title in remainder vested in 
these minors on the death of their mother. But that judg- 
ment was unanimously reversed by this court. The court 
held, that the legal title did not pass out of the trustee 
into these minors, but that the trust estate for their benefit 
survived until their majority, and accordingly sustained 
the appointment by the chancellor of a successor to the 
deceased trustee, and the sale of the land through him to 
strangers. The case was conceded to be (as to this ques- 
tion) like Milledge vs. Bryan in all points but one. In 
both eases, it remained uncertain until the death of the 
life tenant in trust, who would be the children then living, 
and so entitled. The remainders, so contingent, could not 
vest, even as to the use, until her death rendered certain 
the beneficiaries. But in the first case, the beneficial and 
legal title were held to vest in infants at the mother’s death, 
and in the latter the legal title was held not to so vest in 
the same sort of persons. The earlier of these decisions 
was rendered at the July term, 1873; the later at July 
term, 1874,—Justices Warner, McCay and Trippe consti- 
tuting the court, and presiding in each case. The only 
ground of distinction between the cases which the learned 
Chief Justice, in the opinion, claims to perceive is, that 
the life tenant in trust died in Milledge’s case before the 
Jode, and in Askew’s after it. 

Now, in the case at bar, we have the same facts. Mrs.: 
Telfair’s will, creating the trust, antedates the Code, and 
Mrs. Wetter, the life tenant, dies after the Code. 

The earliest Code contained the section (which in the 
latest is §2306) providing: ‘ Trust estates may be created 
for the benefit of any female or minor, or person non com- 
pos mentis.” The 2318th section (Code of 1852) defines 
the terms “ executed ” and “ executory” as follows: “ In 
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the former, everything has been done by the trustee re- 
quired to secure the property, or to render certain the in- 
terest of the beneficiaries, and all that remains for him 
to do is to preserve the property and execute the benefi- 
cial purposes In executory trusts, something remains to 
be done by the trustee, either to secure the property, to 
ascertain the objects of the trust, or to distribute accord- 
ing to a specified mode, or some other act, to do which re- 
quires him to retain the legal estate.” The following sec- 
tion declares that, ‘“ In an executed trust for the benefit of 
a person capable of taking and managing property in his 
own right, the legal title is merged immediately into the 
equitable interest, and the perfect title vests in the bene- 
ficiary according to the terms and limitations of the trust.” 
Here is a legislative declaration that, even under such 
circumstances as antecedently would have occasioned a 
trust to be called executed ; 7. ¢., in a case where, according 
to the terms of the creation of the trust, “ everything has 
been done by the trustee, required to secure the property 
or to render certain the interest of the beneficiaries, and 
all that remains for him to do is to preserve the property, 
and execute the beneficial purposes,” still the legal title 
shall not pass to the beneficiary, unless he be a party 
capable of both taking and managing property in his own 
right. Thus, in Georgia, the statute of uses is again modi- 
fied. It is here established that the “all that remains to 
be done,” even in an executed trust, to-wit, ‘to preserve 
the property and to execute the beneficial purposes,” is 
in certain cases a sufficient remainder of duties, and con- 
sequent rights, in the trustee to prevent the legal title 
from passing out of him. That remainder of duties is so 
sufficient, whenever the beneficiary, by reason of minority, 
or from being non compos, cannot himself so manage his 
property as is needful to its due preservation and to the 
“execution” (2. ¢., fulfilment) of its .beneficial purposes. 
In such cases, since the beneficiary cannot so preserve the 
property and execute the purposes—cannot legally admin- 
v 73-50 
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ister the estate—somebody must do it for him. That some- 
body may as well be the original trustee, or a duly ap- 
pointed successor in the trust, as a fiduciary called by 
some other name. Asa matter of legislative policy, it has 
been determined that in such a case the title and control 
of the property shall not, by operation of law, pass out of 
the trustee into such incapable beneficiary. This expla- 
nation seems to reconcile the apparently inconsistent lan- 
guage of sections 2313 and 2314. The term, “ executed 
trust,” in those sections describes the same state of facts, 
as to the duties of the trustee, which it described before 
the Code, but it does not necessarily imply the extinction 
of the trustee’s title. 

If these principles of the Code are to be applied to the 
case at bar, then, owing to the minority of the Wetter chil- 
dren in 1866, when their mother died, the legal title did 
not pass to them then, but remained in Captain Wetter 
as their trustee. But it is said that subsequent law ought 
not to be applied to the determination of questions aris- 
ing under a will made before its enactment. It would be 
a sufficient reply to this to say, that in Askew vs. Patter- 
son et al., upon the question directly made, this court did 
distinctly and unanimously decide that such a controversy 
was to be affected by the Code, and did adjudicate it ac- 
cordingly. That settled thelaw. We have been asked to 
review that decision. Wedid not refuse to hear argument- 
ative attacks upon it. We are satisfied, however, to fol- 
low the maxim stare decisis. 

A brief unfolding of the principles on which that de- 
cision seems to rest may not be idle. To ascertain the 
meaning of contracts, wills, etc., they ought to be con- 
strued or interpreted by the law in force at the time of 
their making. Otherwise the real intent of the parties, 
however legal and laudable at first and at the time of the 
construction, may be defeated. But whether or not a 
trust should, at a certain time, or upon a certain event, be 
held, under the statute of uses, to be so executed as to 





SEPTEMBER TERM, 1884. 771 


Knorr, administrator, et al. vs. Raymond et al. 


pass the legal title from the trustee to the cestud que trust, 
was never made to depend on whether or not the parties 
to the contract, or the grantor, or testator, intended such a 
result. The execution of the trust was a result which the 
statute forced on the parties nolens volens. When that 
statute was enacted, it operated eo instanti upon trusts 
already existing, as well as upon future ones. No matter 
by what words of unmistakable import the creator of the 
trust, before or after the act, had declared his determina- 
tion that the trustee should continue to hold the legal title, 
the statute declared, on grounds of public policy and with 
the sovereign voice, that he should hold it nolonger. As 
limited in its effect by the court of chancery, all that the 
statute asked was, is there, in fact, any further need of the 
trustee to hold the title—has he any active duties to per- 
form in securing the property or ascertaining the persons 
and rights of the beneficiaries? It was not, strictly speak- 
ing, a rule of construction or interpretation. It was a 
rule of prohibition against a certain state of things, by 
whomever and however established, and a legislative fix- 
ing of the consequences regardless of intention. 

This prohibitory effect and this affixing of results was 
enforced as well in the cases of minors and lunatics as of 
persons sui juris and in possession of all their faculties. 
Then no trust estate, in such subject-matter as the statute 
covered, for the use of an ascertained minor, could stand 
as such. The very act by which they were made trans- 
muted them into something different. The legal title 
went immediately into the minor, and the trustee was a. 
mere conduit, not even able, as by friction, to detain the 
gliding title a single moment in its passage His very 
election rendered him functum officio. 

Now let us state the case of Milledge vs. Bryan. Mary 
Milledge, in 1853, created a trust estate for the benefit of 
Gazaway Milledge, if he should be living at his mother’s 
death Till she died, it being unascertained that Gazaway 
would be the beneficiary, the trustee had something to do 





SUPREME COURT OF GEORGIA. 





Knorr, administrator, ct al. vs. Raymond ct al. 


to “ascertain the interest of the beneficiary.” For that 
reason only the law allowed the trustee to keep the title 
in remainder—tolerated the trust estate ordained by Mary 
Milledge in trust for all the purposes taken together. But 
the life tenant died. Gazaway manifestly appeared the 
intended beneficiary in remainder. There remained no 
duty on the trustee “to ascertain his rights.” On that 
ground alone the law seized the legal title which had 
thitherto resided in the trustee and passed it with more 
than electric speed to Gazaway. Thus that legally ab- 
horred condition of things—a trust estate with no active 
duties for the trustee—was prevented from coming into ex- 
istence, or expired in its birth. True, Gazaway was then a 
minor. But trusts for minors were no favored exceptions 
from the stern prohibition of the statute of uses. 

Now what prevented a trust estate for Gazaway Mil- 
ledge coming into being and surviving the throes of its 
birth? Was it the work of construction, in ascertaining 
that Mrs. Mary Milledge so intended? No, She had cre- 
ated the trust and expressed her purpose as to who should 
get the benefit of it,and when. To ascertain all these 
matters of intention, her deed was construed with care- 
ful regard to the law in force when she made it, and her 
real intention about these lawful designs was sacredly re- 
garded. But how long that intermediate and provisional 
and subordinate state of things, which she brought into 
existence without ordaining its period of duration, should 
continue, the law of its own supremacy determined for 
her. What law? The law in force at the time when the 
thing forbidden by it would have sprung into existence. 

State now Askew’s case: In 1854, a trust estate was 
created for one for life, and, at her death, for persons to be 
ascertained then. The law allowed the trust estate to 
stand till the life tenant’s death, because, among other 
duties, the trustee had to ascertain the beneficiaries in re- 
mainder, which could not be done while she lived. She 
died in 1865, and the beneficiaries stood ascertained. All 
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the work of construction was done by the law in force 
when the deed was made, to find out its beneficial pur- 
poses. Why was the trust estate here not instantly ter- 
minated and the legal title passed to the beneficiaries ? 
The beneficiaries were minors. There was then no law ex- 
isting in Georgia forbidding a trust estate for a minor to 
come into existence. By express provision of the Code, 
such trust estates might be “created.” What does that 
mean? Merely that by the form of granting to a trustee 
for a minor, the minor can take the benefit? Clearly not. 
That could always be. The statute of uses did not hinder 
that. But the meaning of the Code is, that that. state of 
things, in which one holds the legal title to secured prop- 
erty for the use and benefit of an ascertained minor, is no 
longer contrary to the policy of the state of Georgir; no 
longer forbidden to be created or to stay in existence, but 
is expressly favored, on the reasonable ground that such 
beneficiaries are not “capable of managing property in 
their own right,” and therefore need the protection which 
such an arrangement may afford. Code, §§2306 and 2314. 
So, whether the trust were declared to be, by operation of 
law, terminated or not, in each case, the result is due to 
the law of force at the time when it is claimed to be ter- 
minated. Of course, this is on the supposition that the 
grant of the legal estate to the trustee does not, by its 
terms, fix an earlier limit to his title. Certainly he can never 
take more than is granted to him. The will of Mrs. Tel- 
fair expressly authorizes and charges Captain Wetter, as 
trustee, “ to hold for the benefit ” of the next of kin. She 
does not direct when he shall cease to hold. He holds 
till some law of force comes in and puts an end to his 
holding. Upon majority of a beneficiary, the statute of 
uses, having kept quiet pending the minority made excep- 
tional by the Code, comes to the front, and sternly trans- 
mutes the trust estate, as to such beneficiary, into a legal 
remainder. 

Certainly the legislature, so long as not violating vested 
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rights, can provide, from time to time, how the property 
interests of minors are to be protected and preserved for 
them. Of this nature, we esteem these provisions of the 
Code to be, so far as they bear on the question of the time 
when the legal title sheltered in a trustee shall be, by law, 
wrested from him and delivered to the minor beneficiary. 

We conclude, therefore, that the legal title to the prem- 
ises in dispute, at and after the death of Mrs. Wetter, re- 
mained in Capt. Wetter. Consequently, time would run 
against his cestuzs gue trust during possession adverse to 
him. 

This point determined disposes of the 18th, 23d and 25th 
grounds for new trial, in which error is alleged against in- 
structions by the court in accord with our foregoing views. 
It also disposes of the 28th, 29th and 30th grounds, which 
complain of the refusal to charge contrary propositions. 

12. The court instructed the jury that Capt. Wetter 
was not estopped by the deed, which, as an individual, he 
made to Marcy, from bringing suit against him as trustee ; 
and that prescription was not prevented by any such es- 
toppel from running in favor of Marcy, if in possession. 
Complaint is made in the 16th and 27th grounds of this 
charge and of the refusal to charge to the contrary. We 
see noerror here. 3 Kelly, 256, 262,264; 10 Ga.,361; 55 
Id., 27; 57 Id., 425. 

13. Finally, defendants insisted that the evidence estab- 
lished that Marcy bought with such notice of the trust, that 
he could get no good title by his deed or by prescrip- 
tion under it. The evidence of notice they find, first, in 
the fact that in a certain written agreement between Marcy 
and Capt. Wetter, executed on the same day with said 
deed, the premises in dispute are described as follows: 
“One undivided half of a tract of land, four miles from 
Savannah, of four hundred and seventy acres, now owned 
by me, and formerly belonging to the family of my de- 
ceased wife, said land to be in fee simple and free from 
all incumbrances.” Next, in the deed from Wetter to 
Marcy, the premises are said to be a part of a plantation 
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known as the Sharon place, “formerly owned by Barak 
and William Gibbons.” It further appears that the grants, 
deeds and wills, by which the title is traced through said 
Gibbonses and through “the family of Mrs. Wetter,” down 
to defendants, were at October 1, 1869, all duly recorded 
in the proper offices in Chatham county. Defendants urge 
that the aforecited recitals amounted to actual notice. 
They further urge that such records worked constructive 
notice. They insist that either of these classes of notice 
would defeat Marcy’s claim of equity as a purchaser with- 
out notice, and also prevent his acquiring prescriptive title. 
We see in all this no evidence of actual notice. The charge 
fastened on Marcy constructive notice predicated on the 
records. It instructed the jury that constructive notice 
would prevent Marcy from getting title by his deed, but 
would not defeat prescription, and that the notice to effect 
that must be such actual notice as made it a moral fraud 
in Marcy to buy and set up title. The defendants com- 
plain at the charges and refusals to charge on the question 
of notice. Wesee no fault in them as against defendants. 
44 Ga., 274,276. True, the judge told the jury that there 
was no evidence of such actual notice as implied fraud. 
If we saw any such evidence in the record, we would hold 
that he erred in not submitting that as a question for the 
jury. But we seenone. 44 Ga., 645; 50 J/d., 631; 58 
Td., 427. 

After carefully considering all the evidence and all the 
points presented in this case, we conclude that the court 
- below was authorized to make the assumption, which it 
did make, and which is in several grounds complained of, 
that the only question of fact in the case was, whether 
plaintiffs had had seven years’ continuous, adverse posses- 
sion before they were ousted. On that question the in- 
structions were right, and involved only the plainest prin- 
ciples. The verdict followed the charge, and is sustained 
by the evidence. Let the judgment of the court below 
be ::ffirmed. 

Judgment affirmed. 
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Ewrnea & GAINES vs. TRIPPE ef al. 


Where a note is given in the name of a firm by one of the members, 
after dissolution, to one who extends credit to the firm and who 
has had no notice of such dissolution, and where no notice of any 
kind has been given, such note binds the firm, notwithstanding 
the dissolution. 

(a ) The notice which a creditor must have is actual. The world 
would be bound by such notice asa publication in a public gazette. 

(b.) The retirement of a dormant partner must be made known to 
all who had knowledge of his connection with the firm. 

(c.) The verdict was demanded by the evidence, and the grant of a 
new trial was error. 


December 2, 1884. 


Partnership. Promissory Notes. Notice. Verdict. 
Before Judge Fatn. Bartow Superior Court. January 
Adjourned Term, 1884. 


Reported in the decision. 

Joun W. Axkwy, for plaintiffs in error. 

M. R. StansEtL, for defendants. 
BLanpForD, Justice. 


The plaintiffs in error brought their action against the 
defendants in error on a promissory note, dated January 
26th, 1882, and due February 14th, 1882, for the sum of 
$280, payable to plaintiffs, which was signed in the firm 
name of W. M. Trippe & Co. Trippe and Davis pleaded 
to this action that, in April, 1881, Tripp: sold out his 
interest in the firm to Whitehead and Davis, the other 
two members of the firm, and that the partnership was 
thereby dissolved; that in June, 1881, Davis sold out to 
Whitehead and retired from the firm. It was shown on 
the trial that no notice of the dissolution, either public or 
private, was given, nor did plaintiffs have any actual notice 
of the same; that plaintiffs had never heard of the dis- 
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solution. The plaintiffs offered to prove that the consider- 
ation of the note was for goods sold the firm before its dis- 
solution. ‘This testimony was rejected by the court upon 
objection by defendants, but the plaintiffs filed no excep- 
tions to this ruling by the court, and consequently, however 
erroneous the ruling, this court cannot consider it. With 
this testimony in, we think a verdict for the plaintiffs was 
inevitable. 

The jury, under the facts, rendered a verdict for the 
plaintiffs. Defendants moved the court for a new trial, 
which was granted, and this is the error complained of. So 
that the only question is, did the evidence admitted com. 
pel the verdict? If so, the court erred in granting the 
new trial, and this depends upon the law as applicable to 
the facts of this case. The question is this: where a note 
is given in the firm name by a member of the firm, after 
dissolution, to one who extends credit to the firm, who has 
no notice of such dissolution, and where no notice of any 
kind of the dissolution was given, does it bind the mem- 
bers of the firm, notwithstanding the dissolution ? 

“The dissolution of a partnership by the retiring of an 
ostensible partner must be made known to creditors and 
to the world. By the retiring of a dormant partner, it 
must be made known to all who had knowledge of his 
connection with the firm.” Code, §1895. The notice 
which a creditor has to have is actual. See 30 Ga, 691. 
The world would be bound by such notice as a publication 
in a public gazette The Code declares that the dissolu- 
tion must be made known to the world. Why? Simply 
because when a partnership has once existed, the presump- 
tion is that it still exists until its dissolution is made 
known, and, until this is done, the public have the right 
to presume on its continued existence, and when a former 
member contracts a‘debt in its name, to allow a retired 
member to escape liability from its payment would be to 
allow the perpetration of a fraud. Where one person allows 
another to use his name in any business, he is estopped 
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from denying his authority, and until notice of a dissolu- 
tion of a firm is given, the public, who has no such knowl- 
edge, may treat the firm as in existence, and a note given 
by one member of such firm is binding upon all the other 
members, notwithstanding such dissolution. If a partner- 
ship is dissolved, and one or more of the known members 
retires from the firm, until the dissolution is duly notified, 
the power of, each to bind the rest remains in full force; 
as between the partners themselves, such dissolution is a 
revocation of the authority of each to act for the others. 
1 Lindley on Part., 407; 1 Brock., 33; 28 Iowa, 533; 11 
B. Mon., 118; 24 Vt., 278; 25 Grat., 322; 67 IIll., 106; 68 
N. Y., 314; 8 Ind., 215; 69 Pa. St., 185; 6 Johns., 144; 
16 B. Mon., 355; 28 Ala., 289. 

Again, it is stated that, if a known partner retires, and 
no notice is given, he will be liable in respect to a promis- 
sory note made since his retirement by his late partner, 
even though the plaintiff had no dealings with the firm 
before the making of the note. 1 Lindley on Part., 407; 
3 Esp., 248; 2 Stark., 290; 2 Chitty,120; 2 C. & P., 104. 
It would seem from these authorities thut the verdict of 
the jury was demanded by the evidence in this case. When 
this is the case, a new trial should not be granted. 

Judgment reversed. 


KUPFERMAN vs. BUCKHOLTS. 


Where the head of a family had an exemption set apart to him under 
§2040 of the Code, and subsequently rented land and used the 
property so exempted in making a crop, the crop thus made, after 
paying the rent, would not be subject to the prior debts of the head 
of the family, although there may have been an increase in the 
amount of such crop over the amount of the exemption used in 
making it, and although the debtor may have worked and managed 
for his family in making such increase. 

(b.) It is not decided that, if the head of a family has property in his 
own individual right, whether real or personal, wherewith, in con- 
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junction with that exempted, he makes increase in the shape of 
other property, justice and equity might not require that a portion 
thereof should go to his creditors. 

November 11, 1884, 


Homestead. Debtor and Creditor. Before Judge Sim- 
mons. Houston Superior Court. April Term, 1884. 


A ji. fa. in favor of William Kupferman against Joseph 
Buckholts was levied on one mule, 2,000 pounds of fodder, 
200 bushels of corn, 400 bushels of cotton seed and one 
bale of cotton. Buckholts, as head of a family, inter- 
posed a claim thereto, alleging that it was exempted prop- 
erty. Plaintiff tendered issue, alleging that the property 
levied on was made on land rented in 1883 by defendant, 
and that, if any part of the homestead property was used 
in making the crops levied on, claimant was entitled to 
only a proportionate part thereof. Issue was joined, and 
the case was submitted to the judge without a jury, on the 
following agreed statement of facts: 

The crops levied on were made in 1883 on land rented 
from T, J. Cater by defendant, by his own and hired labor 
and the use of two mules ; one of these defendant had pre- 
viously purchased from Cater, paid part of the purchase 
money and still owed the remainder, and Cater held title 
until all was paid. On February 1, 1883, defendant took 
out an exemption on certain corn, fodder, one mule and 
other things. The mule exempted was sold on the next 
day by a creditor holding a mortgage containing a waiver 
of homestead and exemption. The corn and fodder ex- 
empted were used by the defendant in supporting his 
family and making acrop. In addition to the property 
levied on, defendant made in his crop twelve bales of 
cotton, which he had paid out for supplies advanced, 
mule hire and rent. The plaintiff claimed the excess in 
quantity and value of property over that exempted and 
used in making the crop. 

The judge held the property not suoject. 

Plaintiff excepted. 
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B. M. Davis, for plaintiff in error. 


Duncan & MILteEnr, for defendant. 


Jackson. Chief Justice 


In the case of ‘Wade vs. Weslow & Co., 62 Ga., 562, it 
was held that the sheep purchased with the proceeds of 
cotton raised on a homestead were exempt from levy and 
sale. There the court say: ‘We cannot suppose that in 
making provision for families, the constitution intended 
that the head of a family should not be allowed to culti- 
vate the farm or haul with the animals without subjecting 
the proceeds, or a part of them, to seizure by his creditors. 
In many instances, perhaps in most instances, vain indeed 
would be the homestead and exemption, if the labor and 
management of the head of the family were not added to 
make the property productive. If by industry, economy 
and thrift a surplus is produced over and above what is 
consumed by the family, and this surplus is invested, the 
investment, we think, goes to enlarge the corpus, just as 
it would do in the case of an ordinary trust estate.” And 
the learned judge delivering the opinion goes on to argue 
how useless would be the provision for a family; unless 
such was the meaning of the constitution, and how the 
policy of the state would be thwarted, unless this construc- 
tion were put upon the homestead and exemption laws. 
It seems to us that the argument becomes stronger in a 
case like this now before us, where the exemption is, un- 
der section 2040 of the Code, very inadequate at best, and 
hardly the full amount in this case which that old exemp- 
tion act allowed of personalty, with no realty at all. 
Surely the principle should not be applied with less liber- 
ality where, as in the case at bar, the family had no land 
at all, and its head operated upon rented land. 

So in 63 Ga., 378, Johnson vs. Franklin & Whitney, it 
was held that, where farm products were set apart as an 
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exemption, and used in the support of the family, and in 
making the next year’s crop, the crop so made would be 
exempt, especially if not greater than the original exemp- 
tion. The principle ruled in these two cases, applied to 
this, controls it. Here what was left to make the next 
crop, after paying for the rent of the land and the support 
of the family, was scarcely, if at all, more than the origi- 
nal exemption; and if more, the spirit, and indeed the 
very words, of the case from 62 Ga. would cover this 
case. A little exemption, like this, should it enlarge into 
an improved means of livelihood, may all, as the fruit of 
what was set apart, be well held not liable to seizure to 
pay old debts; and as the agreed state of facts, while some- 
thing is in it about the head of the family working another 
mule besides the one exempted, purchased from his land- 
lord and not fully paid for, and much stress is laid on the 
labor of the head of the household himself, fails to show 
clearly error in the conclusion reached by Judge Simmons, 
and as no motion is made for a new trial, and it is the 
burden of the plaintiff in error to show error, we decline 
to interfere with the judgment of Judge Simmons on law 
and facts. 

We do not say that, if the head of a family has property 
of his own individual right—either land or personalty— 
wherewith, in conjunction with that exempted, he makes 
increase in the shape of other preperty, justice and 
equity would not require that a portion thereof should go 
to his creditors; but where, as in this case, the head of the 
family works and manages for his wife and children a 
small exemption, so as to enlarge it, and hires or buys a 
mule or other means, to be paid for out of what that ex- 
emption makes, supplemented by his own labor and man- 
agement, we do say that the increase is, to all intents and 
purposes—in all reason and sense, under the policy of the 
laws of homestead and exemption—the property of the 
family, while the family is unbroken, and only the revor- 
sion after the family’s extinction, is the individual estate of 
the head, and subject then to his debts. 
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And this view, we think, reconciles the cases cited above 
with the principle ruled in 44 Ga., 248, which decides the 
principle laid down in the first paragraph above. 

Judgment affirmed. 


Strauss vs. FRIEND. 


1. If a married woman gives a note and mortgage apparently as 
principal, but really as a mere surety for another, or for the pur- 
pose of raising money for another, if the note and mortgage should 
be transferred before due to a purchaser without notice, it would 
not be a good defence against such taker that the maker was a 
married woman and could not be a surety; but such defence 
would be good against one who took the note and mortgage after 


due. 
. The proof in this case showed that the maker, who was a married 


woman, gave the note and mortgage to her son-in-law withou} 
consideration, merely to enable him to raise money ; that after the 
note was duc, it and the mortgage were frequently demanded ; and 
that it was subsequently transferred : 

Held, that the note and mortgage were invalid, and a verdict for the 


defendant was right. 
November 11, 1884 


Debtor and Creditor. Vendor and Purchaser. Hus- 
band and Wife. Married Women. Promissory Notes. 
Before Judge Smmons. Bibb Superior Court. April 
Term, 1884 


Reported in the decision. 
Lyon & Gresuam. for plaintiff in error. 


A. Prouprir; Gustin & Hatt, for defendant. 


Jackson, Chief Justice. 


The defendant in error being a married woman, made 
her promissory note to one Samuel Gunhouse;; it was, after 
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its maturity, transferred to the plaintiff in error; to secure 
it, she made a mortgage on real estate in Macon, which was 
transferred with the note; on the petition by the plaintiff 
in error to foreclose this mortgage, the defendant pleaded 
that it was given as security for the debt of another, and 
did not bind her; if not, that it was a voluntary gift to her 
son-in-law of a promise to pay and without consideration, 
and therefore nudum pactum. The court below charged 
in favor of the defendant in error. A motion for a new 
trial was overruled, and plaintiff excepted. 

1. The plaintiff in error received for value the note and 
mortgage when over-due, and was charged with notice of 
all equities between the parties. If it had been done be- 
fore due, he would have been protected against this mar- 
ried woman, even if the transaction was a security for the 
debt of another (70 Ga., 322); but if not transferred be- 
fore due, the security is void, under section 1783 of the 
Code. So to the same point is 70 Ga., 57, and 69 Jd., 
661. So that, if this note and mortgage were given by de- 
fendant in error to help her son-in-law raise money for him- 
self or firm, and were traded after due, the mortgage does 
not bind her. That they were transferred after due is not 
denied, and that they were used to pay debts or raise money 
for the son-in-law’s firm is equally clear. There is also 
evidence that the son-in law, failing to get money to relieve 
his embarrassments, got the note and mortgage for that 
purpose. He could not therefore enforce the payment of 
the note and mortgage; and the plaintiff in error, having 
purchased after their maturity, is in no better situation 
than the payee. 

2. But the proof is that the defendant in error frequently 
demanded the return of this note and mortgage; that the 
son-in-law paid nothing for it; that it was a mere gift or 
loan; that the demand for its return was made time and 
again before it got into the possession of the plaintiff in 
error. Such being the case, it is invalid. 5 Am. Reports, 
556; 9 Am. Dec., 191; 18 Johnson’s R.. 145. 
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So that, in any view, the verdict and judgment would 
seem right; the security for another being void under our 
Code, and any contract of suretyship not being binding on 
her by the statute law, Code, §1783, concludes the case, 
See also 63 Ga., 728, and 59 Jd., 254. 

Judgment affirmed. 


BELL, administravor. vs. BENNETT. 


It is essential to the validity of a marriage in this state that the par- 
ties should be of sound mind; and marriages of persons unable to 
contract are void. Where, therefore, a claim or defense depends 
upon the question whether a person was of sound or unsound mind 
at the time of the marriage, it is not necessary that there should 
have been a decree of nullification or divorce in the lifetime of 
such person. The question may be made and decided in a pro- 
ceeding to obtain year’s support by his widow after his death ; and 
an objection to the granting of such year’s support, on the ground 
that the decease:l was of unsound mind and incapable of contract- 
ing marriage before the pretended marriage, at the time thereof, 
and until his death, and that the marriage was, therefore, null 
and void, was not demurrable. 

September 9, 1884. 


Husband and Wife. Marriage and Divorce. Year’s 
Support. Before Judge Brown. Forsyth Superior Court. 
February Term, 1854. 


Reported in the decision. 


H. L. Parrerson; H. P. Bett; Georcr N. Lester, for 
plaintiff in error. 


M. L. Smiru; C. D. Partiuips; J. M. Towery, for de- 
fendant. 


BLANDFORD, Justice. 


The defendant in error applied for a twelve months’ 
support out of the estate of Jesse M. Bennett, deceased, as 
the widow of the deceased. 
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To this application the representative of Bennett’s 
estate objected. 

(1.) Beeause the applicant was never the w'fe of de- 
ceased. That at the time, before and after the pretended 
marriage of applicant with Jesse Bennett, and until the 
death of said Jesse, the said Jesse was insane and incapa- 
ble of contracting marriage, and that said pretended mar- 
riage was null and void. 

(2.) That, for the short time she lived with said Jesse, 
she lived in a state of open and notorious adultery, and 
‘made his home a bawdy house, and wasted and destroyed 
his property to the value of three hundred dollars. 

(3.) That shortly after said pretended marriage, she ran 
away with one Dover, and lived with him in adultery for 
twelve years, up to the time of the death of said Jesse, dur- 
ing which time she gave birth ‘o six bastard children. 

Upon demurrer, the court struck said objections, holding 
that the same constituted no valid objection to the grant- 
ing of a twelve months’ support to said applicant; and 
this decision is excepted to, and forms the first error as- 
signed. 

The plaintiff in error then offered testimony to prove 
the same facts embraced in the above objections filed to 
the application of defendants in error. The court rejected 
this testimony, and this is the second ground of error relied 
on by the plaintiff in error. 

It is essential to a valid marriage in this state that a 
person must be of sound mind. Code, §1699. Marriages of 
persons unable to contraet are void. Code, §1702. These 
propositions are embraced in our statute, and yet it is in- 
sisted that the only way that it can be determined whether 
the person was of unsound mind is by the judgment of a 
court; and while it must be admitted that there are authori- 
ties which sustain the view taken by defendant in error, © 
we think that the weight and reason is with the authori- 
ties on the other side. Inthe c2zse of Rawdon vs. Rawdon, 
28 Ala. R., 565, it was held, “ That a valid marr‘age can- 
v 78-51 
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not be contracted by an insane person ;” and again, “If 
a marriage be void by reason of the insanity of either one 
of the contracting parties, no decree of divorce is neces- 
sary to restore the parties to their original rights.” 

The Supreme Court of Kentucky, in the case of Jenkins 
vs. Jenkins, 2 Dana, 103, decided that,“A person of unsound 
mind cannot be married. The performance of a marriage 
ceremony and continued cohabitation with one in that con- 
dition till death, will not constitute a legal marriage, nor 
give claim to dower or courtesy in his or her estate.” 
“ Where a claim or defence depends upon the question 
whether a person was of sound. or unsound mind at the 
time of the marriage, it is not necessary that there should 
have been a decree of nullification in his lifetime ; the ques- 
tion may be made and decided in a suit for dower, distri- 
bution and the like.” The opinion of the court in this 
last case was delivered by Chief Justice Robertson, and 
appears to be not only one of ability, but exhaustive of 
the questions decided. 

To the like effect is the decision of the Supreme Court 
of Kansas, in the case of Powell vs. Yowell, 18 Kansas, 
371. These decisions refer to numerous authorities which 
fully sustain them. In the case of Dillon vs. Dillon, 60 
Ga., 204, this court held, “That in a suit by the reputed 
wife for alimony, that the husband was estopped from de- 
nying her competency to contract marriage by reason of 
race or color, if he has in fact married her, lived with her 
many years as his wife, and reared a family of children by 
her. Especially will this estoppel operate, if he has pro- 
cured an act of the legislature reciting that satisfactory 
proofs had been furnished to establish her rights of citizen- 
ship, and enacting that she and her children are entitled 
to such right and privilege.” It will be seen that this 
case was put upon the ground that the husband was 
estopped from denying the legality of the marriage by rea- 
son of his own acts and conduct, whereas in the case at 
bar, there is no estoppel. The marriage is void by reason 
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of the insanity of one of the parties thereto at the time of 
its pretended consummation ; and the insanity having con- 
tinued until the death of the party, consequently he could 
do no act to ratify the same. So we are of the opinion 
that the marriage in this case was void in its inception, and 
remained void till the death of Bennett ; and being void, it 
did not require the sentence, decree or judgment of any 
court to restore the parties to their original rights or to 
make the marriage void. It was a mere nullity from the 
beginning, and so continued to the end. It was as if no 
marriage had ever taken place. If these views be correct, 
it must follow that the defendant in error has no rights or 
interest in the estate of Jesse Bennett, deceased, and the 
court below erred ‘in so holding. ‘Let the judgment of the 
court below be reversed. 

Judgment reversed. 













CLay vs. BArLow.* 






(Jackson, C. J., did not preside, on account of providential canse.] 





1. The verdict is supported, if not required, by the evidence. 

2. The presiding judge has a discretion in ordering the business of 
his court and determining whether it is proper to postpone a case 
or not; and it is only in instances of flagrant abuse in the exercise 
of such discretion that this court will interfere. 

(a.) Where one of counsel for plaintiff moved for a postponement of 
the case until the afternoon train, on which he expected his client, 
should arrive, on the ground that he had been absent on profes- 
sional business, having understood that another judge would 
preside during the first week of court for the trial of cases in 
which the resident judge was disqualified ; that he did not return 
until Saturday evening, and then learning that the judge of the 
circuit would preside, immediately telegraphed his client, and 
received an answer that she would arrive on the train that even- 
ning, there was no error in refusing to postpone the case, where 
the presiding judge certifies that it was called at the regular term 
of court and passed over to the adjourned term; that another 
attorney, who appeared as leading counsel, and who brought the 
suit and signed the declaration, knew of the facts, had applied for 

*No full reports of opinions are published in this and the following cases, under 
the provisions of the act of March 2, 1875. (Rep.) 
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leave of absence and had been refused, and had asked that the 
case be set for a day late in the week, which had also been refused, 
without the consent of adverse counsel, and that such attorney 
had ample time to procure the attendance of the plaintiff. 
Whether a case will be re-opened after the close of the testimony 
and the commencement of the argument, is a matter of discre- 
tion of the court. No party can claim it as a matter of right, and 
the indulgence should be sparingly and cautiously granted by the 
judge. Therefore, where the testimony of a plaintiff had been 
taken by interrogatories, which had been for some time in court, and 
in the hands of her counsel, and no attempt had been made to ob- 
tain further testimony from her, there was no error in refusing to 
re-open the case after the evidence had been closed, and all the 
arguments, except the concluding one, made, in order to allow the 
plaintiff to testify to facts which would, in part at least, have made 
a case different from the one on trial. 

4. The refusals to charge, and the charges excepted to, if erroneous 
at all, did not injure the plaintiff. 

5. The defendant’s evidence objected to should have been admitted. 
It went to sustain her title, and was pertinent to the issue. It was 
shown to be genuine by one or two parties to the transaction. 
Judgment affirmed. 


October 2, 1884. 
Hat, Justice. 


[Mrs. Rosa D. Clay brought trover against Mrs. Eliza. 
beth Barlow for certain personalty. On the trial, the 
evidence for the plaintiff was, in brief, as follows: Plain- 
tiff owned certain property in Thomasville, which her hus- 
band had sold for her, and bought the furniture in dispute 
with the proceeds. He had no interest in the property 
whatever. At the time of the purchase, it was agreed 
that Clay should purchase part of the furniture and Mrs. 
Barlow part. Winsor, the agent of Mrs. Barlow, did 
not desire the person from whom the purchase was made 
to know of her interest in the transaction. “He fur- 
nished to Clay $850.00, and the latter effected the pur- 
chase. One-half of this was used for Mrs. Barlow, and the 
other half for Mrs. Clay. Clay then returned to Thomasville, 
made the sale of his wife’s property, as above stated, and 
repaid the half due by his wife. He leased from Mrs. 
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Barlow the hotel in which the furniture was located, and 
being indebted to the extent of $400.00, Winsor, Mrs. Bar- 
low’s agent, refused to let plaintiff have the furniture. She 
gave notice that. she would claim rent; it was worth 
$300.00 per annum, and it was of the value of $1,500.00. 
One Scott immediately succeeded Clay when the latter 
gave up the property. He testified that, at the time Clay 
surrendered the property for the rent, he (witness) and 
Winsor were present, and that Mrs. Clay was present dur- 
ing a portion of the negotiations, but was not present 
when the surrender was made. 

The evidence for the defendant was, in brief, as follows : 
Clay agreed to purchase the house furnishing goods in the 
hotel, and Mrs. Barlow was to purchase the “standing 
furniture.” The whole amounted to about $1,500.00; 
Clay’s part amounted to $85000. After the trade was 
made, Winsor found that Olay did not have the money, 
and loaned it to him, taking his due-bill therefor. Clay 
subsequently made some payments, but as he did not di- 
rect any appropriation of them, Winsor applied them to 
the payment of the rent. Clay failed to pay, and Winsor, 
for Mrs. Barlow, took the furniture and released him, he 
giving a receipt for $800.00 “ for the furniture scheduled,” 
etc. If Mrs. Clay had any interest in the money paid, 
neither defendant nor her agent knew anything of it. Her 
claim was not heard of until after the transaction was over, 

The jury found for the defendant. Plaintiff moved for 
a new trial, on the following grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court refused to postpone the case 
under the circumstances set out in the head-note, 2 (a). 

(3.) Because the court refused to re-open the case on 
the arrival of plaintiff during the concluding argument, 
and allow her to testify that a large part of the furniture 
in suit was bought by her from merchants, and that her 
husband had nothing to do with it. [Plaintiff’s interroga- 
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tories were used at the trial, and contained nothing on this 
subject. | 

(4.) Because the entire charge was erroneous. 

(5.) Because the following portion of the charge is il- 
legal: “If you should believe from the evidence that Mr. 
Clay paid to Mr. Winsor the money of Mrs. Olay, the 
plaintiff, without knowledge upon the part of Winsor, or 
upon the part of the defendant, Mrs. Barlow, that it was 
Mrs. Clay’s money, then I charge you that the plaintiff 
would not be entitled to recover. If Winsor knew at the 
time of the payment of the money that it was Mrs. Clay’s 
money, used in payment of her husband’s debts, then I 
charge you that, in a proper action, she would be entitled 
to recover the amount of that money, but not in this form 
of action. 

«If you should believe from the evidence that Mr. Clay 
borrowed of Mr. Winsor, acting as the agent of Mrs. Bar- 
low, the sum of eight hundred and fifty dollars, or other 
such sum, for the purchasing the property in dispute, and 
that he was repaid this sum of money with his own or his 
wife’s money, or that if he repaid a portion of it, or all of 
it with money, without giving Winsor notice that it was 
his wife’s money; if the evidence shows you that it was her 
money ; if it should further appear to you that Mr. Clay 
sold the property to Mrs. Barlow in a settlement between 
himself and Winsor, under the hypothetical facts just 
stated, then I charge you that the plaintiff would not be 
entitled to recover.” 

(6.) Because the court admitted in evidence, over ob- 
jection, the receipt purporting to have been given by W. 
H. Clay. 

(7.) Because the court admitted in evidence, over ob- 
jection, the receipt given to Mrs. Barlow by Scott, upon 
his taking possession of the property.—The objection was 
that it was irrelevant. 

(8.) Because the court admitted in evidence, over ob- 
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jection, the book containing an inventory of the goods 
surrendered by Clay and receipted for by Scott. 
(9.) Because the court refused to charge as follows: 
-« Every sale of a wife’s separate property, in payment of 
her husband’s debts, by her husband or herself, is void. 
“Tf you believe from the evidence that the money re- 
ceived by W. H. Clay from Winsor was intended simply 
as a loan, and was returned by money of Mrs. R. D. Clay, 
and defendant’s agent, Winsor, knew that it was Mrs. 
Clay’s money, then the defendant cannot withhold the 
property in dispute from the plaintiff in this action.” 
The motion was overruled, and plaintiff excepted. ] 















Hossy e¢ al. vs. ALFORD ef al. 










. The Code, §3836, dispenses with proof of the execution of deeds, 
when drawn by notice from the other side. There was no error 
in so ruling, and admitting the deeds over objections to the proof 
of execution. 

2. There need not be a demise laid on each deed before admitted in 

evidence. 

3. There must be written color of title to entitle a party to prescribe 
for land and make his prescription of seven years avail. There- 
fore his prescription only runs from the date of his written color. 
Code, §2683. 

4. The better practice is to let the jury retire, and not to direct a ver- 
dict; but if the case be perfectly clear on facts, the plaintiff in 
error is not hurt, and the case will not be sent back, because it 
could not change the verdict. 

Judgment affirmed. 


September 16, 1884. (Head-notes by the court.) 

























Jackson, Chief Justice. 








[Ejectment was brought on the demise of the heirs at 
law of “©. Bellinger,” and of O. H. Alford, against Isaac 
Hobby, on August 10, 1876. Eli Sikes was made a party 
defendant. At the October term, 1879, plaintiffs amended 
by adding “ Peter” before “C. Bellinger.” Defendant 
Hobby pleaded the general issue and prescription, alleging 
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that the insertion of the word “ Peter” made a new party, 
and that before that time he had held the necessary pos- 
session under color of title. 

Under the charge of the court, the jury found for plain- 
tiffs. Defendants moved for a new trial, on the following 
grounds: 

(1.) Bevause the court allowed plaintiffs to introduce in 
evidence any of the deeds in the chain of title, except those 
in the names of persons from whom demises were laid.— 
The objection was that a separate demise should be laid 
on each conveyance put in evidence. 

(2), (3), (4.) Because the court admitted in evidence 
a deed from one New and wife to J. T. Bellinger; also 
certain other deeds in plaintiffs’ chain of title—The ob- 
jection in each case was that the deeds were not properly 
attested and probated. (Counsel for plaintiffs stated in 
his place that, on a former trial of the case, he had delivered 
the deed to defendants’ attorney under order of the court; 
that defendants’ attorney put it in evidence, and that the 
case was continued pending the trial ; also that, at the trial 
term, a notice had been served by one of defendants’ at- 
torneys on one of the attorneys for plaintiffs, calling on 
him to pro‘uce all the chain of title “down to and in- 
cluding one Grantham, or the party whom you represent, 
to be used as evidence in the above stated case for the de- 
fendant ;” that he delivered all the plaintiffs’ titles to 
counsel for defendants under this notice, and that the latter 
soon handed them back to him, saying that they were not 
the papers that he called for. Counsel for defendants stated 
that he had heard that Alford, in whose name the last 
demise in the declaration was made, did not own the land 
sued for; that his object was to obtain the deed (if any) 
out of Alford, and not to prove title into him; and that as 
soon as he discovered that there was no title out of Alford, 
he made no further examination, but handed the deeds 
back to the attorney for plaintiffs, with the statement that 
they were not what he called for.) 





SEPTEMBER TERM, 1884. 793 


Cleveland vs. The Central Railroad. 





¢5.) Because the court erred in charging that the stat- 
ute of limitations (prescription?) only ran from the date 
of defendant’s deed to the filing of the declaration, and 
not to the amendment made thereto, adding “ Peter” be- 
fore “C. Bellinger.”—-Defendants insist that this intro- 
duced a new party, and that the statute ran until that 
time. [Defendants relied upon prescription, which was 
incomplete at the time the original suit was brought, but 
which would have become complete, if it ran until the 
making of the amendment. | 

(6.) Because the court erred in the following practice: 
In about ten or fifteen minutes after the jury retired, the 
court sent for them, and asked if they had agreed upon a 
verdict, and upon their answering in the negative, he asked 
why they could not agree in so plain a case, and ordered 
the foreman to sit down and write a verdict for the plain- 
tiffs. The latter responded that he could not doso; where- 
upon the court directed the plaintiffs’ counsel to write it, 
which was done, and it was signed and returned. (Ap- 
pended to this ground is a statement that the plaintiffs 
having introduced a complete chain of title, the court 
considered it better to direct a verdict, and not embarrass 
the jury with the consideration of questions as to whether 
the deeds were properly admitted before them or not, all 
other attacks upon them having been withdrawn, except 
those mentioned in this motion for new trial.) 

The motion was overruled, and defendants excepted. | 


CLEVELAND vs. THE CeNTRAL Rarroap. 


In a suit by a wife for the homicide of her husband, contributory 
negligence was urged as one ground of defence. The evidence 
showed that the deceased was twenty-six years of age, and was 
making a little over $100.00 per month. The jury found for 
the plaintiff $6,000.00. The presiding judge granted a new trial, 
and this court declined to interfere with his discretion. On 
a second trial, the evidence taken on the former trial was read to 
the jury, and they found for the plaintiff the same amount as in 
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the first verdict. On motion, the presiding judge granted a second 
new trial, on the ground that the verdict was excessive: 

Held, that this was error. Questions of contributory negligence are 
matters for the jury, and after two verdicts for the same amount 
and based on the same facts, the judge should not have interfered 
with the finding, there being enough evidence to justify it, and no 
error of law being complained of in the rulings of the court on the 
trial, 

Judgment reversed. 


January 6, 1835. 


Jackson, Chief Justice. 


[Mrs. Kate Lavier brought suit against the Central Rail- 
road for the homicide of her husband, and the jury found 
in her favor $6,000.00. The court below granted a new 
trial, and his ruling was affirmed by the Supreme Court, 
on the ground that he had not abused his discretion (71 
Ga., 222). Pending the case. the plaintiff re-married, and 
is now Mrs. Kate Cleveland. On the second trial, with 
the same evidence as before, the jury again found $6,000.00. 
A motion for new trial was again made, on the ground that 
the verdict was contrary to law, evidence and the charge 
of the court, and because the damages found were exces- 
sive. The court again granted a new trial, holding that, 
if the evidence made out any case at all, the verdict was 
excessive under the facts. 

The evidence for the plaintiff was, in brief, as follows: 
Lavier was a lumber inspector for the firm of D. C. Bacon 
& Company, and as such attended to their lumber-yard 
at the railroad yard of the Central Railroad. On the day 
of the accident, he wanted some lumber “ drilled,” and so 
informed the engineer of the switch-engine plying in the 
yard, but the latter said he had some boxes to carry to the 
“New York shed,” und when he came back, he would 
drill the lumber. There were several tracks at that point; 
the engine went down one of them, and Lavier and one 
Miiller went.down another in the same direction, to where 
some cars of lumber were standing. Lavier got upon them, 
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walked over them, and then sprang down between the 
tracks and started to Bacon & Company’s office, which was 

something over a hundred yards away. Between these 

points there was a culvert and an embankment; and while 

it seems to have been possible to have walked from one to 

the other without walking on the track, it was not so good 

a walk, and the usual way used was on the track. Lavier 

got upon the track and started on, with his head down and 

his hands behind him. Along with him and just behind him 

was Miiller. In the meantime, the switch-engine had gone 

down the track some little distance, coupled to a box-car, 

and run backwards up the road. It changed from the 
track on which it had gone down to that on which Lavier | 
was. A signal had been given as it went down, but none | 
was given, according to instructions, as it returned, run- 
ning backwards, at the rate of eight to ten miles per hour. 
A witness testified that the fireman was leaning his arm 
against one window and the engineer against the other, 
and the two seemed to be talking, and that no one seemed 
to be on the look-out, nor did they appear to know of the 
injury until after it had happened. Just before the engine 
reached the men, another employé of Bacon & Company 
called out to them. Miiller heard it, saw the engine and 
leaped from the track. Lavier tried to jump, but was too 
late, and was caught by the engine and killed. At the 
time of his death, Lavier was twenty-six years of age; his 
expectancy was 37.14 years; he earned from $100 to $110 
per month. 

The evidence for the defendant differed from that of the 
plaintiff in the following material points: The engineer 
told Lavier that he would move his lumber as soon as he 
could move the box-car, and went on down the track, 
He had to move the box car out of the way in order to 
reach the river-front. As the engine came back, the 
bell was rung, and both the engineer and fireman’ were . 
leaning out of the windows watching the track in the di- 
rection in which they were moving. The speed was not 
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over four to six miles perhour. They could see the track 
to within a few feet of the engine, and could have seen 
Lavier if he had been on it, but neither of them saw him. 
As they passed over the switch, they felt a jolt, which they 
attributed to it. In a second or two, the brakeman 
glanced towards the switch and saw Lavier under the 
wheels of the car. From the fact that they did not see 
him on the track, and that it would have been natural for 
the foot-board of the engine to have caught in his clothes, 
they thought he had attempted to get on the engine, and 
had fallen. He had so boarded the train before. The 
tracks were those of defendant, and Lavier was not obliged 
to walk upon them, though it was often done. 

To the grant of the new trial plaintiff excepted. | 















MITCHELL vs. COOPER. 





















. As a general rule, there is no necessity for a defendant in an exe- 
cution, who claims to have paid or settled it, to resort to a court of 
equity to enjoin a levy made after such settlement or payment; 
but he may set up such defence by affidavit of illegality. Nor 
does the fact tnat the execution was in favor of a guardian for an 
insane person, and that the payment was made after a judgment 
was awarded, revoking the letters of guardianship and restoring 
the ward to his rights, make it necessary to gointo equity. Code, 
§§3664, 3665, 1860. 

(a.) An affidavit of illegality lies to an execution issuing from a de- 
cree in chancery. Code, §4215. 

2. Where a def2ndant in execution filed an affidavit of illegality, but 
subsequently abandoned and voluntarily withdrew it, and an order 
was taken reciting that fact and ordering the execution to proceed, 
and no additional facts appear which would entitle the defendant 
to a second affidavit of illegality, a resort cannot be had to equity 
merely to avoid the legal requirements in this respect. Rule 31 
(Code, p. 1349) and citations. 

Judgment affirmed. 


Decem'er 21, 1884. 


Hatt, Justice. 





[Mitchell filed his bill against Cooper, praying, among 
other things, that the collection of certain executions be 
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enjoined. He alleged, in brief, as follows: Complainant 
was indebted to his brother, J. L. Mitchell, who, from ex- 
cessive drinking, was adjudged incompetent to manage his 
property, and Cooper was appointed to be his guardian by 
the ordinary of Floyd county. The guardian sued com- 
plainant on his note, obtained a judzment, and execution 
was issued thereunder. Complainant made certain pay- 
ments thereon. Subsequently his brother reformed, be- 
came capable of managing his business, and a petition to 
revoke the letters of guardianship was filed; and by con- 
sent, an order was passed that Coopez settle with his ward 
and turn over to him the property in hand, and that there- 
upon the letters of guardianship be revoked. Cooper 
tarned over the property in hand to his ward, including 
the execution against complainant, and complainant set- 
tled in full with his brother. Afterwards his brother 
moved from the state, and Cooper, by some means un- 
known to complainant, got possession of the fi fa. and 
caused it to be levied on complainant’s property. Even if 
the legal title to the 7. fa. is in the t ‘ustee, the substan- 
tial equitable title is in the former ward. 

Defendant demurred to the bill, and aaswered it, deny- 
ing that he had ever settled with his ward or turned over 
the 7. fa. to him, and alleging that the ward was indebted 
to him for advances made, and praying that he might con- 
trol the fi fa. to reimburse himself. He alleged also that 
the complainant had interposed an affidavit of illegality 
to the fi. fa., setting up substantially the same grounds as 
alleged in his bill; that he had voluntarily withdrawn this, 
and could not now set up the same grounds by bill in 
equity. 

On the hearing, the chancellor refused the injunction, 
and complainant excepted. } 
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Stokes vs. McLenpon. 


The bill in this case is meagre and deficient in its allegations, and no 
reason is shown why a court of law has not jurisdiction, or why 
the remedy at law is not as complete and adequate as in equity. 
Judgment aftirmed. 


October 2, 1884. 
BLANDFoRD, Justice. 


[Gilbert M. Stokes filed his bill against Mrs. N. A. E. 
McLendon, alleging, in brief, as follows: On January 22, 
1884, he purchased from Martin McLendon and his wife, 
the defendant, certain described land, and in payment 
therefor cancelled an indebtedness which he held against 
Martin McLendon. The latter had been in possession of 
the land for thirty years and had the “ paramount title ” 
thereto. Before the purchase, McLendon “ had and claimed 
a pretended homestead on and to said lands, as set 
apart by the ordinary of said county on account of the 
same ;” and therefore complainant took a deed, signed by 
both McLendon and his wife, and approved by the ordinary. 
After this, complainant sold the property to McLendon 
and his wife, the defendant, for $1,275.00, payable in five 
annual installments, and gave them.a bond for title, and 
took their notes for the purchase money. McLendon and 
his wife remained in possession until 1879, when McLen- 
don surrendered the bond and complainant gave up the 
notes to him. Across the face of the bond was endorsed, 
“ Cancelled, (signed) Martin McLendon.” Complainant 
is advised and believes that this was done with the con- 
sent of defendant. After this. complainant rented a part 
of the land to McLendon anda part to his son; and this was 
with the consent of defendant, as complainant is advised 
and believes. This continued until the death of McLendon 
in 1881. His estate is not represented, and there is no 
need therefor. He left no minor children and none at all 
by defendant. Defendant had no separate estate, and 
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never had any; she knew of the surrender of the bond for 
title. After the death of McLendon, complainant sought 
to dispossess defendant as a tenant holding over, but she 
filed a counter-affidavit and bond, and is proceeding to 
contest the claim, on the ground that she does not and 
never did hold under him as a tenant, and claiming that 
she had an interest in the bond. The land is not worth 
the amount of the purchase money notes, and defendant 
is insolvent. . The prayer was to have the bond cancelled, 
as to defendant, to recover the land and rent since the 
death of McLendon, or, in default of this, to obtain a de- 
cree for the purchase money, for a receiver and for sub- 
poena. 

By amendment, it was alleged that the debt due com- 
plainant, which formed the consideration of the deed to 
him, was for provisions and supplies furnished to the 
beneficiaries of the homestead and necessary for their use. 

Defendant demurred to this bill, on the ground that 
there was no equity in it, and that there was a complete 
remedy at law. The demurrer was sustained, and com- 
plainant excepted.]} 


























WILKERSON vs. THE STATE OF GEORGIA. 









. On an indictment for burglary, it appeared that the owner of 4 
store left the defendant and two other persons lying on the piazza 
thereof when he went home ; that he tried to get them to go 

to their dinner, but they declined; that, on his return an hour or 
two later, he found the store broken open and goods stolen; that 
he caused the three to be followed, and found them that night, 
seven or eight miles away, with the stolen goods in their posses- 
sion, the defendant having some of the stolen snuff: 

Held, that this was sufficient to authorize a conviction of burglary. 

2. The facts that the three were there together, that they would not 

leave, that they were followed and the goods found on them, make 
such a case of conspiracy as to authorize a charge that if one 
breaks in and another stands by and helps and receives the goods, 
all are guilty. 

8. The conspiracy being established, the sayings of either conspira- 

tor are admissible. 
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. There was no error in allowing the solicitor general, in order to 
impeach a witness who had been on trial for the same offense, to 
ask him whether he had not on the former trial made a statement 
inconsistent with what he swore before the jury on this trial. The 
statement need not be read to the witness in order to put him on 
notice; it is sufficient to repeat it to him and question him con- 
cerning it. 

. It is within the court’s discretion to open the case and allow fur- 
ther evidence after the testimony has been closed. 

. A ground of a motion for new trial that the court refused to let the 
defendant prove what explanation he gave of his possession of 
stolen property, when found in his possession, is too general. It 
should appear what was the explanation sought to be proved, 
in order to show that the defendant was hurt by its exclusion. 
Judgment affirmed. 


October 21, 1884. 


Jackson, Chief Justice. 


[Wilkerson was convicted of burglary. The facts are 
sufficiently set out in the first head-note. He moved for 


a new trial, on the following grounds: 

(1), (2.) Because the verdict was contrary to law and 
evidence, and without evidence to support it. 

(3.) Because the court charged as follows: “If two or 
more persons agree and go together to a house for the pur- 
pose of committing a burglary or theft, it is not necessary 
that they should all enter the house, for the purpose of 
making them all guilty. If one aids in any way, stands 
by and assists in opening a house, stands by and receives 
the goods as they are handed out, he is just as guilty as the 
party who actually entered the house.” 

(4.) Because the verdict was contrary to the charge. 

(5.) Because the court refused to require the solicitor 
general, in questioning Mat. Holden, a witness for the de- 
fendant, in reference to his statement made upon his own 
trial, to read to witness what his statement was, as shown 
in the record, but allowed the solicitor general to propound 
questions to the witness in his own (the solicifor’s) lan- 


guage. 
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(6.) Because the court allowed Holden, while a witness, 
to testify that Jim McGarrah told him, on the night before 
the burglary was committed, that he (McGarrah) intended 
to break open the store. (McGarrah, Holden and defend- 
ant were the three men who were on the porch together 
shortly before the burglary, and who were caught together 
on the night after it was committed, in possession of some 
of the property. Holden was a witness for the defendant, 
and as such, testified that he and McGarrah concocted and 
perpetrated the crime, and that this was done after defend- 
ant left. On cross-examination, he denied that McGarrah 
had told them on the previous night that he was going to 
break into the store, or that he (the witness) had so testi- 
fied on the preliminary examination of defendant. The 
testimony taken on the preliminary trial was introduced 
over objection. It contained the statement that “Jim 
told us, the night before, he intended to break open the 
store.”’) 

(7.) Because the court allowed the solicitor general, 
after the testimony had closed, to re-open it, and introduce 
the statement made by the witness, Holden, on his own 
trial, for the purpose of impeaching him.—The objection 
was that the testimony had been closed. 

(8.) Because the court refused to allow the witness, Jim 
Hanner, to state what John Wilkerson said in explanation 
of his possession of the snuff found on his person. 

The motion was overruled, and defendant excepted. | 


JACKSON, trustee, vs. Poo. & Hunt. 
(Jackson, C. J., not presiding, on account of providential cause.] 


On a bill to subject a trust estate for mill machinery sold to the trus- 
tee for the use and benefit of the trust estate, it was incumbent on 
the complainants to prove the existence of a trust estate, of what 
it consisted, and the specific facts which rendered it liable for the 
debt. Where the trust deed was not set out in the bill or annexed 
thereto, and no evidence was introduced showing the trust, its na- 


v 78-62 
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ture ur character, or what power the trustee had to make the pur- 
chase, or how or in what manner the trust estate was liable, after 
a verdict for the complainants, a new trial should have been 
granted. 56 Ga., 640. 

Judgment reversed. 

September 16, 1884. 


BLANDFORD, Justice. 


[Pool & Hunt filed their bill against L. O. Jackson, trus- 
tee for his wife and children, to subject the trust estate to 
an indebtedness alleged to have been created by the trus- 
tee for the purchase of certain mill machinery for the use 
and benefit of the trust estate, and which was necessary 
therefor. The bill alleged that only the wife and children 
were interested in the trust property, and that it consisted 
of certain realty and personalty described ; that the trust 
was created by a marriage settlement, which was not re- 
corded, and complainants could not, therefore, attach it to 
the bill. 

The answer denied that the trust estate was liable, 
and asserted that the property was sold to Jackson 
individually. It admitted that the machinery was for the 
improvement of property spoken of as the property of 
Mrs. Jackson. It also set up a recoupment, by reason of 
the failure of the machinery to accord with the warranty 
made by complainants. 

On the trial, the evidence as to the machinery, its nature 
and qualities, was conflicting. The trust deed was not 
produced or introduced in evidence, nor were the terms 
or the nature of the trust proved. 

The jury found for the plaintiffs $200.00. Defendant 
moved for a new trial on several grounds, one of them be- 
ing that the verdict was contrary to law, evidence and 
without evidence to support it. The motion was overruled, 
and defendant excepted. | 
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SPENCER et al. vs. PEAKE, administrator. 


is within the power of all courts of general jurisdiction to com- 
plete and amend their records, so as to make them speak the truth. 
Therefore, where an administrator applied for leave to resign, and 
on an appeal from the court of ordinary, the jury found in his favor, 
but no judgment was entered on the verdict until after his death, 
the judgment could then be entered nunc pro tunc on motion of his 
administrator. Code, §206; 18 Ga., 287; 1 Kelly, 95; 10 Ga., 187: 
58 Id., 365; 54 Id., 541; 2 Tidd’s Prac., 932. 

.) The legal effect of the judgment when entered is not now before 


the court. 
Judgment affirmed. 
December 4, 1884. 


BLANDFORD, Justice. 


[Erwin, administrator of Tumlin, deceased, petitioned 
the ordinary for leave to resign histrust. This was resisted 
by certain heirs-at-law of Tumlin The ordinary granted 
the application, and appeal was taken and a verdict ren- 
dered in favor of the applicant, but no judgment was en- 
tered. Erwin died, and his administrator moved to enter 
a judgment nunc pro tunc on the verdict. The heirs of 
Tumlin were made parties defendant to the motion, and 
resisted it, on the ground that Erwin had died, and that 
some of them were minors when the application to resign 
was made by him, and were not properly made parties. 
The objection was overruled, and the judgment allowed to 
be entered. Objectors excepted. | 


BARNARD vs. THE STATE OF GEURGIA. 


A defendant, indicted for carrying concealed weapons, moved for a 
continuance, and made a showing, to the effect that he had sub- 
peenaed one Mrs. Hale; that she was not absent by his consent 
or procurement; that she lived in the county, was at home sick, 
and unable to attend court; that he expected to procure her at- 
tendance at the next term of court; that the showing was not 
made for delay; and that he could prove by her that she was pres- 
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ent at the time he was charged in the indictment with carrying the 
pistol concealed; that it wes not concealed, but was in the little 
watch-pocket on the outside of his coat, and that the handle and 
a portion of the barrel were fully exposed to view, when he dropped 
it and put it back in his pocket at the table. There was no counter- 
showing: 

Held, that the continuance should have been granted, and its refusal] 
was error. Code, §§3522, 4647. 

(a.) From the certificate of the presiding judge to the motion tor new 
trial, it appears that he acted under a misapprehension of the facts 
when he refused the motion. 

(b.) The testimony was conflicting and quite evenly balanced, and it 
is impos.ible to say what influence the evidence of the absent 
witness might have had. 

Judgment reversed. 

Jackson, C.J., concurred specially, on the ground that the certificate 
of the presiding judge showed that he had misunderstood the facts, 
and that this was not the ordinary case of the exercise of discretion. 


September 16, 1884. 


Hatt, Justice. 


[To the report contained in the decision, it is only nec- 
essary to add that, in certifying the grounds of the motion 
for new trial, the court added the following note: 


‘*When the motion was overruled, the court stated that the court 
did so because the case was put on terms at last court, had been then 
continued on account of absence of same witness, and, as court re- 
called when motion was reached this term, defendant: was offered a 
rule against witness, and declined it last term, and court notified 
counsel case would not be continued for absence of this witness again. 
But now the court is satisfied that the case was not on terms, but 
continued because witness was sick last term.’’] 


Kyicut vs. THe Strate oF GEORGIA. 


This case is controlled by the decision in 70 Ga., 752, where it was 
held that if a defendant was tried and acquitted under an indict- 
ment charging him with larceny from the house, and alleging the 
ownership of the house and of the goods stolen to be in one person, 
and was subsequent'y arraigned under another indictment for lar- 
ceny from the house, alleging a different ownership of the house 
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and of the goods stolen, and a different day on which the offense 
was committed, a plea of autre fois acquit, setting out fully the 
first indictment and the proceedings had thereunder, and averring 
that the transactions embraced in both indictments were one and 
the same, was good, and should not have been stricken on de- 
murrer. 

Judgment reversed. 


September 16, 1884. 
BLANDFORD, Justice. 


[Prince Knight was arraigned in the county court of 
Brooks county, on an accusation charging him with the lar- 
ceny of certain bacon, the property of Joseph Mabbett and 
Mrs. Mabbett. He pleaded autre fois acquit, alleging that 
he had previously been arraigned, tried and acquitted upon 
an accusation charging him with the larceny of bacon be- 
longing to Joseph Mabbett; that the two transactions were 
identical; and that the present charge was for the larceny 
of the same bacon as that involved in the other accusation. 
This plea was stricken by the county judge, and error 
was assigned thereon by certiorari. The superior court 
overruled the certiorari, and defendant excepted. | 


Spring, sheriff, vs. Moraan. 


When this case was before the Supreme Court before (72 Ga., 
257), it was held that the court below erred in discharging 
the rule against the sheriff; that if the illegality received by the 
sheriff was based on his wrongful conduct, it could not protect 
him; or, if he colluded with the defendant, he was liable to the ex- 
tent that such collusion hurt the plaintiff; and it was directed that 
the case be heard de novo, with liberty to ainend the answer and 
traverse the same, in order to ascertain the facts. On the return 
of the case to the court below, the sheriff amended his answer, 
aileging that one ground of the affidavit of illegality received by 
him was that the plaintiff was not entitled, by judgment or other- 
wise, to an execution against the defendant, and denying all collu- 
sion. No traverse was filed to this answer: 

Held, that it was error to make the rule absolute. If the affidavit 
was received by the sheriff in good faith, and was in no wise con- 
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nected with his default, and there was no collusion between the 
sheriff and defendant in execution, the rule should have been dis- 
charged and not made absolute ; but these issues should have been 
submitted to the jury. 

-) The ground of illegality, that there was no judgment authorizing 
the execution in favor of the plaintiff, would authorize the sheriff 
to receive it, if he did soin good faith. This was easily determined 
by an inspection of the record: and if the sheriff, in collusion with 
defendant, knowing that this ground was wholly untenable, in 
order to cover up and protect himself on account of some neglected 
duty in not levying or properly advertising the property levied on, 
received the affidavit of illegality from the defendant, then he 
would be liable to plaintiff in execution to the same extent as if 
no illegality had been made or tendered to him. But this issue 
has not been made or tried by the court below. 

Judgment reversed. 


September 16, 1884. 


BLANDForD, Justice. 


[This case was before the Supreme Court at the Febru- 
ary term, 1884, where it will be found fully reported. 
On its return to the superior court, with liberty to amend 
so as to determine whether the sheriff colluded with the 
defendant in f. fa. in accepting an affidavit of illegality 
based on his own illegal conduct, the sheriff amended his 
answer by denying collusion, and stating that one ground 
of the illegality which h» received was that the plaintiff 
in fi. fa. was not entitled, by judgment or otherwise, to an 
execution against the defendant. This answer was not 
traversed, but the court made the rule absolute. The 
sheriff excepted. ] 


WALKER et al., commissioners, vs. SHEFTALL. 


It is not the duty of a coroner to bury any pauper bodies, except those 
on which an inquest has been held, and the limit of $1,500 for fees 
for holding inquests and burying dead bodies, imposed by §3701 of 
the Code, applies to cases in which it is the duty of the coroner to 
hold an inquest and bury the dead. But where a number of pau- 
per bodies were found, and the coroner began to hold inquests, 
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but discovering that the deaths were clearly the result of a storm, 
and that the cases were not proper subjects for an inquest, de- 
sisted, made no charge for the inquests held, and not officially but 
as an indvidual, caused the dead to be buried decently, he was en- 
titled to be reimbursed by the county. Code, §766. 

(a.) Acts providing for costs and salaries are to be strictly construed, 
and neither can be increased by construction and in any indirect 
manner beyond the amounts specified by law, but the acts charged 
for in this case did not pertain to the office of coroner, nor were 
charge for as costs. 

Judgment affirmed. 


December 19, 1884. 


Hatt, Justice. 


[On refusal of the commissioners of roads and revenues 
of Chatham county to reimburse Sheftall the amount ex- 
pended by him in burying the dead bodies of paupers, 
under the facts stated in the head-notes, he brought suit 
and recovered judgment. The commissioners moved for 
a new trial, which was refused, and they excepted. | 


Aycock vs. SUBERS. 
{[Jackson, C. J., not presiding, on account of providential cause. ] 


A county court has no jurisdiction to try and determine an issue 
made upon the foreclosure of a chattel mortgage and a counter- 
affidavit filed thereto, where the amount involved is less than fifty 
dollars. In such cases, the justice’s court of the district of the de- 
fendant’s residence has jurisdiction. Where the principal sum 
secured does not exceed one hundred dollars, but is more than 
fifty dollars, the two courts have concurrent jurisdiction. Code, 
§§5156, 282, 3974 (a), (b). 

Judgment affirmed. 
October 2, 1884. 


Hat, Justice. 


[Jesse Aycock foreclosed a chattel mortgage against Z. 
T. Subers before the county judge of Sumter county, for the 
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principal sum of $37.00, with attorney’s fees and costs, 
and the execution issued thereon was made returnable to 
the county court. Defendant filed a counter-affidavit 
(called in the record an affidavit of illegality), alleging, 
among other things, that he lived in the 993d district, G. 
M., which was not in the district in which the county court 
was located, and that it had no jurisdiction of the case, 
the amount being under $50.00. On demurrer, the county 
judge dismissed the affidavit. On certiorari, the judge of 
the superior court reversed this ruling and quashed the 
fi. fa. Plaintiff excepted. ] 


NILES vs. GROOVER. 


In an action of ejectment, where the plaintiff claimed title under one 
who had a deed from the defendant, but who was dead at the time 
of the trial, the defendant was incompetent to show that such 
deed was not delivered to the deceased. Code, §3854, sub-section 
1; 71 Ga., 168, Elsinger vs. Beytagh (present term). 

Judgment affirmed. 
January 21 1885. 


Hat, Justice. 


[In an ejectment suit of Groover against Niles, the 
plaintiff derived written title to the property in dispute 
from one Camp, to whom defendant had conveyed by 
deed. Defendant offered to testify that the deed from him 
to Camp was never delivered. Plaintiff objected, on the 
ground that Camp was dead, and this contract was the 
cause of the present action. The court held the witness 
incompetent. The case having resulted adversely to the 
defendant, this ruling formed the substantial assignment 
of error. | 
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DEVAUGHN vs. HAUGABOOK. 






[Jackson, C J., did not preside, on account of providential cause.] 






Where a araft was drawn and endorsed by the drawer and placed in 
the hands of the payee, who held it but never accepted it, it was, 
in legal effect, a promissory note, and the payee could bring suit 
on it as such against the drawer. 70 Ga., 715. 

Judgment reversed. 


October 2, 1884. 









Hatt, Justice. 





[A fi. fa. in favor of J. E. DeVaughn against George W. 
Hunter was levied on a mule, and Thomas Haugabook in- 
terposed a claim. On the trial, the claimant moved to 
quash the fi. fa. and dismiss the levy, on the ground that 
there was no legal judgment on which the fi. fa. issued. 
By consent, the original record was put in evidence in con- 
nection with this motion. This showed the following facts: 
DeVaughn brought complaint in the statutory form against 
Hunter, alleging the debt to be due on a ‘ promissory note 
or draft.” The copy attached to the declaration was as 
follows : 


















“$1,067.43. Montezuma, Ga., April 9, 1874. 


‘‘By the 15th day of October, please pay to the order of J. E. 
DeVaughn one thousand and sixty-seven ;3; dollars, for value re- 
ceived, as an advance on my crop to be raised the present year, includ- 
ing yourcommission forthe same. And forthe purpose of securing the 
payment of this draft at or before maturity, I hereby create a lien in 
your favor, with authority to transfer the same, on my crop of cotton 
and other crops growing or to be grown by me, or in which I may 
have any interest; also I hereby create a draft mortgage upon stock. 
If this note is not paid at maturity, it is to bear interest at the rate 
of eighteen per cent per annum, and should I not fully pay this draft 
at maturity, you are hereby authorized to foreclose this lien at once, 
and foreclose this mortgage, as provided by law for a mortgage upon 
personalty ; and I further agree to pay all costs and counsel fees in- 
curred in its collection. And I agree to deliver to you at the ware- 
house all my cotton crop and a sufficiency of same to meet this draft 
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before maturity, which cotton you are authorized to sell at your dis- 


cretion for that purpose. 
‘* (Signed) G. V. Hunter.”’ 


(Endorsed on back) G. V. Huxter. 

Personal service was perfected and a judgment by de- 
fau:t rendered. 

The court held that this record showed on its face that 
the judgment was not founded on sufficient pleadings, and 
that the judgment was void, and dismissed the levy. 
Plaintiff excepted. | 


STEWART, ordinary, for use, vs. Rop@eErs. 
[Jackson, C. J., not presiding, on account of providential cause. ] 


There was no abuse of discretion in granting a first new trial in this 
case. 
Judgment affirmed. 


October 2, 1881. 


Hatt, Justice. 


[Stewart, ordinary of Sumter county, for use of Ella 
Meeks, brought suit on the guardian’s bond of David G. 
Rodgers, against him, as principal, and Joel Aycock, as 
security. Neither defendant appeared. When the case 
was called, plaintiff introduced in evidence a certified copy 
of the bond and a return made by the guardian. This 
charged himself with $983.34, and then stated that this 
was received in Confederate money, which became worth- 
less and still remains on hand. Counsel for plaintiff an- 
nounced that he relied on the item showing receipt of 
funds, and not on the statement as to Confederate money. 
Counsel for plaintiff wrote out the verdict for $983.34, 
which was signed, the court having instructed the jury 
that there being no defence or controversy, the plaintiff 
was entitled to a verdict for the amount which the defend- 
ant admitted to be due. 
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Defendant moved for a new trial, on the ground that the 
verdict was contrary to and unsupported by evidence; 
that the court erred in his instruction; and that the jury 
signed the verdict without charge or instructions, except 
as stated above. 

The motion was sustained, and plaintiff excepted. | 


Wactor vs. SautsBurY, Respess & Company. 


A bill for specific performance must be brought in some county in 
which one or more of the defendants may reside, if they are 
residents of the state. Where it appeared that such a bill was 
brought in a county in which none of the defendants resided, 
though all of them were residents of the state, it was properly dis- 
missed for want of jurisd¥ction. 

Judgment affirmed. 


January 21, 1885. 
BLANDFORD, Justice. 


[Wactor filed his bill against Saulsbury, Respess & 
Company, and Pope, sheriff of Taylor county, to enforce 
a specific performance of an agreement on the part of the 
firm to re-convey to him certain land, which he had con- 
veyed to them as security for a debt. He alleged that 
the debt had been paid, or, if not paid in full, that he had 
tendered any balance due. The bill also prayed for an 
injunction to prevent the enforcement of a writ of posses- 
sion which had issued for the land in their favor and was 
in the hands of the sheriff. It was alleged that one mem- 
ber of the firm had died ; another was living in Upson or 
Pike county; and that the residence of the other was un- 
known. 

No service of the bill appears in the record; but on a 
demurrer by Saulsbury, Respess & Company, the bill was 
dismissed, one ground being want of jurisdiction in Taylor 
county. To this ruling plaintiff excepted. ] 
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AIKEN vs. THe STATE OF GEORGIA. 
[Jackson, C. J., not presiding, from providential cause. ] 


. Where an indictment for larceny after trust followed the statute, 
and was so full and plain as to be fully understood by the defend- 
ant and the jury who tried the case, it was sufficient, and a de- 
murrer thereto was properly overruled. 

. Where two justices preside in this court, and they differ in opinion 
as to whether the evidence sustains the verdict, the judgment 
will be affirmed. 

Judgment affirmed. 


September 16, )884. 


BLANpDFOoRD Justice. 


[Russell Aiken was indicted for larceny after trust. The 
body of the indictment alleged that defendant 


**was intrusted by L. O. Jackson, as trustee for Sarah F. Burton, 
with one gray mare mule, about twelve years old, of the value of one 
hundred dollars, of the personal goods of the said L. O. Jackson, as 
trustee for Sarah F. Burton, for the purpose of using said mule with 
a view of purchasing, provided he, the said Russell Aiken, liked said 
mule, and the said contracting parties could mutually agree upon the 
terms of such a sale, and to keep the said mule for the use and bene- 
fit of the said L. O. Jackson, as trustee, as aforesaid, and he, the 
said Russell Aiken, did fraudulently convert and appropriate the said 
mule to his own use before any trade or sale of said mule was made, 
without the consent of the said L. O. Jackson, as trustee, as afore- 
said, to the injury of the said L. O. Jackson, as trustee, as aforesaid, 
on demand made in person by the said L. O. Jackson, as trustee, as 
aforesaid, on the day and year aforesaid, in the county aforesaid, the 
full value of said mule, and without returning or delivering the said 
mule over to the possession of the said L. O. Jackson, as trustee, as 
aforesaid, which he, the said Russell Aiken, did absolutely refuse to 
do on demand made on the day and year aforesaid, in the county 
aforesaid, in person, by the said L. O. Jackson, as trustee, 2s afore- 
said, on the said Russell Aiken, contrary to the laws of said state,’’ 
etc. 


The prosecutor, Jackson, thus detailed the transaction 
between him and defendant : 


‘*In the month of February, 1878, he came to me to buy a mule; I 
showed him a gray mule, and told him my price was $100.00, payable 
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in the fallof the same year I told him. Well, there was a conversa- 
tion took place; I don’t know exactly what; the conversation, 
though, that is usually made or carried on in making a trade. He 
agreed to take the mule and try it, which he did, and he brought it 
baek in a week or ten days; and when he brought the mule back, he 
said that $100.00 was too much, and said that he would give me 
$90.00. I told him I would not take $90.00 for it, and he then agreed 
to give me $100.00 for it, remarking, at the same time, it was a trade; 
and I told him no, it was not a trade, and I told him when he would 
give me a mortgage on his crop over three bales of cotton and the 
mule, that then I would consider it a trade, and that the mule would 
be mine until it was done; and he took the mule and went olf under 
those conditions. . . . At the time he carried the mule off, the 
crop was not planted; and he told me in May, or about the first of 
June—I met him, and he was riding a small bay horse, and we 
stopped and exchanged some few words, and he asked me how I 
liked the horse—he told me he had traded the mule for the horse. 
. . + He traded the mule for the horse; he said that he suited 
him better, and that he had received about $15.00 worth of provisions 
to boot; and he asked me what I thought of the trade. I don’t re- 
member what answer I made to him. . . . I didn’t make the 
demand on him at that time; I didn’t know what to say; I didn’t 
know what to think of the transaction, and I came to Bainbridge to 
consult an attorney about it. I didn’t know what to do. He told me 
on that occasion that he had broken his land up with the mule and 
planted the crop with the horse. . . . I saw him several times 
between then and the 26th of November, 1878; in the same year, on 
the 26th of November, I went tosee him, and he wasn’t at home. I 
hunted him up, and I told him he had not made any settlement for 
the mule, and I repeated to him the conditions under which he got 
the mule; and he said that is true; and I[ told him he had made him- 
self liable to a criminal prosecution, and that if he didn’t make some 
satisfactory settlement about this mule, I would prosecute him; and 
he told me to crack my whip.”’ 


The jury found the defendant guilty. He moved for a 
new trial, on the following among other grounds: 

(1.) Because the court overruled a demurrer to the in- 
dictment, on the grounds that it set out no offense; that 
it failed to show how, or in what manner the defendant 
appropriated the mule, which formed the subject of the al- 
leged larceny, or how the prosecutor was injured, or that 
the parties failed to agree about the terms of the sale 
stated, and because the allegations are uncertain and con- 
flicting. 
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(2.) Because the verdict was contrary to law and evi- 
dence, and without evidence to support it. 

The motion was overruled, and defendant excepted. 

In the Supreme Court, Justice Hall thought the evi. 
dence sufficient to sustain the allegations of the indictment, 
while Justice Blandford was not fully satisfied on the 
point; and the judgment was affirmed, as stated in the 
head-note. } 


THe RicHMOND AND DANVILLE RAILROAD vs. GREEN. 


. There was sufficient evidence to sustain the verdict, and the pre- 
siding judge did not abuse his discretion in refusing a new trial, on 
the ground that the verdict was without evidence to support it. 

. Whether or not the charge excepted to was incorrect, it is unnec- 
essary to decide. If it was, it was fully cured by the entire charge 
of the court, in which he repeatedly told the jury that if the plain- 
tiff, an injured employé of a railroad, was at all at fault, he could 
not recover. 

Judgment affirmed. 


January 21, 1885. 
BLANDFORD, Justice. 


[Green sued the Richmond and Danville Railroad for 
an injury to his hand, caused by a train of defendant, lay- 
ing his damages at $10,000.00. The evidence of the plain- 
tiff was, in brief, as follows: He was a flagman on defend- 
ant’s train, and as such his duties were to couple cars, 
change switches, pass up wood, etc. There was alsoa 
train hand who did like services, he being generally at the 
front of the train and the other at a different place, but 
either acting, according to which was ne:rest at the time. 
On March 2, 1882, the train reached Beaufort, S. C., after 
dark, where some cars were to be takenon. Plaintiff un- 
coupled the engine and two or three cars from the main 
body of the train, and they ran down past the switch and 
came back on the side-track, where the cars to be coupled 
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were. Plaintiff went to these cars, and as the approach- 
ing cars came within a car length or a car-length and a 
half (a car length being from thirty to forty feet), he raised 
his lantern as a signal to the engineer to “slack up,” and 
then went on the track and placed the coupling pin ina 
slanting position, so as to fall into the link properly. When 
he went on the track, he waved his lantern as a signal to 
stop. As he started in, he saw the train coming back at 
the rate of four or five miles per hour, and the train-hand 
who had changed the switch was coming beside it. The 
engineer did not slacken the speed, but ran back at the 
same speed. From two to two and a half miles per hour 
is as fast as a train ought to come back to couple cars, and 
not over one mile with cars constructed as these were. 
They had sills projecting at the ends, as is usually the case, 
and also had what are called * dead-blocks,” being blocks 
of wood projecting from the end of the car. over the 
bumper to within about two inches of the end of the latter. 
When plaintiff had placed the pin, he saw that the back- 
ing cars had not stopped, and started to turn and go out 
from the track, but seeing that he did not have time and 
would be caught, he thought the safest and best thing to 
do was to couple the cars. He caught hold of the link and 
guided it, and seeing that his arm would be caught, he 
jerked his hand up; it struck the end of the projecting 
pin and was caught between the dead blocks and crushed. 
He had coupled some cars of this kind before. 

There was also evidence as to the extent of the injury 
and the value of the plaintiffs services and the expectancy 
of life which he had. 

Defendant introduced no evidence. The jury found for 
the plaintiff $1,700.00. Defendant moved for a new trial. 
The motion was overruled, and defendant excepted. ] 
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Stokes et al. vs. The State of Georgia. 


Sroxes et al. vs. Tue State oF GEORGIA. 


1. The facts that more than two persons, with common intent to force 
another to divide fish, caught by all, in a certain way, ran him off 
into his yard, pursuing him with brick-bats or rocks tumultuously 
to his home, make ariot. Code, §4514. 

. Where the court asked the defendants in a criminal case if they 
wished counsel, offering to furnish such counsel, which they de- 
clined, and none was appointed, there was no violation of the con- 
stitutional right to have the benefit of counsel and to defend in 
person or by counsel, or both. Code, §§4996, 4997; par. 4, 5, sec. 
1, art. 1, const. of 1877. 

Judgment affirmed. 


December 2, 1834. 
Jackson, Chief Justice. 


[Stokes et a/. were indicted for riot, The facts are suffi- 
ciently stated in the head-note. After conviction, defend- 
ants moved for a new trial, on the grounds, among others, 
that the verdict was contrary to law and evidence, and that 
they had not been accorded their constitutional right of 
representation by counsel. As to the last ground, the 
judge certified that, upon the call of the case, he inquired 
if the defendants were represented by counsel, and on re- 
ceiving a negative answer, explained to them their consti- 
tutional right to such representation, and offered to furnish 
them with counsel, if they so desired, and were unable to 
employ attorneys; and that defendants stated that they 
did not so desire. The motion was overruled, and defend- 
ants excepted. ] 
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ACCEPTANCE. See Amendment, 3. 
ACCESSORY. See Criminal Law, 37. 
ACCOMPLICE. See Criminal Law, 43. 


ACTIONS. See Stock and Stockholders, 2; Administrators and Ex- 
ecutors, 4,6; Negotiable Instruments, 3,4; Bailments,1,2; Hus- 
band and Wife, 14; Railroads, 38. 


ADMINISTRATORS AND EXECUTORS. 


1. Trover, plea in that defendant was heir, that there were no 
debts, and no need for further administration, properly 
stricken. Wheelus vs. Long, adm’r, 110. 

. Trover for watch wrongfully taken from temporary administra- 
tor, is individual suit, though named “ as temporary admin- 
istrator.’’ Ibid. 

. Trover lies for property taken from possession of temporary 
administrator. bid. 

. Interest in estate, party entitled to as heir dying, action is in 
his administrator, not his heir. Blair vs. Dickerson, adm’r, 
146. 

. Rights of administrator no greater than those of intestate. 
Whitworth vs. Wofford, adm’r, 259. 

. Failure of administrator to set up valid defense makes him lia- 
ble to heirs. Beatie vs. Calhoun, ord’y, 269. 

. Married woman may be administratrix or executrix. Hood vs. 
Perry et al., 319. 

. Plaintiff in fi. fa. dead, levy made, administrator made party 
to claim case. Rogers vs. Truett, adm’r, 386. 

. Homicide, administrator may sue for, when. Central R. R. et 
al. vs. Swint, adm’r, 651. 

. Judgment allowing administrator’s resignation entered nunc 
pro tunc after his death. Spencer et al. vs. Peake, adm’r, 803 


ADMISSIONS. See Evidence, 48, 67, 68. 
v 73-53 
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ALIMONY. 


1. Decree for permanent alimony continues after death of hus- 
band, and takes precedence of prior judgment. Smythe, ex’r, 
vs. Banks, 303. 


AMENDMENT. 


1. In justice’s court, new cause of action not made, since act of 
1880. Vaughan vs. McDaniel, 97. 


2. Treble damages for killing cow in enclosure without lawful 
fence, suit for, not changed to action for value of cow. Ibid. 


8. Acceptors of drafts suing drawer and payee (who also endorsed), 
amendment allowed, that plaintiffs were accommodation 
acceptors and paid money for defendants. Tift & Co. vs. 
Carlton et al., 145. (See No. 10 below ) 


4. Bill of exceptions amended as to name of plaintiff in error. 
White et al. vs. Cook, 164. 


5. Equitable amendment made to complaint for land. Oellrich 
et al. vs. Geo. R. R., 389. 


6. “Albany Lodge,”’ etc., sued, without alleging whether corpora- 
tion or partnership, no person sued, and not amendable. 
Barbour, adm’x, vs. Albany Lodge, etc., 474. 


7. Correcting name of defendant not make interrogatories already 
taken inadmissible. C. R. R. vs. Sanders, 513. 


8. Defective declaration amended, if cause of action set forth; 
aliter, if none set forth. Bell vs. C. R. R., 520. 

9. Homicide of child sue | for, but no loss to parent shown, noth- 
ing to amend by. Jbid. 


10. Draft for advances payable to order of drawer, delivered to 
drawees, sued in statutory form, amended by adding com- 
mon count. Lewis é Minor vs. Harper, ex’r, 554. (See No. 
3 above.) 

11. Motion to strike at trial term, as introducing new cause of 
action, in time, when. Skidaway, ete., Co. vs. O’ Brien, 655. 

12. New cause of action, amendment fo action for cutting ditch, 
alleging removal of crossing over ditch, adds. Jbid. 

13, New cause of action, amendment to suit for falling in hole left 
open on railroad right of way, alleging entering on plaintiff’s 
land and cutting down guards around well, adds. Henderson 
vs. Central R. R., 718. 


14. Immaterial amendment, refusal of, not cause new trial. Ibid. 





APPEAL. 


1. Pleadings determine right; finding of reductions does not 
affect. Taylor vs. Blassingame, 111. 


2. One bond given in two cases, dismissed unless bond given in 
each. Sparks vs. Hancock et al., 143. 


3. Garnishment bond ordered strengthened by justice, certiorari, 
not appeal, is remedy to correct. Gregory vs. Clark, 542. 
4. Same: Estopped from denying that appeal will lie, appellant 
is. Ibid. 
ARBITRATION AND AWARD. 


1. Under general submission, only matters brought before arbi- 
trators decided. Sheffield vs. Clark, adm’x, 92. 

2. Same: Presumption that matters decided were so before arbi- 
trators. Ibid. 

3. Award signed by umpire alone, or with an arbitrator, good. 
Ibid. 


4. Award, what sufficiently certain. Ibid. 
5. Error in judgment not alone set aside award. Lester, gd’n, vs. 


Callaway, ex’r, 730. 


6. Contrary to evidence, not set aside as, if any evidence to sup- 
port. Ibid. 


ASSAULT WITH INTENT TO MURDER. See Criminal Law, 
39-40. 


ASSIGNMENTS. 


1. Power of assignee to collect subscriptions same as that of com- 
pany. Clark, assignee, vs. Turner et al., 1 


2. Conveyance of excess of property in trust to pay certain debts, 
is assignment for creditors. Coggins vs. Stephens & Co., 414. 

8. Inventory and schedules required not attached, assignment 
void. Ibid. 

4. Construction of assignment, act of 1880 liberal for creditors 
and strict against assignor and assignee. Ibid. 

5. Secret trust for assignor avoids. Ibid. 


ATTACHMENTS. 


1, Against fraudulent debtor, declaration must be filed. Daniel 
& Son vs. Hochstadter Bros., 144. 
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2. Notice given to defendant, judgment on declaration, though ~ 
attachment dismissed. Ibid. 


3. Unconditional contract sued on, judgment by court. did. 


4. Notice not necessary, to obtain judgment against property. 
Craig vs. Fraser, 246. 


5. Notice appeared in this case. Ibid. 


6. Stock held as collateral, not appropriated beyond debt secured, 
after attachment levied. Kyle & Co. vs. Montgomery et al., 
337. 


. Against non-residents, not unconstitutional as not granting 
equal rights to citizens of different states. Pyrolusite, etc., 
Co. vs. Ward, 491. 


- On open account, left to jury, though proof was in writing. 
Ibid. 


- Dismissal is final judgment, and may be excepted to. Falvey 
vs. Adamson, 493. 

. Fraudulent transfer, attachment on ground of, that claim has 
been interposed and equitable issues made, not prevent pe- 
tition to dismiss by defendant. Ibid. 

11. Disclaim owning property, but move to dismiss attachment, 
defendant may. Ibid. 

12. Subrogation and right of redemption not determined on motion 
to dismiss. Ibid. 


13. Discretion on disputed facts, on petition to dismiss attachment 
issued ex parte on ground of fraudulent transfer. Ibid, 


See Debtor and Creditor, 1; Garnishment, 14-16. 


ATTORNEY AND CLIENT. 


1. Fees allowed as part of damages, when. Murphy, trustee, et al 
vs. Mayor, etc., of Sav. et al., 263. 

2. Disqualify council from presiding on tria. of nuisance, employ- 
ing attorney does not. Mayor, etc., of ‘Montezuma rs. Minor, 
sung. ptnr., 484. 

8. Advice of attorney admissible on question of probable cause 
for prosecution. Ventress vs. Rosser, 584. 

4. Right of representation not violated, where appointment de- 
clined. Stokes et al vs. State, 816 


See Charge of Court, 2; New Trial,7; Practice in Superior 
Court, 8. 
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AUDITOR. 


1. Exceptions to report filed, what issues submitted to jury. 
Cureton vs. Wright et al., 8. 


2. Verdict seriatim on exceptions of fact. Ibid. 


BAILMENTS. 


1. Interference with special property, bailee may sue for; with 
general property, owner may sue for. Lockhart vs. W. & A. 
R. R., 472. 


2. Borrower cannot sue for destruction of property. Ibid. 


BANKRUPTCY. 


1, Exemption in 1873 good against judgment in 1869, based on 
tort. Alley vs. Holcomb, 109. 

2. Same: Exemption good, though cause of action prior to bank- 
rupt act. Ibid. 

3. Consideration of note withdrawal of objection to discharge, 
not void in hands of innocent purchaser before due. Rhodes 
vs. Beall et al., 641. 


BANKS. 


1. Cashier not allowed, by rule, to become debtor to bank; an- 
other, with notice, buys stock, cashier advances money, 
stock pledged as collateral, and cashier assumes payment of 
note and takes stock, bank not bound by arrangement. Sav. 
Bk. & Trust Co. vs. Hartridge, 223. 

2. Same: Notice to and ratification by cashier not bind bank. 
Ibid. 

3. Same: Depreciation in stock, bank not liable for. Ibid. 

4. Same: Collateral was held by bank free from agreement of 
cashier. Ibid. 

5. Endorsement of draft ‘‘for collection, for account of,’’ what 
effect. Central R. R. vs. First Nat. Bk., etc., 383. 


BESTIALITY. See Criminal Law, 13. 


BONA FIDES. See Railroads, 14; Ejectment, 8; Debtor and Cred- 
itor, 13.15; Sheriffs, 10, 11. 


BONDS. See Appeal, 2; Garnishment, 4, 9, 14-16. 
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BONDS. (CRIMINAL RECOGNIZANCES.) See Criminal Law, 
9, 10, 12, 40, 41, 46; Principal and Surety, 1, 2, 5-8. 


BONDS (OFFICIAL). See Officers, 1; Taz, 10. 
BOOKS. See Evidence, 50-52. 

BORROWER. See Bailments, 2. 
BOUNDARIES. See Deeds, 6. 


BURDEN OF PROOF. See Malicious Prosecution, 5; Debtor and 
Creditor, 14. 


BURGLARY. See Criminal Law, 57, 58. 


CARRIERS. See Railroads. 
CERTIORARI. 


1. Proper remedy for refusal of justice to enter judgmert against 
garnishee. Starnes vs. Tanner, Justice, 144. 


2. Garnishment bond ordered strengthened by justice, certiorari, 
not appeal, is remedy to correct. Gregory vs. Clark, 542. 


8. Discretion in sustaining, on conflicting facts. Baldwin 2s. 
Hiers, 739. 


CHARGE OF COURT. 


1. General charge, when jury impanelled, as to importance of en- 
forcing criminal laws, not require new trial. Collins vs. State, 
76. 


2. Same: Attorney appearing in two cases, charge in one not 
cause new trialin other. Ibid. 

3. Omission to charge, assignment of error bad, if no request 
shown and attention of court not called. Higgins vs. Cher- 
okee Railroad, 149. 

4. Negligence, how far charge may state facts constituting, not 
decided. Ibid. 

5. Not clear in part, but right as a whole, no reversal. Georgia 
Railroad vs, Pittman, 325. (See No. 8 below.) 

6. That jury might use knowledge of any rules of calculation, 
right. Jbid. 

7. Full and fair in this case. Georgia Railroad vs. Thomas, 350. 
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. Inaccuracy in one part corrected in another, not require new 
trial. Ibid.; Eaves & Collins vs. Cherokee Iron Co., 459: 
City of Atlanta vs. Brown, 630, (See No. 5 above ) 

. ‘* Asshown by the evidence,’’ meaning “‘ if shown,”’ etc. Ibid. 

. Requests covered by general charge, not bound to give. Ibid. 

Opinion that statement is of slight weight, error to intimate. 
Hendricks vs. State, 577. 

. Lower grade of offense, nocharge as to, 1f noevidence. Ibid. 

. Should not tell the jury what is a good refresher of witness’s 
memory. Printup Bros. & Pollard vs. James, 583. 

. Opinion on weight of evidence, charge should not state. Ibid. 

. Presumption of payment for former services, that entering new 
service would raise, not charged. bid. 

. Justice not required to charge jury; if done, it must be cor- 
rectly done. Bendheim Bros. & Co. vs. Baldwin, 594. 

. Long extracts, containing several propositions, not excepted to. 
Fisher vs. State, 595. 

. Not full, requests should be made. City of Atlanta vs. Brown, 
630. 

. Directing verdict requires new trial, except when. Manning vs. 
Mitchell et al., 660. 

Requests inapplicable not given. Pace vs. Payne, 670. 

. Requests, what sufficiently distinct to assign aserror. Ibid. 

. General charge not brought up, presumed correct. Jbid. 

Request refused and charge to contrary, not presumed corrected 
in general charge. Ibid. (See No. 26 below.) 

Negligence, court should not tell jury what acts make. Central 
R. R. vs. Coggin, 689. 

Measure of damages, rule where entire injury is to peace, hap- 
piness or feelings, not given, on suit for pbysical injury. 
Central R. R. vs. Senn, 705. 

26. Error in charge not presumed corrected in general charge, not 
sent up. Jbid. (See No. 23 above.) 

27. No notice, charge that there was, error, if any evidence of no- 
tice. Knorr, adm’r, et al. vs. Raymond et al., 749. 


CHARTERS. 


. Construction by courts of state where granted, followed. Clark, 
ass’ee, vs. Turner et al., 1. 
2. Street railroad in Macon, for public benefit. Mayor, etc., of 
Mac. et al. vs. Harris, 428. 
3. Steam, use of allowed, under such charter. Ibid. 
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4. Use for private purposes enjoined. bid. 

5. Contract of subscribers whether embodied in charter obtained, 
evidence admissible toshow. Hendrix vs. Academy of Music, 
437. 

6. Subscription is with reference to capital stock fixed, and not 
recoverable until stock all subscribed. Ibid. 

7. Turnpike not kept in repair, penalty fixed by charter in 1840, 
controls; not changed by legislature. Habersham, etc., Co. 
vs. Taylor et al., comm’rs, 552. 

8. Same: Manner of enforcing penalty may be changed. Tbid. 

9. Superior court, granting without authority, made good by rati- 

fying act. Ruden vs. State, 567. 

















See Corporations 1-3; Municipal Corporations, 6. 






CITIZENS. See Corvorations, 12. 






CLAIMS. 





1. Under tax fi. fa., none in forma pauperis. Lingo, marshal, vs. 
Harris, 28. 

2, Execution invalid and not following judgment, claimant may 
show. Smith vs. Lockett et al., 104. 

Regularity of transfer of fi. fa., claimant is not interested in. 
Parish et al. vs. McLeod, 123. 

Part of purchase money paid, equity of purchaser, not decided 
unless question raised. Ibid. 

5. Dead, that plaintiff in fi. fa. was, before levy, immaterial, and 

issue stricken. Rogers vs. Truett, adm’r, 386. 


. Same: Administrator or transferee made party. Ibid. 
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See Witness, 4; Attachment, 10. 





CODE. 





1, Of 1863 ratified by constitutions of 1865 and 1868. Geo. R. R. 
vs. Ivey, 499. 





COLLATERAL SECURITY. See Banks, 1-4; Attachment, 6; Ex- 
ecutions, 7. 







COMITY OF STATES. See Charters, 1: Garnishment, 13. 





COMMISSIONS. See Principal and Agent, 7-9. 
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COMPTROLLER GENERAL. See Taz, 3. 










CONSIDERATION. See Promissory Notes, 4-6; Deeds, 26. 


CONSPIRACY. See Evidence, 38. 







CONSTITUTIONAL LAW. 


1. Caption and body of act levying tax on liquor dealers, what not 
variant. Brown vs. State, 38. 

2. Special liquor tax not unconstitutional, as being a special law 
as to taxation, or as not uniform. Ibid. 

8. Special tax on liquor is a general law. Ibid. 

4. Ordinance prohibiting getting on and off trains by ‘‘ boys and 
others unconnected with ’’ same and not passengers, consti- 
tutional. Bearden vs. City of Madison, 184. 

5. Wife recovering full value of life of husband killed, law consti- 
tutional. Geo. R. R. vs. Pittman, 325. 

6. Attachments against non-residents not unconstitutional. Py- 
rolusite, etc., Co. vs. Ward, 491. 

7. Citizens of other states, rights not violated by attachment law. 
Ibid. 

8. Railroad employé’s right to recover for injury, statute is not 
special and unconstitutional. Geo. R. R. vs. Ivey, 499. 

9. Code of 1863, effect of constitutions of 1865 and 1868 on. Ibid. 

10. Charter, perialty for not repairing turnpike, fixed in 1840, not 
changed by legislature. Habersham, etc., Co. vs. Taylor et al. 
comm’rs, 552. 

11. Same: Manner of enforcing penalty may be changed. Ibid. 

12. Charters not granted to express company by superior court in 
1875. Ruden vs. State, 567. 

18. Charters granted by superior court, act confirming all, consti- 
tutional. Ibid. 

14, Election on adopting local act constitutional. Caldwell et al. vs. 
Barrett et al., comm’rs, 604. 

15. Title and body of act as to local election, not conflicting, when. 

Ibid. 

. Subject-matters, more than one, regulations germane to main 

object are not. Ibid. 

17. *‘ Local option ”’ election constitutional. Ibid. 

18. Schools. building of by city not unconstitutional. Mayor, etc., 

of Cartersville vs. Baker, 786. 
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19. Testimony of shipmaster, seamen, etc., taken in writing in cer- 
tain criminal cases, is it constitutional? Quare? Burns vs. 
State, 747. 

20. Right to have counsel not violated, where defendant had none 
and declined appointment. Stokes ct al. vs. State, 816. 


See Bankruptcy 1, 2; Homestead, 10-11. 


CONSTRUCTION. See Laws; Husband and Wife, 19; Estates, 3; 
Wills, 5; Deeds, 25; Contracts, 29. 


CONTINUANCE. 


1. Absent witness, when error to refuse continuance on ground of. 
Barnard vs. State, 803. 


CONTRACTS. 


1. Compromises favored by courts. Bass vs. Bass, 134. 

2. Infants, contract of mother for, void; either side may take ad- 
vantage of. Thomson vs. Phillips et al., 140. 

3. Ratify trade for infant, equity may. bid. 

4. Cashier of bank, arrangement to borrow from bank through 
third person, with notice of rule to contrary, not bind bank. 
Sav. Bk. & Trust Co. vs. Hartridge, 223. 

5. Same: Stock deposited as collateral by third party for loan, 
held by bank free from contract of cashier. Ibid. 

6. Round trip ticket on railroad, special contract that it should be 
signed at terminal point before good for return, binding. 
Moses vs. E. T., Va. & Ga. R. R., 356. 

7. Statute of frauds, what memorandum or entries sufficient to 
meet requirements of. North & Co. vs. Mendel & Lro., 400. 

8. Of corporators, whether embodied in charter, evidence admis- 
sible to show. Hendrix vs. Academy of Music, 438. 

9. Subscription for stock is with reference to entire capital stock, 
and not enforced until whole is subscribed, unless by express 
provision or waiver. Ibid. 

Subscription not enforced if others release.!, reducing capital. 
Ibid. 

Employment to terminate in case of fire, promise after fire to 
find employé something to do, was merely gratuitous and 
did not renew contract or waive termination. Edwards vs. 
Block, 450. 

Same: New contract, if promises were, should have been so 
declared on. Ibid. 





13. 


14. 


15. 
16. 


17. 
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Written contract, right to require strict compliance. Eaves & 
Collins vs. Cherokee Iron Co., 459. 

Strict compliance not insisted on, notice of requirement neces- 
sary, before recovering for failure. bid. 

Same: Departure a sort of new agreement. Jbid. 

Abandoned by both sides, one cannot recover for breach of 
other. Jvlid. 

Twenty tons of ore to be furnished, with option to furnish 
twenty more, notice of election necessary in reasonable time. 
Ibid. 

Same: Reasonable time, whatis. Ibid. 

‘** Cropper’’ farming on shares is not partner of landlord. Gurr 
vs. Martin, ex’r, 528. 


. Option to buy within given time, signed only by owner, and 


with nv obligations on other party, not binding. Peacock vs. 
Deweese, 570. 


- Mutual, contracts must be, to bind. Jbid. 
. Note payable in cotton, some delivered after due, not credited 


at advanced price. Clark, ex’r, vs. Minor, 590. 
‘* Fully cured’? meat to be delivered, meaning shown by ex- 
perts. Featherston, trustee, vs. Rounsaviile & Bro., 617. 


. Consideration illegal, what does not affect innocent purchaser 


before due. Rhodes vs. Beall et al., 641. 


- Defeasible title in vendee, subject to revest on breach of condi- 


tion, in this case. Hall & Ruckel vs. Larey, 697. 
Live stock contract of railroads, effect discussed. Central R. 
R. vs. Bryant, 722. 


27. Sale by metes and bounds, and not by aere, deficiency not di- 


minish price, when. Lester, gdn., vs. Callaway, ex’r, 730. 


28. ‘‘See debt paid,’’ promise to, if credit extended, is original 


2) 


undertaking. Baldwin vs. Hiers, 739. 
Construed by law at time of making. Knorr, adm’r, et al. vs. 
-taymond et al., 749. 


See Principal and Surety, 1. 


CONTRIBUTION. See Partnership, 4. 


CORONER. 


1, 


2. 


Expenses of burying paupers allowed. Walker et al., comm’rs, 
vs. Sheftali, 806. 


Same: Not duty of coroner as such, Ibid. 
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CORPORATIONS. 


1. Stock issued beyond charter limit is ultra vires, and subscrip- 
tion not binding. Clark, ass’ee, vs. Turner et al., 1. 


2. Construction of charter by courts of state where granted, fol- 
lowed. Ibid. 

3. Inducing insurance on faith of subscription beyond charter 
limit, action for by injured party. bid. 

. Assignee takes place of corporation as to subscriptions. Ibid. 

. Arrangement to transfer property to pay debt not enjoined by 
stockholder who has not paid subscription. Landes et al. vs. 
Globe, etc., Co. et al., 176. 

- Power in directors to arrange for payment of debts was con- 
ferred by stockholders in this case. Ibid. 

. Use of franchise of street railroad for private purposes enjoined. 
Mayor, etc., of Mac. et al. vs. Harris, 428. 

. Stock subscription, parol proof as to agreement, when. Hen- 
drix vs. Academy of Music, 437. 

. Subscription is with reference to whole capital stock and not 
collectible till whole subscribed. Ibid. 

. Subscription not collected if others re’eased so as to reduce 
capital. Ibid. 

. “Albany Lodge,” ete., sued without alleging whether incor- 
porated or partnership, is no suit. Barbour, adm’x, vs. Al- 
bany Lodge, etc., 474. 

. Citizen, corporation isnot. Pyrolusite, etc , Co.vs. Ward, 491. 


See Charters; Stock and Slockholders; Attachment, 6; .Con- 
stitutional Law, 10, 11. 


COSTS. 


1. Execution for against defendant does not follow judgment 
which put costs on plaintiff. Smith vs. Lockett et al., 104. 


2. Dismissal in Supreme Court fixes costs of bringing up case on 
plaintiff in error. Markham vs. Ross, 105. 

3. Dismissal because transcript did not arrive in time, not alone 
forfeit clerk’s costs. Ibid. 

4. Costs defined. Ibid. 

5. Improper items, motion to re-tax is remedy. Ibid. 

6. Default opened, discretion as to costs. Sasser vs. Sasser, 275. 

7. Acts providing, strictly construed. Walker et al., comm’rs, vs. 
Sheftall, 806. 
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COTTON. See Sales, 1; Promissory Notes, 2; Principal and Agent, 
19, 20. 


COUNTY COURT. See Mortgage, 13, 14. 


COUNTY MATTERS. See Taz, 6-8; Coroner, 1, 2. 


COURTS. 


1. Equitable rights set up in common law court. Glover et al. vs. 
Stamps et al., 209; Oellrich et al. vs. Geo. R. R., 389. 

. Election on fence question, decision of ordinary not interfered 
with. Skrine et al. vs. Jackson et al., 377. 

. Election on ‘‘ local option ’’ law, no interference with decision, 
without authority granted Caldwell et al. vs. Barrett et al., 
comm’rs, 604. 

4. Power to complete and amend record. Spencer et al. vs. Peake, 
adm’r, 803. 


CRIMINAL LAW. 


1. Voluntary manslaughter, when necessary to charge on. Smith 
vs. State, 31. 

2. Murder and voluntary manslaughter compared. Jbid. 

3. Weapon, character of, considered on question of malice. Ibid. 

4. Selling liquor presumed after registering as a dealer. Brown 
vs. State, 38. 

5. Selling liquor without paying tax, punishment constitutional. 
Ibid. 

- Malicious mischief, indictment for, describing property and 
naming owner sufficient. Harris vs. State, 41. 

7. Crops raised by permission on railroad right of way, maliciously 
destroyed by running road over, is malicious mischief. Jbid. 

. Aliter, if road opened in good faith. Ibid. 

. Bond forfeited in state court, although effort made to remove 
case to U. S. Court, and afterwards remanded for want of 
jurisdiction. Hunter et al. vs. Colquitt, gov’r, 44. 

. Aliter, if jurisdiction of U. S. Court attached. Ibid. 

. Bond, blanks filled by sheriff by instruction of surety, after 
signing, binds. Brown vs. Colquitt, gov’r, 59. 

Recognizance, sureties in, have until call of case against prin- 
cipal at term after sci. fa. issued, to produce him. Boswell 
vs. Colquitt, gov’r, 63. 
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. Bestiality, on trial for, penetration proved by circumstances. 
Collins vs. State, 76. 


. General charge, when jury impanelled, as to importance of 
enforcing criminal laws, not require new trial. Ibid. 


Voluntary manslaughter, facts warranted conviction for, in this 
case. Smith vs. State, 79. 


. Provoking difficulty and making no effort to decline combat, 
homicide not justifiable. Ibid. 


Involuntary manslaughter, shooting at another and shot kills, 
cannot be. Jbid. 


. Involuntary manslaughter, no evidence of, no charge as to. 
Ibid. 


. Murder, facts sufficient to show, verdict of voluntary man 
slaughter sustained. Jbid. 
. Two convictions for same offense, have weight. Ibid. 


. Using obscene language iu presence of female; offer of her 
husband, who was prosecutor, to compromise for money, 
inadmissible. Howard vs. State, 83. 

. Statement by defendant that husband had offered to compro- 


mise, improper. Ibid. 

. Identity of defendant must be shown beyond a reasonable 

doubt. Jzhnson vs. State, 107. 

. Same: Moral certainty sufficient. Jbid.; Moore vs. State, 139. 

. Rape shown, charge as to assault with intent, properly refused. 
Ibid. 

Venue must be shown, or verdict of guilty contrary to law. 
Cleud vs. State, 126. 


27. Description of stolen goods charged must be proved; but other 


marks may also be shown. Johnson vs. State, 128. 

. Malpractice in office, notice to defendant and prosecutor re- 

quired. Groves vs. State, 205. 

. Same: Indictment or presentment, defendant may be tried on 

either. Ibid. 

. Grand juror, duty as to bringing matters to attention of his fel- 
lows. Ibid. 

Indictment and presentment, distinction abolished. bid. 

. Tax collector speculating with county funds and replacing them 

with jury scrip oe at a discount, guilty of embezzlement. 

Fuller vs. State, 408 

. Tax collector reren collection of fi. fas., not embezzlement. 

Ibid. 
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. ‘*Schiedam Schnapps,” whether liquor, is for jury. Faireloth 

vs. State, 426. 

. Selling liquor without license, husband managing store of wife, 

guilty. bid. 

. Same: Sale by clerk in presence of manager, latter guilty. Ibid. 

. Accessories, none in misdemeanors; all principals. Ibid. 

. Scire facias on bond, defence to, should be definite; not state 

conclusions. Sasser et al. vs. McDaniel, gov’r, 547. 

. Assault with intent to murder, warrant not void because affi- 
davit did not state that weapon was likely to produce death. 
Ibid. 

Warrant not bad because person assaulted not named, when. 
Ibid. 

. Bond returnable merely to superior court, not invalid, where 

entire record shows of what county. Ibid. 

. Array put-upon accused, presumed, if record silent as to. Ru- 

den vs. State, 567. 

. Accomplice, corroboration of, is for jury. Bell vs. State, 572. 

. Statement, charge should not disparage. Hendricks vs. State, 

577. 

. Lower grade of offense than charged, no charge as to, if no evi- 

dence. Ibid. 

. Bond not forfeited after one panel of jury discharged and all 

cases continued. Lamb et al. vs, State, 587. 

- Larceny from railroad car, that several cars broken and goods 

found with each of defendants, admissible. Fisher vs. State, 

595. 

- Benefit of doubt ”’ given to state, in admitting evidence, not 

error. Ibid. 

. Day named in indictment, state not confined to. bid. 

. Larceny from house, satchel set down in bank beside owner, 

taking is. Simmons vs. State, 609. 

. Motive, indictment against slayer on which deceased and mem- 

bers of family were witnesses, admissible, to show. Kirk vs. 

State, 620. 

. Jury separating, new trial, except when. Jbid. 

. Bailiff sleeping with jury, new trial, except when. Ibid. 

. Res geste, what statements form part of. Ibid. 

. Harboring seamen, indictment for, what sufficient. Burns vs. 

State, 747. 

. Testimony of shipmaster, seamen, etc., in writing, is it con- 

stitutional? Quere? Ibid. 
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57. Burglary, what will warrant conviction for. Wilkerson vs. 
State, 799. 

58. Conspiracy, and assisting in burglary, what warrants charge 
as to. Ibid. 

59. Conspirators, sayings admissible against each other. Ibid. 

60. Former acquittal pleaded, if transactions are same, though 
different date and owner of goods alleged in second in- 
dictment. Knight vs. State, 804. 

61. Larceny after trust, indictment for, what sufficient. Aiken vs. 
State, 812. 

62. Riot, forcible and noisy conduct of several to compel division 
of fishis. Stokes et al. vs. State, 816. 

63. Counsel declined, constitutional privilege not violated, because 
not represented. Ibid. 


CUSTOM. See Principal and Agent, 16; Contracts, 14. 


DAMAGES. 


1. In Supreme Court, for frivolous exception. (See Practice in 
Supreme Court, 5.) 

2. Against clerk of superior court, or on his bond, for neglect in 
transmitting case, causing dismissal. Markham 03. Ross, 105. 

8. Worldly circumstances, when admissible to affect damages. 
Higgins vs. Cherokee Railroad, 149; Georgia Railroad vs. Ho- 
mer, 251. 

4. Good or bad faith, effect on damages. Ibid. 

5. Exemplary, for insult and wounded feeling in being ejected 
from cars. Ibid. 

6. Attorney’s fees, when allowed. Murphy, trustee, et al. vs. Mayor, 
etc., of Savannah et al., 263. 

7. Telegram, failure to deliver, measure of damages. W. U. Tel. 
Co. vs. Fatman, 285. (Error in message. See W. U. Tel. 
Co. vs. Cuhen, 522.) 

8. Capacity to earn money, whether would be diminished with 
age and how much, how determined. Georgia Railroad vs. 
Pittman, 325. 

9. Full value of husband’s life recovered, in suit for his homi- 
cide. Ibid. 

10. Calculations as to length of life, etc., jury may apply their 
general knowledge. Jbid. 

11. Contributory negligence, effect on damages. Ibid. 

12. $5,500.00 not excessive for homicide in this. case. Ibid. 
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13. $5,000 for broken ribs, etc., not excessive. Georgia Railroad 
vs. Thomas, 350. 

14, Pond caused by railroad, producing sickness, damages for. 
Central Railroad vs. English, 366. 

15. Measure, charge as to erroneous, immaterial, where jury found 
contract had ended. Edwards vs. Block, 450. 

16. Continuing nuisance, damages for, though action for creating 
barred. Reid vs. City of Atlanta, 523. 

17. Execution placed as collateral and cotlected, but no entry 
made, and ji. fa. returned to debtor, and sold by him, trans- 
feree cannot recover against holder who had collected. Gran- 
ade vs. Hardaway et al., 526. 

18. Baggage lost, checked to destination by passenger with through 
ticket, last road liable. Sav., Fla. and W. Rwy. vs. McIntosh, 
532. 

19. Several defendants, jury fixes status. Manning vs. Mitchell et 
al., 660. 

20. Diminution of ability to labor, witness may state, with facts on 
which based. Central R. R. vs. Coggins, 689. 

21. Opinion of amount of loss from physical injury, not admitted. 
Central R. R. vs. Senn, 705. 

22. Injury from pain and suffering and loss of labor, error to charge 
that if entire injury to peace and happiness, measure of dam- 
ages left to conscience of jurors. bid. 

23. $6,000.00 for homicide of husband, two verdicts for, second not 
set aside. Cleveland vs. Central R. R., 793. 


See Railroads. 


DEBTOR AND CREDITOR. 


1. Dividing debt into small notes, to defeat attachment, can it be 
done? Quere? Bell & Bro, vs. Rich, 240. 

2. Husband investing wife’s earnings before 1866 in his own name, 
property subject to his debts, though deed afterwards made 
to her. Gorman et al. vs. Wood, 370. 

3. Equities of, determined under equitable pleadings. (See Equi- 
table Pleadings.) 


4. Subrogated to rights of grantor, party furnishing money to 
clear title and taking deed is. Oellrich et al. vs. Geo. R. R., 
389. 


5. Contribution, whether enforced by levy and sale among part- 
ners?’ Quexre? Neel, rec’r, et al. vs. Morris, 406. 
6. Creditors favored in construing assignment act of 1880. Cog- 
gins vs. Stephens & Co., 414. 
v 73-54 
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7. Secret trust in conveyance, for benefit of debtor, avoids as to 
creditors. Ibid. 


8. Appropriation of payments, right of debtor to make. Hatcher 

& Baldwin vs. Comer & Co., 418. 

9. Appropriation of payments depends on intention of parties, 
Phillips vs. MeGuire, 517. 

10. Same: Intention left to jury. Ibid. 

11. Cotton delivered after due, in part payment of note payable in 
specifics, not credited at advanced price. Clark, ex’r, vs. 
Minor, 590. 


. Redeem property partly paid for and with title reserved, right 
of creditor of vendee to, under equitable pleadings. Grice & 
Ryan vs Haskins, 700. 


. Insolvent making voluntary conveyance to wife and daughter, 
who sell to purchaser with notice, property subject to junior 
judgment against debtor. Kelly vs. Simmons et al., 716. 


. Conveyances by insolvent to wife or children scanned with 
care; burden on claimant under to show bona fides. Ibid. 


. Recital in deed to wife and children of debt due by him to them, 
not evidence against creditor seeking to subject property. 
Ibid. 

See Homestead, 5, 20; Attachment, 6; Husband and Wife, 11, 
26, 27. 


DECEIT. See Fraud, 6. 
DEDICATION. See Streets and Sidewalks, 1. 


DEEDS. 


1. Middle initial of grantor immaterial. Banks vs. Lee, 25. 

2. Erasure of middle initial presumed before signing. Ibid. 

8. Uncertainty avoids, where description does not locate or show 
interest in land. Etowah, etc., Co. vs. Parker, ex’r, 51. 

4. Will and deed, test for distinguishing between. Ward 2s. 
Campbell, adm’r, 97. 

5. Intention that paper should be deed instead of will, not shown 
by parol. Ibid. 

6. Boundary fixed by lines of adjoining land, lines extend to, re- 
gardless of distances. Ford vs. Williams, 106. 

7. Delivery to witness to deed, for infant, sufficient. Watson vs. 
Myers, 138. 

8. Lost, contents shown. White et al. vs. Cook, 164. 





INDEX. 835 


. In trust to pay debts, with remainder to child, effect of. Ibid. 
. Mistake in reciting how former deed was made, corrected in 
ejectment. Ibid. 
- Lost, and another made in its stead, admissible and explained. 
Ibid. 
Correct recital in deed, proof must be clear and satisfactory. 
Ibid. (See No. 23 below.) 
. Delivery, record is prima facie evidence of. oss, adm’r, vs. 
Campbell et al., 309. 
Delivery, attestation by magistrate, raises presumption of. bid. 
Taxes paid by grantor on lot as grantee’s, presumptive proof of 
delivery. bid. 
. Delivery, intention as to, controls. Ibid. 
. Acceptance not requisite to passing title. Ibid. 
. To secure debt, ejectment based on. Oellrich et al. v8. Georgia 
Railroad, 389. 
. Same: Equitable rights under. Jbid. 
Describing lots by numbers and also boundaries, is color of 
title to boundaries. Harrison, ex’r, vs. Augusta Fact’y, 447. 
. Filed by vendor, to levy for purchase money, is mere escrow, 
not passing title till payment. Anderson vs. Robinson, 644. 
. Delivery, on issue as to, recognition of title in another admis- 
sible. Ibid. 
. Correct mistake in voluntary deed, strength of evidence required 
to. Crockett vs. Crockett, 647. (See No. 12 above.> 
. Mistake corrected in voluntary deed, although unknown to 
grantee. Ibid. 
. Construed. Sasser vs: Mc Williams, 678. 
. Recital of debt from husband to wife and children not evidence 
against creditor. Kelly vs. Simmons et al., 716. 
. By metes and bounds, and not by acre, though totai named, 
deficiency not allowed. Lester, gdn., vs. Calloway, ex’r, 730. 
28. Recitals in, what not sufficient to give notice cf trust Knorr, 
adm’r, et al. vs. Raymond et al., 749. 
29. Execution of, need not be proved, if produced under notice: 
Hobby et al. vs. Alford et al., 791. 


DEMAND. See Limitations, Statute of, 3; Liens, 3; Evidence, 20. 
DEMURRER. See Limitations, Statute of, 2. 


DILIGENCE. See Railroads, 3, 7, 11; Sales, 1. 
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DOWER. 


1. Dowress re-marrying and dying, husband planting or renting 
land, entitled to emblements. King et al. vs. Whittle, 482. 


DRAFTS. See Negotiable Instruments, 4, 5,6; Principal and Agent, 
19, 20; Amendment, 3. 


EJECTMENT. 


1. Strength of own title, plaintiff must recover on. Hitch vs. 
Robinson, 140. 

2. Testamentary paper being only title in complaint for land, 
not admitted, unless probated. New et al. vs. Nichols, 143. 

8. Heir not recover as such, if title passed out of ancestor. White 
et al. vs. Cook, 164. 

4. Debts to be paid by trustee, and remainder of property go to 
child, no recovery by child, if debts outstanding. bid. 

5. Trust executed as to life tenants, may bring ejectment. Glover 
et al. vs. Stamps et al., 209. 

6. By cestui que trust entitled to possession, against trustee or 
stranger. Ibid. 

7. Judgment not necessarily conclusive as to title. Ibid. 

8. Receiver not appointed pending ejectment against bona fide 
purchaser. Whitworth vs. Wofford, adm’r, 259. (See Mill- 
bank vs. Penniman et al., 136.) 

9. Equitable amendment, to subject land for debt secured by deed, 
made by plaintiff. Oellrich et al. vs. Geo. R. R., 389. 

10. Deed to secure debt, ejectment on. Ibid. 

11. Equitable rights, of redemption determined on ejectment case. 
Ibid. 

12. Demise on each deed in chain unnecessary. Hobby et al. vs. 
Alford et al., 791. 


See Deeds, 22. 


ELECTIONS. 


1. ‘‘Fence”’ election, duty of ordinary as to. Skrine et al. vs. 
Jackson et al., 377. . 
. Same: Political power, duty of ordinary is; and courts will not 
interfere without special provision in law. Ibid. (See No. 
5 below.) 
Same: After decision of ordinary, too late to interfere. bid. 
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4. “Local option’’ law submitted to election, constitutional. 
Caldwell et al. vs. Barrett et al., comm’rs, 604. 


5. Courts cannot interfere, unless authority specially given. oid. 


(See No. 2 above.) 
EMBEZZLEMENT. See Criminal Law, 32-33. 
EMBLEMENTS. See Dower, 1. 


EQUITABLE PLEADINGS. 


1. In ejectment, based on deed to secure debt. Oellrich et al. vs. 
Geo. R. R., 389. 

2. Verdict moulded to do full justice. Ibid. 

3. Redeem property sold with reservation of title, right of mort- 
gagee under vendee to, by equitable pleadings. Grice «& 
Ryan vs. Haskins, 700. 


See Courts, 1. 


EQUITY. 


1. Laches prevents relief. Cureton vs. Wright et al., 8; Central 
Ga. Bk. vs. Iverson, trustee, et al., 19. 
2. Bills of review and motions for new trial, province of each. 
Central Ga. Bk. vs. Iverson, trustee, et al., 19. 

. Third parties not in suit, not protected under foreclosure of 
mortgage. Hall vs. Davis, rec’r, 101. 

. Insolvents in possession of land, receiving rents and commit- 
ting waste, after forfeiture and pending ejectment, injunc- 
tion-and receiver proper. Millbank vs. Penniman et al., 136. 

. Exhibits; voluminous record referred to, and tendered when 
desired, substantially sufficient. Ibid. 

. Misjoinder, none in joining all wrong-doers. Ibid. 

. Misjoinder not prevent injunction against those properly joined. 
Ibid. 

. Party added because taking possession after temporary re- 
straining order. Ibid. 

. Wrong-doers are all principals, and relief against each is sub- 
stantial. bid. 

Infants holding land and refusing to pay purchase money, re- 
lief against. Thomason vs. Phillips et al., 140. 

Infants, trade of mother for, equity may ratify; or order sale 
and reimbursement. Ibid. 
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. Collusions between agent in charge of property of absentee 
with others to have sale under attachment, and have prop- 
erty bought in, relief against. McHale vs. Murphy et al., 141. 


. Trusts, jurisdiction over. bid. 

. Title papers wrongfully obtained, relief in equity. Ibid. 

. Fraud and fraudulent combinations, ground of relief. did. 

. Complete justice done, if jurisdiction on any ground. Jbdid.; 

Sasser vs. Sasser, 275. 

. Verification of bill for injunction, what insufficient. Landes et 

al. vs. Globe, etc., Co., 176; Jordan et al. vs. Gaulden, next 

friend, 191. 

. Doequity, party seeking must. Landes et al. vs. Globe, etc., Co., 

176. 

. Trace trust fund, not assert title, object of this billisto. Jor- 

dan et al. vs. Gaulden, next friend, 191. 

. Imperfect bill cured by amendment. Ibid. 

- Multifariousness or misjoinder, none in this case. Ibid. 

. Technicality of defence considered. Ibid 

. Bill and exhibits are not evidence. Ibid. 

. Terms and modification of injunction in discretion of court. 

Ibid. 

. Bill and exhibits are part of record. bid. 

. Bill of review, brought for what purpose; and requisites of. 

Murphy, trusiee, et al. vs. Mayor, etc., of Sav. et al., 263. 

- Consent decree not set aside by billof review. Ibid. 

Wife’s separate fundsinvested and title to land taken by hus- 
band, trust fixed in equity. Sasser vs. Sasser, 275. 

. Opening default and filing answer, terms in discretion of court. 

Ibid. 

. Cross-bill as to divorce, alimony and possession of child, not 

gerxane under bill todeclare a trust. Ibid. 

. Concurrent jurisdiction of law and equity, bill not demurrable, 

except when. JTllges vs. Derter et al., 362. 

. Law and equity, distinction between courts of, practically abol- 

ished. Oellrich et al. vs. Georgia Railroad, 389. (See Glover 

et al. vs. Stamps et al., 209.) 

. Accounts, equity has jurisdiction of, when. Neel, rec’r, et al. 

vs. Morris, 406. 

. Contribution and partnership settlements, jurisdiction of. Ibid. 

. Judgment against married woman enforced against life use in 

trust estate. Wingfield, trustee, ct al. vs. Rhea, cashier, 477. 
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. Specific performance of buying option to one side, with no mu- 

tual obligation, not granted. Peacock vs. Deweese, 570. 

37. Mistake in voluntary deed corrected in equity. Crockett os. 
Crockett, 647. 

38. Same: Corrected although unknown to grantee. Ibid. 

39. Stale demands, no recovery on in equity. Saulsbury, Respess 
& Co. vs. Iverson et al., 733 

40. Payment of fi. fa., resort to equity unnecessary, to show. 
Mitchell vs. Cooper, 796. 

41. Illegality withdrawn, and no ground for second, is no reason 
to go into equity. Ibid. 

42. Meagre bill, and remedy at law ample, dismissed on demurrer. 

Stokes vs. McLendon, 798. 
Venue of bill for specific performance is county of residence of 
defendant. Wactor vs. Saulsbury, Respess & Co., 811. 
















£ 






See Specific Performance; Injunction; Purchase Money, 2; 
Courts, 1. 






ERASURES. See Deeds, 1-2. 







ESCHEATS. 


1. Court of ordinary has exclusive jurisdiction of. Brooks, ord’y, 
vs. McEachern, 54. 


2. Escheator, administrator becomes, on inquisition. Ibid, 







ESCROWS. See Deeds, 21. 






ESTATES, 





1, Vested remainder, after life estate, under will in this case. 
Nelson et al. vs. Nelson et al., 133. 
. Trust for life usee and for children after her death, under will 
in this case. Ford et al. vs. Cook et al., 215. 
3. Use jointly in husband and wife, and in wife for !ife after his 
death, with power in him to make disposition subject to such 
use, under deed in this case. Sasser vs. Mc Williams, 678. 
4. Reversion, under marriage settlement, in whom, where hus- 
band dies without children. Knorr, adm’r, et al. vs. Ray- 
mond et al., 749. 
5. ‘ Children,’’ remainder to, in marriage settlement means chil- 
dren of marriage. Ibid. 






to 












See Trusts and Trustees; Homestead, 10-11; Dower, 1. 
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ESTOPPEL. 


1. Mortgagor cannot deny title. Hall vs, Davis, rec’r, 101. 

2. Laches estops from moving toset aside judgment. Parish et al. 
vs. McLeod, 123. 

3. Payment of taxes by grantor on land as grantee’s, whether 
estops? Quzre? Ross, adm’r, vs. Campbell et al., 309. 


4. Appellant estopped from denying that appeal lies from order of 
justice that garnishment bond be strengthened. Gregory vs. 
Clark, 542. 

5. Trustee not estopped from suing by having made individua- 
deed. Knorr, adm’r, et al. vs. Raymond et al., 749. 


See Waiver, 2, 3. 


EVIDENCE. 


1, Year’s support, expense of educating children shown, on ap- 
plication for. Cheney ct al. vs. Cheney, 66. 
2. Using obscene language in presence of female ; offer of husband, 


who was prosecutor, to compromise for money, inadmissible. 
Howard vs. State, 83. 

3. Will intended as deed, not snown by parol. Ward vs. Camp- 
bell, adm’r, 97. 

4. Ambiguities in paper explained, but paper not contradicted by 
parol. Ibid. 

5. Sayings of son who committed tort, after res geste, not admit- 
ted in suit against father. Vaughn vs. McDaniel, 97. 

6. Advice of father of defendant in fi. fa. that latter’s wife put in 
claim, admitted on trial of claim by mother, who claimed 
under father. Woodruff vs. Wilkinson & Hatcher, 115. 

7. Rejected questions, answers expected should appear. Gray & 
Co. vs. McDaniel, 118. 

8. Loss of transfer of fi. fa., what sufficient to show, and admit 
parol evidence. Parish et al. vs. McLeod, 123. 

9. Land of company, immaterial to identify, where mortgage fi. 
fa. was only against stock, though land was mentioned. Lyle 
vs. Clanton, 141. 

10. Testamentary paper not admitted, unless probated. New et al. 
vs. Nichols, 143. 

11. Wealth of railroad not proved, on suit for injury to eye by cin- 
der. Higgins vs. Cherokee Railroad, 149. (See No. 16 be- 
low.) 





INDEX. 841 


. Steep grade and emission of cinders immaterial, if injury not 
done there. Ibid. 

. Deed in lieu of lost deed, admissible. White vs. Cook, 164. 

. Deed, error in recital, how shown. Jbid. 

. Prima facie of official character, attestation is. Craig vs. Fra- 
ser, 246. 

Worldly circumstances proved in action for tort, when. Geo. 
R. R. vs. Homer, 251. (See No. 11 above.) 

. Sayings of plaintiff ejected from car as to another’s ticket than 
his own, and not connected with transaction, inadmissible. 
Ibid. 

. Recerd of conviction of larceny admissible to impeach witness. 
Ibid. 

. Parol to show amount of note collected, admissible, where ob- 
ject was to trace funds. Sasser vs. Sasser, 275. 

. Demand for settlement and refusal, shown. bid. 

. Telegram delivered admissible, in suit for delay, without origi- 
nal. W. U. Tl. Co. vs. Fatman, 285. 

. Influence of real estate agent in procuring purchaser, shown, 
in suit for commissions. Doonan vs. Ives & Krouse, 295. 

Impeach witness, contradictory statement admissible to. Rog- 
ers vs. Truett, adm’r, 386. 

. Explanation of entire trade admissible. Oellrich et al. vs. Geo. 
R. R., 389. 

. Record of bill to prevent waste, irrelevant in this case. Jbid. 

. Agency to negotiate and obtain clear title shown by parol. 
Ibid. 

. Statute of frauds, parol inadmissible to complete or connect 
memoranda of contract under. North & Co. vs. Mendel & 
Bro., 400. 

. Unsoundness of mind, evidence to show permanent, though 
ten years before, admissible. Obear, ex’r, vs. Gray, 455. 

. Nuisance, on regular hearing as to, report of board of health 
inadmissible. Mayor, ete., of Montezuma vs. Minor, svng. 
ptnr., 484. 

. Compromise, offer to pay to prevent rebuilding dam, inadmissi- 
ble. Ibid. 

. Law of state of residence of testator admissibie to throw light 
on intention in use of words ‘‘ own right heirs.’”’ Guerard 
et al. vs. Guerard et al., 506. 

32. Objection not shown made on trial, no reversal for admission. 
Ventress vs. Rosser, 584; Fisher vs. State, 595, (See No. 37 
below.) 
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. Advice of counsel admissible on question of probable cause for 


prosecution. Ibid. 
. Materiality of showing telling of falsehood not appearing, no 


reversal for rejection. Hendricks vs. State, 577. 


5. Memorandum not copy of lost book, not admitted. Printup, 


Bro. & Pollard vs. James, 583. 

}. Explain omission of debt from schedule attached to homestead, 

parol evidence admissible to. Ibid. 

. Ground of objection not state}, admission not cause reversal. 
Fisher vs. State, 595; Kirk vs. State, 620; Mercier vs. Copelan, 
636. (See No. 32 above.) 

Conspiracy, several cars plundered and goods found in posses- 
sion of each defendant, admissible to show, on trial for plun- 
dering one car. Fisher vs. State, 595. 

. Day named in indictment, proof not confined to. bid. 

. ** Benefis of doubt,’’ in admitting evidence, given to state, not 

cause reversal. Ibid. 

. Impeach verdict, juror’s evidence not admitted to. Ibid. 

. Juror’s disqualification, what proof of admissible. Simmons 

et al. vs. State, 609. 

. Newly discovered, as ground for new trial. Featherston, trustee, 

vs. Rounsaville & Bro., 617; Kirk vs. State, 620. 

. Motive for homicide, indictment against slayer on which de- 

ceased and members of family endorsed as witnesses, admis- 

sible to show. Ki:k vs. State, 620. 

. Illegally admitted, but withdrawn, not require new trial. Ibid. 

. Res gestx, staternents form part of, when. bid. 

. Jury not removed while admissibility discussed, except when. 

Ibid. 

. Admissions received with caution and scanned with care. 

City of Atlanta vs. Brown, 630. 

. Impeachment, evidence admissible alone for, should be used 

for nothing else. Ibid. 

. Books of accounts between principal and agent not admissible 

against third party. Mercier vs. Copelan, 636. 

- Books secondary evidence, when. Jbid. 

. Books not admitted to show cash transactions. Ibid. 

Delivery of deed in issue, recognition of title in another admis- 
sible. Anderson vs. Robinson, 644. 

Mistake in voluntary deed, what evidence required to show. 
Crockett vs. Crockett, 647. 
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55. ‘‘ Beyond reasonable doubt,’’ not applicable to civil case. 


Ibid. 


56. Opinions of experts as to treatment of doctor. McKleroy vs. 


Sewell, 657. 


Age, witness may state his, without giving sources of informa- 
tion. Central Railroad vs. Coggins, 689. 


3. Diminution of capacity to labor resulting from injury, witness 
may state. Ibid. 


. Opinion of non-expert, with reasons, admissible, where expert 
could state without reasons. Ibid.; Central Railroad vs. Senn, 
705. 

. “I suppose,’’ not make opinion inadmissible. bid. 


. Opinion as to amount of damage from physical injury, inad- 
missible. Ibid. 


. Recital in deed from father to wife and children, not evidence 
against creditor. Kelly vs. Simmons et al., 716. 

. Agent’s pass, that party injured on railroad was riding on, 
shown by parol. Henderson vs.'Central Railroad, 718. 


. Deficiency in acreage of land inadmissible, where sold in bulk. 
Lester, gd’n, vs. Callaway, ex’r, 735. 


. In writing in certain criminal cases, is it constitutional? Quere? 
Burns vs. State, 747. 


. Same: Notice of taking testimony, what required. Jbid. 


. Admissions of person in possession that he held for another, 
admissible. Knorr, adm’r, et al. vs. Raymond et al., 749. 


. Admissions of trustee while collecting rents, good against ces- 
tuis que trust. Ibid. 


. Res gestx, admissions are, when. bid. 

. Bill to which trustee is party admitted against beneficiaries. 
Ibid. 

. Illegally admitted, but facts conclusively proved otherwise, no 
reversal. Ibid. 

. Receipt tending to show title, admissible. Clay vs. Barlow, 
787. 


. Execution of deeds need not be proved, if produced under no- 
tice. Hobby ct al. vs. Alford et al., 791. 

. Conspirators, sayings of, admissible against each other. Wil- 
kerson vs. State, 799. 


. Impeachment, by statement on former trial. Ibid. 


76. Rejected evidence, should appear what it was. Ibid. 


See Witness; Interrogatories. 
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EXECUTIONS. 


- Must follow judgment. Smith vs. Lockett et al., 104. 


2. Same: Costs in judgment against plaintiff, in execution against 
defendant, fi. fa. bad. Ibid. 


. Transfer, what proof of loss sufficient to admit parol testimony. 
Parish et al. vs. McLeod, 123. 


. Transfer of ji. fa., claimant of property is not interested in reg- 
ularity of. Ibid. 


- Mortgage ji. fa. in this case was against stock in company, not 
against its lands. Lyle vs. Clanton, 141. 


. Death of plaintiff in fi. fa. not prevent levy. Rogers vs. Truett, 
adm’r., 385. 

7. Collected by person holding as collateral, but no entry made, 
and returned to debtor, who sold to another, no privity be- 
tween transferee and person who collected, and no recovery 
against latter. Grenade vs. Hardaway et al., 526. 


(See Tax 10.) 


FACTORS. See Principal and Agent, 13-16; Sales, 1. 


FALSE IMPRISONMENT. 


1. What constitutes. Manning vs. Mitchell et al., 660. 
2. Warrant, imprisonment under and without, difference. bid. 


See Malicious Prosecution. 
FENCE. See Eleciions, 1-3. 
FORMER JEOPARDY. See Criminal Law, 60. 
FRAUD. 


1. Good defence to foreclosure of mortgage. Hall vs. Davis, rec’r, 
101. 

2. Subtle and proved by slight circumstances. Woodruff vs. Wil- 
kinson & Hatcher, 115; Johnson vs. Renfroe & McCrary, 138. 

3. Same: Especially in family transactions. Jbid., 115. 

4. Advice of father of defendant in fi. fa. that wife of son put in a 
claim, admissible on claim case by mother, who claimed un. 
der gift from father. Ibid. 

5. Compromised after knowledge, fraud may be. Bass vs. Bass, 
134. 
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6. Peculiarly for jury. Johnson vs. Renfroe & McCrary, 138. 
. Equity relieves against. McHale vs. Murphy et al., 141. 


. Agent for sale, with minimum price named, one joint owner 
being, and fraudulently colluding with purchasers, relief in 
equity. Illgesvs. Dezter et al., 362. 


. Assignment avoided by. Coggins vs. Stephens & Co., 414. 


See Debtor and Creditor, 13-14. 
GAMING. See Promissory Notes, 4. 
GARNISHMENT. 


1. Serve, justice of peace cannot; levying officer may. Massen- 
gale rs. McGinty, 120. 

2. Returnable in justice court to next court after ten days; if 
made returnable in nine days, garnishee need not answer. 
Ibid. 

. Indebtedness, if no evidence of, verdict against garnishee in 
justice’s court wrong. Ibid. 

- Bond attested in Bibb county by justice of Houston county, 
not dismissed. Smith vs. Wellborn, 131. 

. Answer that defendant did hold note of garnishee, but latter 
did not know whether he still owned it, not discharge him. 
Ibid. 

. Same: Settling with defendant directly or indirectly after an- 
swer, effect. Ibid. 

. Protect garnishee, proper way was to pay money into court. 
Ibid. 

. Traverse made at any time before garnishee discharged. Ibid. 

9. Bond to dissolve jointly by husband and wife, deed from wife to 
indemnify surety, effect of. Beatie vs. Calhoun, ord’y, 269. 

. Wages of factory ‘‘ boss”? notexempt. Kyle & Co. vs. Mont- 
gomery et al., 337. 

Wages of clerks and overseers, exemption discussed. Ibid. 

. Non-resident, exemption of wages not apply to. bid. 

Same: Comity of states as to exemption from garnishment. 
Ibid. 

. Bond insufficient, justice issuing garnishment returnable to 
superior court may hear objection and dismiss, unless bond 
strengthened. Gregory vs. Clark, 542. 

Same: Certiorari, not appeal, proper to correct decision of jus- 
tice.- Ibid. 
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16. Same: Appeal entered, appellant estopped from complaining 
that appeal would not lie. Ibid. 


17. Agent of several companies, summons directed to, good against 
all. (Blandford, J.) Flournoy & Epping vs. Rutledge et al., 
735. 

18. After answer admitting indebtedness and tendering money, too 
late to traverse legality of summons or service. bid. 


GIFT. See Husband and Wife, 6. 


GRANTS. 


1. All lands supposed surveyed, and grants intended to cover 
survey. Ford vs. Williams, 106. 


2. Boundary fixed by line of adjoining tract, lines extend to boun- 
dary, without regard to distances. bid. 


GUARANTY. See Principal and Surety; Statute of Frauds, 5, 6. 


GUARDIAN AND WARD. 


1. Bond given before 1868, though breach after that, subjects 

homestead. Willis vs. Thornton, ord’y, 128. 

. Marriage of female guardian, not relieve her of liability to ac- 
count to ward. Hood vs. Perry et al., 319. 

. Married woman may be guardian. Jbid. 

. Female guardian marrying and allowing husband to consume 
rents, liable to wards. Ibid. 

. Settlement, ward may cite guardian to, although letters abated. 
Ibid. 


HARBORING SEAMEN. See Criminal Law, 55. 


HOMESTEAD AND EXEMPTIONS. 


1. Illegality on ground of, should show levy on. Blackwell vs. 
Aiken, gdn., 55. 

2, Purchase money, admission that judgment was for, fatal to 
homestead. Ibid. 

3. Guardian’s bond made before 1868, property received and 
breach afterwards, homestead subject. Willis vs. Thornton, 
ord'y, 128. 

4. Benefit of family, not preferred creditor, homestead is for. 
Christian vs. Hutchison et al., 130. 
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. Same: Injunction not granted to prevent sale until homestead 
set apart, so as to give one creditor preference over another 
Ibid. 

. Physician’s bill of minor beneficiary, cannot subject. Doster 
vs. Bush, 133. 

. Whose property sought to be exempted not alleged in petition, 
but in affidavit of wife, sufficient. Cartwright vs. Bessman, 
ag’t, 189. 

. Limitation of six months on suits for homesteads sold prior to 
1876. Whitworth vs. Wofford, adm’r, 259. 

. Same: Equity, suit should be brought in. Jbid. 

. Sold toremove family from state, reversionary interest subject 
to levy in hands of purchaser. City Bk. of Mac. vs. Smisson 
et al., 422. 

Same: Removal terminates homestead, and whole estate sub- 
ject tolevy. Semble. Ibid. 

. Notice of intention to remove, record of proceedings to sell 
showing intention, is. bid. 

. Public policy as to homesteads, what is. Ibid. 


. Receiver for excess of property over exemption applied for. 
Landrum et. ux vs. Chamberlin, Boynton & Co. et al., 727. 


5. Receiver for excess of husband’s property, where wife applies 
for exemption out of his property, with his consent. Ibid. 


. Receiver appointed, although application for homestead con- 
tinued. Ibid. 

- Husband made party to application for receiver, cannot object 
to pro hac vice judge presiding. Ibid. 

. Increase of exempted property is exempt. Kupferman vs. 
Buckholts, 778. 


Crop raised by debtor by use of exempted property and his 
own labor, not subject to prior debts. Ibid. 


. Debtor’s individual property used partly in making crop, part 
subjected in equity. Ibid. 


See Bankruptcy, 1, 2; Evidence, 36. 


HOMICIDE. See Master and Servant, 1-2; Pleadings, 6: Husband 
and Wife, 10; Parent and Child, 2; Railroads, 38-39. 


HUSBAND AND WIFE. 


1. Intruder, husband proceeded against as, may make counter- 
affidavit that he is in possession as agent for his wife and in 
her right. Jackson, agent, vs. Dickson, agent, 126. 
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2. Wife’s property in trust for life subjected to her debts. West- 


2 
O- 


brook, trustee, vs. Harrold, Johnson & Co., 143. 


Garnishment against husband and wife; joint bond given to 
dissolve, and wife making deed to secure surety ; judgment 
against husband alone, and surety compelled to pay, wife’s 
deed not guod. Beatie vs. Calhoun, ord’y, 269. 


. Deed toindemnify surety of wife, good as to her liability ; aiiter, 


as to liability of husband. bid. 


. Separate funds of wife invested in realty, and title taken in 


husband’s name, trust declared in equity. Sasser vs. Sasser, 
275. 


. Gift of wife’s property claimed by husband, scrutinized closely 


and must clearly appear. Ibid. 


. Separate carnings by sewing during coverture belong to wife. 


Semble. Ibid. (See No. 11 below.) 


. Guardian, executrix or administratrix, married woman may 


be. Hood vs. Perry et al., 319. 


. Guardian’s husband allowed to use rents, she liable. Ibid. 


- Homicide of husband, full value of life recoverable by wife. 
Geo. R. R. vs. Pittman, 328. 


. Earnings before 1866 belonged to husband, and property in 


which invested subject to hisdebts. Gorman et al. vs. Wood, 
370. (See No. 7 above.) 


. Trust estate for wife for life, judgment against her enforced in 


equity. Wingfield, trustee, et al. vs. Rhea, cash’r, 477. 


3. Judgment against married woman binds her; too late to set up 


that debt was husband’s. Ibid. 


. Wife may recover in own name for tort to her person. City of 


Atlanta vs. Dorsey, 479. 


. Rights of married women; §1755 of Code modified by §1754. 


lbid. 


. Dowress, second husband of, planting and renting land, en- 


titled to emblements, on her death. King et al. vs. Whittle, 
482, 


. Disposition of separate property put in trust prior to 1866, lim- 


ited to mode fixed in deed. Fleming, trustee, vs. Fountain et 
al., 575. 

Same: Mode of disposition, marriage settlement controls, 
even after 1866. Ibid. 


. Construction depends on law when instrument was made. Ibid. 
. Construed accarding to entire scheme of settlement. Sasser vs. 


Mc Williams, 678. 
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. Conveyances between, scanned with care, as against creditors. 
Kelly vs. Simmons et al., 716. 

. Receiver for excess of property over homestead applied for, 
husband made party, cannot prevent pro hac vice judge from 
presiding. Landrum et ux. vs. Chamberlin, Boynton & Co. 
et al., 727. 

. “Children,’’ in marriage settlement, means children of mar- 
riage. Knorr, adin'r, et al, vs. Raymond et al., 749. 

. Reversion, in case of death of husband without children, in 
whom. bid. 

. Marital rights attached before 1866, where marriage settlement 
terminated. Ibid. 

. Note and mortgage of married woman binds, in hands of bona 
fide purchaser before due and without notice, though in fact 
given as surety or to enable another to raise money. Strauss 
vs Friend, 782. 

- Same: Aliter, in hands of taker after due. bid. 

28. Unsoundness of mind makes marriage void. Bell, adm’r, vs. 
Bennett, 784. 

. Insanity shown to defeat year’s support, though no divorce 

granted in lifetime of husband. Ibid. 


See Homestead, 7, 15, 17; Alimony, 1; Criminal Law, 35; 
Year’s Support, 5. 


ILLEGALITY. 


: Judgment held void, case reinstated. Beall vs. Sinquefield, 48. 

. Homestead, illegality on ground of, should show homestead 
levied on. Blackwell vs. Aiken, gd’n, 55. 

Verdict and judgment, whether attacked by. Quere? Ibid. 

. Denial of service, what insufficient. Mt. Airy Hotel Co. vs. 
Robt. Mitchell F. Co , 94. 

. Same: Entry dictated by president of defendant company, . 
effect. Ibid. 

. Property pointed out, refusal of sheriff to levy on, whether - 
ground of illegality. Quere? Thompson vs. Mitchell, ex’r, . 
127. 

. Same: Pointing out property held under bond for title, no 
ground. Ibid. 

. Sworn to before any officer of another state authorized to ad- 
minister oath. Craig vs. Fraser, 246. 

. Best of knowledge and belief, oath insufficient. Ibid. 

v-73-55 
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. Different case from that stated in affidavit, defendant cannot 
make. Ibid. 


. Payment set up by illegality. MitcheY vs. Cooper, 797. 

. Decree in chancery, illegality lies to. bid. 

. Withdrawn, no ground for resorting to equity. Ibid. 

. Protects sheriff from rule, when. Spring, sh’ ff, vs. Morgan, 
805. 

. No judgment to found fi. fa. on, is good ground. Ibid. 


See Pleadings, 1. 
INDICTMENT. See Criminal Law, 27, 29, 31, 55. 


INDORSEMENT. 


1. ‘* For collection,’’ effect of. Central R. R. vs. First Nat. Bk., 
etc., 383. 


INFANCY. 


1. Deed to minor delivered to attesting witness, for minor’s bene- 
fit, sufficient; on majority, grantee may recover. Watson vs. 
Myers, 138. 

- Hold land and not pay purchase money, infant cannot. Thoma- 
son vs. Phillips et al., 140 
. Ratify trade for infants, equity may. did. 
- Contract of mother for, void; either party may so declare. 
Ibid. 
5. Equity may do justice as to such trade. Jbid. 
See Prescription, 10. 


INITIALS. See Deeds, 1, 2. 


INJUNCTION. 


1. Judgment at law, equity slow to enjoin. Barnesville Svngs. 
Bk. vs. Respess, 103. 

2. Discretion in cases of disputed facts. Jbid.; Jordan et al. vs. 
Gaulden, next friend, 191. 

3. Trespass by insolvent, enjoined. Ford vs. Williams, 106. 

4. Complete remedy at law to determine title, injunction unneces- 
sary. McKey vs. County of Fulton, 117. 

5. Not granted, pending application for homestead, merely to give 
one creditor advantage over another. Christian vs. Hutchi- 
son et al., 130. 





INDEX. 851 


. Insolvents in possession, receiving rents and committing waste, 
pending ejectment, injunction and receiver proper. Millbank 
vs. Penniman et al., 136. 

. Misjoinder not prevent relief against proper parties bid. 

. Change of possession after temporary restraining order, party 
added. Ibid. 

9. All wrong-doers principals, and relief against all. Jbid. 

. Verification of bill by counsel as to what he knows, and on in- 
formation and belief as to what he has heard, without show- 
ing any knowledge, injunction not granted. Landes et al. vs. 
Globe, etc., Co., 176. (See No. 14 below.) 

. Stockholder who has not paid for, no injunction on behalf, to 
prevent arrangement to transfer property to secure debts. 
Ibid. 

. Discretion not apply, if demurrer alone relied on; aliter, if in- 
complete answer made. Jordan et al. vs. Gaulden, next friend, 
191. 

3. Technicality of defence considered on application for injunction. 
Ibid. 

. Verification of bill by next friend without knowledge of facts, 

insufficient. Ibid. (See No. 10 above.) 
Terms imposed in discretion of judge. Ibid. 

. Modification in discretion of judge. Ibid. 

- No defence to sheriff, when. Gladden, sheriff, vs. Cobb et al., 
235. 

. Obstructing navigable stream enjoined. Charleston «& Sav. 
Rwy. vs. Johnson et al., 306. 

. Use of franchise of street railroad for private purposes enjoined. 
Mayor, etc., of Mac. ct al. vs. Harris, 428. 

Sale not enjoined because of option to buy granted, but no 
mutual obligation. Peacock vs. Deweese, 570. 


INSANITY. See Trusts and Trustees, 21; Husband and Wife, 28, 29. 


INSURANCE. See Stock and Stockholders, 2. 


INTERROGATORIES. 


1. Heading ‘‘Georgia, Harris county,’’ sufficiently shows venue. 
Rogers vs. Truett, adm’r, 386. 

2 Exceptions to execution, how taken. Jbid. 

3. Amendment to declaration, correcting name of defendant, not 
make interrogatories alreatly taken inadmissible. C. R. R. 
vs. Sanders, 513. 
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INTRUDER. See Husband and Wife, 1; Pleadings, 8. 
JUDGE, 


1, Pro hae viee, has jurisdiction of entire case, including appoint- 
ing receiver. Landrum et ux. vs. Chamberlin, Boynton & Co. 
etal., 728. 

2. Pro hac vice, new party made during case, cannot object to. 
Thi. 


JUDGMENTS. 


1. Not void because judge related to both parties, no objection ~ 
being made at the time. Beall vs. Sinquefield & Co., 48. 

. Reinstated, case should be ordered, where judgment held void 
on illegality. Ibid. 

. Sci. fa. necessary to make legal representative a party, where 
plaintiff in judgment dies, at common law. Smith vs. Lock- 
ett, 104. 

. Same: Unnecessary, since judiciary act of 1799. Ibid. 

. Execution must follow judgment. ‘Ibid. 

- Void for want of jurisdiction in justice’s court, not made good 
by writing off excess over $100.00. Hill vs. Haas & Weiss et 
al, 122. 

. Correct errors in judgment, whetherjusticecan. Quzre? Ibid. 

. Confessed by an attorney and acquiesced in for years, not set 
aside, though no process or service, Parish et al, vs. Me- 
Leod, 123 

. Unconditional contract in writing, judgment in attachment on. 
Daniel & Son vs. Hochstadter Bros., 144. 

. In ejectment not necessarily conclusive as to title. Glorer et 
al, vs. Stamps et al., 209. 

. Successive monthly suits by discharged employé, defended on 
same ground, first judgment governs all. Kennedy vs. Mc- 
Carthy, 346. 

2. Same: Reason of justice for rendering first judgment, not alter 
effect. Ibid. 

. Against married woman enforced out of trust for life, in equity. 
Wingfield, trustee, et al. vs. Rhea, cash’r, 477. 

. Against married woman and husband, binds her; cannot set 
up that debt was husband’s. Ibid. 

. Amendable defect cured by. Lewis & Minor vs. Harper, ex’r, 
564. 
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16. On draft for advances payable to order of drawer and delivered 
to drawees, on statutory complaint, good. Jbid. 


17. Against trustee, binds beneficiaries. Knorr, adm’r, et al. vs. 
Raymond et al., 749. 

18. Nune pro tunc, allowing resignation of administrator, entered 
after his death. Spencer et al. vs. Peake, adm’r, 803. 


See Alimony, 1. 
JURISDICTION. 


1. Justice’s court has none, in suit on note for principal and costs 
of collecting amounting to more than $100.00. Hill vs. Haas 
& Weiss et al., 122; Bell & Bro. vs. Rich, 240. 

2. Supreme Court, jurisdiction not conferred by agreement. Bass 
vs. Bass, 134. 

3. County where land lay, bill filed in, to recover land and rents, 
and for injunction and receiver. Millbank vs. Penniman et al., 
136. 


4. Justice’s court, can lien on realty be foreclosed in? Qua#re? 
Bell & Bro. vs. Rich, 240. 


5. Homicide in foreign state, on railroad owned by company in 
this state, sued here. Central R. R. et al. vs. Swint, 651. 


See Venue; United States Courts, f; Mortgage, 13, 14. 
JURY AND JURORS. 


1. Disqualification not favored as ground for second motion for 
new trial. Doyal vs. State, 72. 
2. Threat to hang accused requires new trial. Ibid. 
. Imprudent remark of juror, after sealed verdict made up, but 
before published, not require new trial. Collins vs. State, 76. 
- Second cousin of attorney with conditional fee, incompetent. 
Crockett vs. McLendon, 85. 
. Same: Release of fee, effect of. Ibid. 
. Same: Ignorance of juror, when not sufficient to purge. Ibid. 
. Suspicion, juror must be above. Ibid. 
. Disqualification of juror, sufficient to call court’s attention to. 
Ibid. 
- Not sent out while motion for non-suit discussed. Higgins vs. 
Cherokee R. R., 149. 
. Grand juror, duty to bring what to attention of fellows. Groves 
vs. State, 205. 
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. Calculation of value of life, jury may use any rules they know. 
Geo. R. R. vs. Pittman, 325. 

. Array put upon accused, presumed, if record silentasto. Ru- 
den vs. State, 567. 

. In justice’s court, no charge required. Bendheim Bros. & Co. 
vs. Baldwin, 594. 

. Impeach verdict, juror cannot. Fisher vs. State, 595. 

. Objections for cause and putting on voire dire, proper practice 
as to. Simmons et al. vs. State, 609. 

. Evidence to show disqualification, what admissible. did. 

. Separating, new trial required; except when. Kirk vs. State, 
620. 

. Bailiff sleeping with jury, new trial, unless fully purged. Jbid. 

. Not removed pending discussion of admissibility of evidence, 
except when. Jbid. 

. Brother-in-law and son-in-law of stockholders incompetent in 
suit against railroad. Geo. R. R. vs. Cole et ux., 713. 

. Same: Lease of road and agreement of lessee to pay damages 
recovered, not make jurors competent. Ibid. 

. Waived, disqualification will be by consent to juror, with 
knowledge. Ibid. 

. Verdict, though proper, set aside, if jurors incompetent. Geo. 
R. R. vs. Cole et ux., 718. 


See Taz, 8. 


JUSTICE COURTS. 


. No pleadings necessary in 1880, except the summons. Farkas 
vs. Stewart, 90. 

. Damages, amount not stated in summons, not require reversal. 
Ibid. 


. New cause of action not made by amendment, since 1880. 
Vaughan vs. McDaniel, 97. 


. Treble damages for killing cow in enclosure without lawful 
fence, suit for, not changed to mere action for value of cow. 
Ibid. 

. Garnishment, justice cannot serve. Massengale vs. McGinty, 
120. 

. Garnishment returnable to next term after ten days. Ibid. 

7. Same: If made returnable before, garnishee need not answer. 
Ibid. 
. Jurisdiction, court has none, where principal and expenses of 
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collection, provide for in note sued on, exceed $100.00. Hill 
vs. Haas & Weiss et al., 122; Bell & Bro. vs. Rich, 240. 

9. Void judgment not made good by writing off excess over 
$100.00. Ibid. 

. Correct errors in judgment within jurisdiction, whether justice 
can. Quexre? Ibid. 

. Mandamus, not proper remedy for refusal of justice to enter 
judgment. Starnes vs. Tanner, justice, 144. 

. Jurisdiction not conferred by agreement to render judgment for 
only $100.00. Bell & Bro. vs. Rich, 240. 

. Dividing debt into notes, material-man’s lien cannot be enforced 
by separate suits. Ibid. 

. Dividing debt so as to defeat prior attachment, can it be done? 
Quezre? Ibid. 

Lien on realty, can it be foreclosed in justice’s court? Quwre? 
Ibid. 

. Garnishment bond insufficient, justice may require strength- 
ened, though returnable to superior court. Gregory vs. Clark, 
542. 

. Chargejury, justice not required to,on appeal. Bendheim Bros. 
& Co. vs. Baldwin, 594 

Charge correctly, justice must, if he charges atall. Ibid. 

. Charge how he had decided the case, error to. Ibid. 

. Pleadings: error in describing promisor as guarantor, imma- 
terial. Baldwin vs. Hiers, 739. 


See Appeal; Certiorari; Garnishment, 3; Mortgage, 13, 14. 
JUSTIFICATION. See Pleadings, 11, 12. 
LABORER. See Liens, 1, 2, 6. 
LACHES. See Equity, 1; Estoppel, 2; New Trial, 9, 10. 
LANDLORD AND TENANT. 


' 1. Pond producing sickness, caused by railroad, tenant’s right to 

damages for. Central Rt. R. vs. Engiish, 366. 

2. Same: Renting after pond made, not prevent recovery. Ibid. 

3. Emblements, husband of dowress planting or renting land, en- 
titled to at her death. King et al. vs. Whittle, 482. 

4. Possession of tenant becomes that of grantee and adverse to 
grantor, after sale. Knorr, adm’r, et al. vs. Raymond et al., 
749. 
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LARCENY. See Witness, 7; Crimina! Law, 47, 50, 61. 
LAWS. 


1, State and municipal corporations not bound by, unless clearly 
covered. Lingo, marshal, vs. Harris, 28. 
2. Strictly construed, where summary foreclosure of lien claimed 
under. Hinton vs. Goode & Crumbley, 233. 
3. Two constructions, one consistent with natural equity and jus- 
tice, other not, former adopted. Lombard vs. Trustees Y. M. 
L. A. Fund, 322. 
. Legislation on lien foreclosure suggested. bid. 
. Assignment law of 1881 construed strictly against assignor and 
assignee, and liberally for creditors. Coggins vs. Stephens & 
Co., 414. 
. Ratifying illegal grants of charters by superior court, good. 
Ruden vs. State, 567. 
. Legislation on year’s support suggested. Whitehead vs. Me- 
Bride, adm’r, 741. 
Strictly construed, laws providing costs and salaries are. 
Walker et al., comm’rs, vs. Sheftall, 806. 


See Code; Constitutional Law. 
LEGACY. See Principal and Agent, 4. 
LETTER OF CREDIT. See Principal and Agent, 18; Pleadings, 15. 
LEVY AND SALE. 


1, Agreement for property to be bid in for certain creditors, as- 
sented to by sheriff, effect on other creditors. Cureton vs. 
Wright et al., 8. 

2. Bidder failing to pay, re-sale or suit by sheriff. Ibid. 

3. Specific performance of bid not compelled by other creditors. 
Ibid. 

4. Bidder treated as agent, not bound individually. bid. 

5. Wild !and, improved property sold as, for tax, title void. 
Hutchins vs. Tenant, 95. 

6. Property pointed out not levied on, whether ground of illegali- 
ty. Thompson vs. Mitchell, ex’r, 127. 

7. Point out property, right to, means defendant’s property in his 
possession. Ibid. 

8. Same: Property held under bond for title, refusal to levy on, 
no ground of illegality. bid. 
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9. Pointed out, sufficiency of property, in discretion of levying 
officer. Ibid. 

10. Land of company not subject, under mortgage ji. fa. against 
stock. Lyle vs. Clanton, 141. 

Death of plaintiff in fi. fa. not prevent levy. Rogers vs. Truett, 

adm’r, 386. 

12. Payment to sheriff after death of plaintiff in fi. fa. is good, 
and sheriff holds for party entitled. did. 

13. Homestead soid to remove from state, reversionary interest 
subject, in hands of purchaser. City Bk. of Mac. vs. Smis- 
son et al., 422. 

. Same: Whole estate becomes reversion. Semble. Ibid. 

5. Defeasible title in vendee, to revert on breach of conditions, 
not subject to fi. fa. against vendor. ull & Ruckel vs. 
Larey, 697. 

}. Title reserved by vendor, subject to judgment against him, ex- 
cept when. Jdid. 


See Sheriff. 
LICENSE. See Criminal Law, 4, 5, 35, 36; Constitutional Law, 1-4 
LIENS. 


1. Laborer’s lien, clerk doing no manual work, cannot foreclose. 

Hinton vs. Goode & Crumbley, 233; Ricks vs. Redwine, 273. 

. Strictly construed, statute giving laborer’s lien is, and party 
claiming must be cleariy entitled to. Ibid. 

. Demand, failure to, not make process void, but voidable. Glad- 
den, sheriff, vs. Cobb et al., 235. 

. Single lien not divided by giving notes and enforcing separately. 
Bell & Bro. vs. Rich, 240. 

. Justice’s court, can lien on realty be enforced in? Quexre? Ibid. 

. Trust estate generally subject to foreclosure of laborer’s lien. 
Ricks vs. Redwine, 273. 

. On property in which funds of wife invested. Sasser vs. Sasser, 
275. 

. For materials furnished contractor, not foreclosed against owner 
alone, without makingcontractor a party. Lombard vs. Trus- 
tees Y. M. L. A. Fund, 323. 


Same: Legislation on this subject suggested. Ibid. 


See Title, 8. 
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LIMITATIONS, STATUTE OF. 


1. Consignment for one season, sale made and part of proceeds 
paid, statute beginstorun. Holston Sult, elc., Co. vs. Hargis, 
113. 

. Barred on its face, action being, dismissed ondemurrer. Ibid. 

. Demand not made in four years, alleged, prior demand implied. 
Ibid. 

. No barin this case. McHale vs. Murphy et al., 141. 

- Homestead sold before 1876, suit to recover limited to six 
months. Whitworth vs. Woffo'd, 259. 

. Nuisance continued gives right of action, though suit for cre- 
ating barred. Reid vs. City of Atlanta, 525. 

. Renewal in six months, right of, in party inserted as usee by 
amendment. Gordon vs. McCauley et al., 667. 

. Trustee against cestui que trust, statute not runin favor of, until 
possession tortious with knowledge of usee. Pace vs. Payne, 
670. 

. Applied to cross-bill in equity. Saulsbury, Respess & Co. vs. 
Iverson et al., 733. 


LIQUOR. See Criminal Law, 4, 5, 35, 36; Constitutional Law, 1-4, 
17; Elections, 5. 


LIVE STOCK. See Railroads, 49-51. 


LOANS. See Bailments, 2. 


MALICIOUS ARREST. See Malicious Prosecution. 
MALICIOUS MISCHIEF. See Criminal Law, 6-8. 


MALICIOUS PROSECUTION. 


1. Justification, what is sufficient plea of. Ventress vs. Rosser, 
534. 
. Justification, what must be shown under. bid. 
. Advice of counsel admissible on question of probable cause. 
Ibid. 
. Not favored and strictly guarded, actions for, are. Ventress 0s. 
Rosser, 534. 
What must be proved. Ibid. 
Malice and want of probable cause, how shown. Ibid. 


See False Imprisonment. 
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MALPRACTICE IN OFFICE. See Criminal Law, 28. 
MANDAMUS. 


1. When proper remedy. Starnes vs. Tanner, justice, 144. 


See Justice of the: Peace, 11. 
MANSLAUGHTER. See Criminal Law, 1, 2, 15, 17, 18, 19. 
MARRIAGE. See Husband and Wife, 2S, 29. 


MARRIAGE SETTLE \IENTS. See Husband and Wife, 17, 18, 20, 


23, 24. 
MARRIED WOMEN. See Husband and Wife. 


MASTER AND SERVANT. 


1. Homicide of servant of stevedore, employer of latter is not lia- 
ble for. Rankin vs..Merchants, e’c., Co. et al., 229. 

2. Homicide of servant, what allegation of negligence of master 
insufficent. Ibid. 


. Monthly suits for wages by discharged employé all defended 
on same ground, judgment in first governs others. Kennedy 
vs. McCarthy, 346. 

. Employment to cease in case of fire, promise after fire to find 
servant something to dv was gratuitous, and did not renew 
contract or waive termination. Edwards vs. Plock, 450. 


5. Injured by fault of fellow servant, railroad employé, without 
fault, being, recovery. Geo. R. R. vs. Ivey, 499. 


6. Act on presumption that other servants will follow rules, not 
negligence to. Central #2. R. vs. Harrison, 744. 


See Liens, 2; Presumptions, 16. 
MASTER IN CHANCERY. See Auditor. 
MILL POND. See Nuisance, 8, 12, 
MINOR. See Infancy. 


MISTAKE. See Deeds, 23-24.- 


MONTEZUMA. See Municipal Corporations, 9-13. 
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MORTGAGE. 


1. Third parties, rights of, not protected under proceeding to fore- 
close. Hall vs. Davis, rec’r, 101. 


2. Defences to foreclosure, what may be setup. Jbid. 
8. Estopped from denying title, mortgagor is. bid. 


4. ‘* Bearer,’’ as such, has no right to foreclose. Taylor vs, Blas- 
ingame, 111. 


5. Same: Misdesciiption as bearer no ground for quashing fi. fa., 
where plaintiff in fact had transfer. Ibid. 
6. ‘‘ Annexed,”’ affidavit to foreclose, writter on back, is suffi- 
ciently. Lilly, agt., va. Wilts, 139. 
. Affidavit to foreclose chattel mortgage, what sufficient. did. 
. Fi. fa. against stock in company; not against its lands, in this 
case. Lyle vs. Clanton, 141. 
. Second mortgage, after surrender of redemption under first, 
takes nothing. Grice & Ryan vs. Haskins, 700. 
. Notice of reservation of title by vendor, effect on mortgagée of 
vendee. Jbid. 
. Redemption by second mortgugee, right by equitable pleadings. 
Ibid. 
Trust estate, whether authority to mortgage can be granted at 
chambers. Swuslsdury, Respess & Co. vs. Iverson et al., 733. 
Chattel mortgage, county court cannot try issue on, under 
$50.00. Aycock vs. Subers, 807. 
14, Same: Concurrent jurisdiction from $50.00 to $100.00, county 
court and justice court has. Ibid. 


MUNICIPAL CORPORATIONS. 


1. Laws do not bind, unless plainly so intended. Lingo, marshal, 
vs. Harris, 28. 

. Bridge in highway, bound to kee» in repair, whether built by 
itor not. Tuwn of Belton vs. Vinton, 99. 

. Ordinances ant!:orized to be passed have force of laws. Bearden 
us. City of Madison, 184. 

. ‘* Boys and other persons unconnected with railroad trains, ex- 
cept passengers,’’ etc., prohibited from getting on and off 
trains, not unconstitutional or unreasonable. Jbid. 

. Reasonable construction will be put om ordinance, presumed. 
Ibid. 

. General charter power to pass ordinances authorizes what. 


Did. 
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7. Franchise of street car company to use steam, not diverted to 
private uses. Mayor, etc., of Macon et al. vs. Harris, 428. 

8. Same: City is proper party to bill to enjoin diversion. Jbid. 

9. Nuisance, power of authorities of Montezuma to abate mill- 
dam as. Mayor, etc., of Montezuma vs. Minor, sung. ptnr., 
484. 


10. Nuisance summarily abated on report of board of health, or 
after hearing. did. 

11. Board of health, report made after summons issued is mere ir- 
regularity. Ibid. 

12. Board of health, report inadmissible on regular hearing. Ibid. 


13. Council employing attorney, not disqualified from presiding. 
Ibid. 

14. Sewer doing injury, kept up, city liable, though originally laid 
more than four years before suit. Reid vs. City of Atlanta, 
523. 


. Same: Stale demand growing out of general system of sawer- 
age, not favored. Ibid. 


. Build school-houses, city has power to, unless forbidden by 
charter. Mayor, etc., of Cartersville vs. Baker, 686. 


. Discretionary acts, city not liable for. Gaskins vs. City of At- 
lanta, 746. 


. Light streets, failure to, not make liable, where no statutory 
obligation. Ibid. 

. Runaway horse, damage to person crossing street in dark, no 
lamps lighted, not make city liable. did. 


See Tax, 4,5; Railroads, 36, 37. 
MURDER. See Criminal Law, 1, 2, 19. 
NAMES. See Deeds, 1, 2. 


NEGLIGENCE. 


1. Presumption against railroads, and how rebutted. East Tenn., 
Va. & Ga. R. R. vs. Hartley, 5. 

2. In carrier of passengers, what is not. Higgins vs. Cherokee R. 
R., 149. 

3. Safeguards, best known, used by railroad, not liable for injury. 
Ibid. 


4. What defeats recovery for injury on railroad. Geo. R. R. va, 
Pittman, 326. 
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5. Contributory negligence only diminishes recovery. Ibid. 

6. Railroad whistle blown in city or town, is negligence. Geo. R. 
R vs. Carr, 557. 

7. Is question fr jury, not for the court. Central Railroad vs. 
Coggin, 689; Cleveland v3. Central Railroad, 793. 

8. Preponderating cause of injury, negligence must be, to recover. 
Gaskins vs. City of Atlanta, 746. 


See Railroads, 3-7, 11, 51, 52. 


NEGOTIABLE INSTRUMENTS. 


1. Indorsement ‘‘for collection for account of,’’ gives notice to 
whom collection belongs, and is mere warrant of attorney. 
Central R. R. vs. First Nat. Bk., etc., 383. 

. Second indorsement for collection, indorsee collects for original 
payee, and isin privity withit. Ibid. 

. Same: Second indorsee cannot apply collection to claim against 
first indorsee. Ibid. 

. Draft for advancements, payable to order of drawer and deliv- 
ered to drawees, recovery on in statutory form. Lewis & 
Minor vs. Harper, ex’r, 564. (See No 7 below.) 

. Amendable by adding common count, such action was. Ibid. 

. Consideration, what illegality in will affect dona fide purchaser 
before due and without notice. Rhodes vs. Beall et al., 641. 

. Draft indorsed by drawer and delivered to payee, without ac- 
ceptance, is, in effect, a note. DeVaughn vs. Haugabook, 
899. (See No. 4 above.) 


See Amendments, 3. 


NEGROES. 
1. Trust for, of lot in Augusta, in 1854, void. Beatty et al. vs. Ben- 
ton, 187. 
2. Possession by wife and daughter of moieties after emancipa- 
tion, gave perfect equity. Ibid. 
3. Anomalous condition before and after emancipation, vroad 
principles of equity applied to. did. 


NEW TRIAL. 


1. Motion for in equity and bill of review compared. Central Ga. 
Bk. vs. Iverson, trustee, et al., 19. 

2. Motion heard and overruled, instead of being dismissed, mov- 
ant being absent, not error. Bosworth vs. Hightower, 46. 
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8. Second motion, after first overruled and judgment affirmed, 
scrutinized closely. Doyal vs. State, 72. 
4. Juror’s threat to hang accused, discovered after first motion, 
requires new trial. Ibid. 
5. Affidavits used on hearing of motion, what sufficiently identi- 
fies. Crockettvs. McLendon, 85. 
6. Granted on one ground, only that considered by Supreme Court 
Geo. R. R. vs. Letchworth, 88. 
7. Discretion as to granting new trial because ruling of court 
caused agreement, and its enforcement injured party. Ibid. 
Discretion in granting or refusing, on conflicting evidence. 
Wheelus vs. Long, adm’r, 110; Johnson vs. Renfroe & Me- 
Crary, 188; Laniervs. Tullis, 142; New et al. vs. Nichols, 143; 
Cleghorn vs. Johnson ct al., 146; Moore vs. Asbury, ex’r; Cun- 
ningham vs. Wasson, 148; North & Co. vs. Mendel & Bro., 400; 
Printup Bro. & Pollard vs. James, 533; City of Atlanta vs. 
Brown, 630; Stewart, ord’y, vs. Rodgers, 810; R chmond & D. 
R. R. vs. Green, 814. (See Nos. 16, 18, 19 below.) 
9. Filing not entered through default of clerk, without laches of 
movant, motion not dismissed. Sanders vs. Williams, 119. 
10. Same: Movant objecting to proceeding on account of want of 
filing, motion dismissed. bid. 
11. Time for hearing and perfecting motion and brief in vacation 
may be fixed by judge withoutconsent. Hardison vs. Burr, 
125. 
12. Motion to dismiss refused and not excepted to is es adjudicata. 
Obear, ex’r, vs. Gray, 455. 


ad 


13. Granted unless part of verdict written off. affirmed. Eaves & 
Collins vs. Cherokee Iron Co., 459. 

14. Certificate, net affidavits, proper as to what occurs in open 
court. Fisher vs. State, 595. (See Crocktt vs. McLendon, $5.) 

15. Newly discovered evidence as ground for new trial. Feather- 
ston, trustee, vs.,Rounsuville & Bro., 617. 

16. Discretion not overcome by statement of judge that in his jndg- 
ment the defect was not action.ble, but the jury had foand 
otherwise. Ci’y of Atlanta vs. Brown, 630. 

17. Justice requires new trial in this case. Anderson vs. Robinson, 
644. 

18. Two verdicts for same amount of damages, second not set aside 
as excessive. Cleveland vs. Central R. R., 793. 

19. Default, case tried in, discretion not abused in granting new 
trial. Stewart, ord’y, vs. Rodgers, 810. 


See Practice in Supreme Court, 21. 
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NON-SUIT. 


1 


- Refused, where prima facie case made out. Cunningham vs. 
Brooks, 145. 


2. Should have been granted in this case. Sem'le. Higgins va. 


Cherokee R. R., 149. 

. Jury not removed during discussion of motion. Jbid. 

. Renew in six months after non-suit, usee may. Jordan vs. 
MeCauley et al., 667. 


5. Proper where Supreme Court had held that plaintiff could not 


recover. Henderson vs. Central R. R., 718. 


See Practice in Supreme Court, 19. 


NOTICE. 


1 


. Tocashier making contract contrary to rule of bank with one 
who acted with knowledge, not bind bank. Sav. Bk. & Trust 
Co. vs. Hartridge, 223. 


. Attachment against non-resident, no notice required. Craig 


vs. Fraser, 246. 


. Importance of telegram, what is sufficient to put company on 


notice of. W. U. Tel. Co. vs. Fatman, 285. 


. Indorsement ‘‘ for collection, for account of,’’ gives notice that 


proceeds belong toendorser. Central R. R. 0s. First Nat. Bk., 
etc., 383. 


. Record of proceedings to sell homestead gives notice of inten- 


tion to remove from state, therein expressed. City Bk. of 
Mac. vs. Smisson et al., 422. 


. &trict compliance with contract, notice of requirement neces- 
sary, after relaxing, before recovery for failure. Eaves & 
Collins vs. Cherokee Iron Co., 459. 

. Of election to furnish ore which party had option to furnish, 
necessary in reasonable time. Jbid. 

. Presumed, notice of adverse holding, from consent to posses- 
sion. Pace vs. Payne, 670. 


. From record of paper reserving title. Grice & Ryan vs. Has- 


kins, 700. 


. Recording not properly entered, not destroy effect. Ibid. 
. Of taking testimony in certain criminal cases, what required. 


Burns vs. State, 747. 


Of trust, what expressions in deeds do not put on. Knorr, 
adm’r, et al. vs. Raymond et al., 149. 
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13. Of dissolution of firm, what necessary. Ewing & Gaines vs. 
Trippe et al., 776. 


See Vendor and Purchaser, 5. 


NUISANCE. 


_ 1. Obstruction of navigable stream, abated. Charleston & Sav. 
Rwy. ts. Johnson et al., 306. 


Demand to abate such nuisance unnecessary. Ibid. 
. Equity will grant relief when. Jbid. 
. Pond caused by railroad producing sickness, tenant on land 
may sue for. Central Railroad vs. English, 366. 
. Same: Renting after pond made, not prevent recovery. Ibid. 
. Same: Presumption that nuisance would be abated. Ibid. 4 
. Notice, when equivalent to demand for abatement. Jbid. 


. Abate mill-pond as nuisance, mayor, etc., of Montezuma have 
power to, summarily, on report of board of health, or after 
trial. Mayor, etc., of Montezuma vs. Minor, svng. pinr., 484. 


. Same: Report of board of health made after summons, but be- 
fore trial, mere irregularity. Ibid. 


. Same: Report of board of health inadmissible on regular trial 
of nuisance. Ibid. 


Il. Tender of money as compromise to prevent rebuilding dam, 
inadmissible. Ibid. 


12. Mill-dam, whether nuisance, what is test. Ibid. 


13. Council employing attorney, not disqualifed from presiding. 
Ibid. 


14. Continuing nuisance is renewal of wrong, and gives right of ac- 
tion until abated. Reid vs. City of Atlanta, 523. 


15. Maintaining sewer doing damage gives right of action, though 
originally dug more than four years before. Ibid. 


NULLITIES. See Judgments, 1; Liens, 3. 


OFFICERS. 


1. Damages against clerk or on bond, for neglect in sending up 
record, causing dismissal. Markham vs. Ross, 105. 


2. Oath to illegality before any officer of state where sworn to, 
authorized to administer oaths. Craig vs. Fraser, 246. 


3. Official character, attestation is prima facie evidence of. Ibid. 


See Sheriff; Taz, 6-9. 
v-73-56 
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ORDINARY. 


1. Escheats, court of ordinary has exclusive jurisdiction of. 
Brooks, ord’y, vs. McEachern, 54. 
. Escheator, administrator becomes. JTbdid. 
3. Discretion on disputed facts, in proceeding to remove obstruc- 
tions from private way. Franklin vs. Wesley, 145. 
. Settlement between guardian and ward, full power over. Hood 
vs. Perry et al., 319. 
. ‘*Fence"’ election, duty as to. Skrine et al. vs. Jackson et al., 
377. 


6. Same: Courts will not interfere with such political powers. 
Ibid. 


PARENT AND CHILD. 


1, Sayings of son, after committing tort, not admitted in suit 
against father. Vaughn vs. McDaniel, 97. 

2. Homicide of child sued for, no loss to parent shown, no cause 
of action set out, and nothing toamend by. Bell vs. C. R. R., 
520. 

8. Homicide of child, father may recover for loss of services from. 
Central R. R. vs. Harrison, 744. 


PARTIES. 


1. Misjoinder, making all participants in wrong defendants to bill, 

isnot. Millbank vs. Penniman, 136. 

. New party taking possession atter temporary restraining order, 
added by amendment. Ibid. 

. Death of plaintiff in fi. fa. not prevent levy. Rogers vs. Truett, 
adm’r, 386. 

. Same: Administrator or transferee made party to claim case. 
Ibid. 


. Diversion of franchise of street car company for private use, all 
parties taking part in, or interested, properly joined in bill 
toenjoin. Mayor, etc., of Mac. et al. rs. Harris, 428. 


- Destruction of oi) painting by carrier, borrower cannot sue for. 
Lockhart ts. W. & A. R. R., 472. 


. ‘Albany Lodge,” etc., and ‘‘ Albany Chapter,’ etc., sued 
without alleging whether corporations or partnerships, is de- 
murrable and not amendable. Barbour, adm’x, vs, Albany 
Lodge, etc, 474. 


. Some person, natural or artificial, must be sued. Ibid. 
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. Wife may recover in own name for tort to her person. 
Atlanta vs. Dorsey, 479. 


10. Turnpike not kept in repair, who may sue for. Habersham, 
etc., Co. vs. Taylor et al., comm’rs, 552. 


11. Homicide in foreign state, by railroad of this state, who may 
sue for here. Central R. Ii. et al. vs. Swint, adm’r, 651. 


| 12. Usee is real party. Gordonvs McCauley et al., 667. 


13. Same: Renew action in six months after non-snit, usee may. 
Ibid. 





City of 


See Practice in Supreme Court, 1,20; Administrators and Ex- 
ecutors, 2, 4. 


PARTNERSHIP. 





















. Contract construed as creating. Byne vs. Wood, 129. 


. One partner filing illegality for firm, latter excepting, parties 
not different. Daniel & Son vs. Hockstadter Bros., 144. 

3. Settlements, equity jurisdiction of. Neel, rec’r, et al. v8. Mor- 
ris, 406. 

4. Contribution enforced by levy in favor of partner paying off fi. 
fa., as against co-partner, can it be? Quere? Jhid. 

5. ‘Cropper ’’ farming on shares with landlord, is not partner. 
Gurr ts. Martin, ex’r, 529. 

6. Year’s support for widow of deceased partner, whether takes 

firm assets, in preference to firm debts? Quere? Ibid. 


7. Note given after dissolution, by one partner, binds both when. 
Ewing & Gaines vs. Trippe et al., 776. 


Notice of dissolution, to stop liability, what necessary. Ibid. 


to 


See Parties, 7. 
PAWNS. See Banks, 1-4; Attachment, 6. 


PAYMENT. See Debtor and Creditor, 8-10; Presumptions, 16; Prom- 
issory Notes, 2; Illegality, 11. 


PHYSICIAN. 


1. Homestead not subject for services to beneficiary. Doster vs. 
Bush, 133. 


2. Unskillfulness, how pleaded to suit for services. McKleroy vs. 
Sewell, 657. 


3. Set-off of separate injury from overdose of ipecac, not made 
to suit for services. Ibid. 
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4. Drunkenness waived as defence by subsequent employment. 
Ibid. 

5. Opinions of other doctors as to treatment. Jbid. 

6. Year’s support takes precedence of physician’s bill in last sick- 
ness. Whitehead vs. McBride, adm’r, 741. 










PLEADINGS. 





1. Taken most strongly against the pleader. Blackwell vs. Aiken, 
gd@’n, 55; Mt. Airy Hotel Co. v8. Robt. Mitchell F. Co., 94 

2. Illegality on ground of homestead should show homestead in- 
cluded in levy. Jbdid. 

8. Non est factum, that obligee and amount were inserted in bond 
after signing, is not a plea of. Brown rs. Colquitt, gov’r, 59. 

4. None in justice’s court, except summons, in 1880. Farkas rs. 
Stewart, 90. ' 

5. Demand not made within last four years, alleged, prior de- 
mandimplied. Holston Salt, etc., Co. vs. Hargis, 113. 

6. Two sued for homicide and allegations insufficient, dismissed, 
though might have been good astoone. Rankin vs. Mer- 
chants, etc., Co. et al., 229. 

7. Sworn to before whom. Craig vs. Fraser, 246. 

8. ‘‘ Title to the possession,’’ in counter-affidavit to warrant to 
dispossess intruder, sufficient claim of right. Pratt vs. Foun- 
tain, 261. 

9. New contract after termination of first, relied on, must be 

ti pleaded. Edwards vs. Block, 450. 

10. ‘‘ Not indebted ’’ is not general issue in action of tort. Ven- 

a tress vs. Rosser, 534. 

11. Justification, what is sufficient plea of. bid. 

12. Justification what necessary to prove, under plea. bid. 

18. Specific, and not state general conclusions, defence to «cire facias 
should be. Sasser et-al. vs. McDaniel, gov’r, 547. 

14. Draft for advances payable to order of drawer and delivered to 
drawees, sued in complaint as a note. Lewis «< Minor te. 
Harper, ex’r, 56A. 

15. Letter of credit set out according to tenor and effect, sufficient. 
Mercier vs. Copelan, 636. 

16. Damage from overdose of medicine, what allegations insufti- 

cient. McKleroy vs. Sewell, 657. 

























POSSESSION. See Pleadings, 8; Sales, 1-5; Prescription, 2, 6-9. 
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POWERS. See Municipal Corporations, 5; Husband and Wife, 17-18. 


PRACTICE IN SUPERIOR COURT. 


1. Judgment held void on illegality, case ordered re-instated. 
Beall vs. Sinquefield & Co., 48. 

2. Motion for new trial and to re-instate case distinguished. Ibid. 

8. Admission made in order to determine case on demurrer, be- 
comes part of record. Blackwell vs. Aiken, gdn., 55. 

4. Open and conclude, applicant for year’s support has right to, 
on appeal. Cheney et al. vs. Cheney, 66. 

5. Juror’s disqualification, sufficient to call attention to. Crack 

> ett vs. McLendon, 85. 

6. What happens in presence of court determined on his certifi- 
cate. Ibid. 

7. Leading question to witness, in discretion of judge. Farkas vs. 
Stewart, 90. 

8 Discussion outside of evidence, without objection, not give other 
party right to go outside. Higgins vs. Cherokee R. R., 149. 

9. Jury not removed pending argument of motion for non-suit. 
Ibid. 


10. Same: Discretionary with court. bid. 


11. Verification of bill for injunction, what insufficient. Landers et 
al. vs. Globe, etc., Co., 176. 


12. Opening default, discretion as to requiring costs paid. Sasser 
vs. Sasser, 275. 

13. Separately trying issues, bad practice. Obear, ex’r, 0s. Gray, 
455. 

14. In attachments on ground of fraudulent transfer. See Attach- 
ments, 9-13. 

15. Inspection of ‘‘ the record,’’ case to be tried on, includes what. 
Sasser et al. vs. McDaniel, gov’r, 547. 

16. Criminal bond not forfeited after one panel of jurors discharged 
and all cases continued. Lam et al. vs State, 587. 

17. Order continuing cases, not judge’s reasons, controls. Ibid. 

18. Jurors, objection to, and putting on voire dire, and evidence of 
disqualification, proper practice as to. Simmons et al. vs. 
State, 609. 

19. Evidence illegally put in, but withdrawn, effect. Kirk vs. State, 

621. 

20. Jury not removed while admissibility of evidence discussed, 

except when. Ibid. 
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21. Amendment, objection to, as adding new cause of action, when 
intime. Skidaway, etc., Co. vs. O’ Brien, 655. 

22. Judge pro hac vice has jurisdiction of whole case. Landrum et 
ux. vs. Chamberlin, Boynton & Co. et al., 727 

23. Judge pro hac vice, new party made not consenting to, makes 
no difference. bid. 

24. Postponing case, discretion as to, not controlled unless abused. 
Clay vs. Barlow, 787. 

25. Re-opening case for further testimony is in discretion of court, 
cautiously exercised. Jbid.; Wilkerson vs. State, 799. 

26. Directing verdict is bad practice. Hobby et al. vs. Alford et al., 
791; Manning vs. Mitchell et al., 660. 

27. Impeaching witness, attention called to former statement suffi- 
cient, without reading it. Wilkerson vs. State, 799 


See Auditor, 1-2; New Trial. 


PRACTICE IN SUPREME COURT. 


1. Death of party suggested, no order to expedite case taken and 
no parties made, on call at next term, dismissed. Atlanta 
City Brewing Co. ts. Hare, 17. 
2. Affidavits used on motion for new trial unnecessary, where 
judge certifies facts. Crockett rs. McLendon, 85. (See No. 
37 below.) 
Affidavits used on motion, what sufficiently identifies. Ibid. 
One ground, new trial granted on, only that considered. Geo. 
Railroad vs. Letchworth, 88. 

. Damages allowed for frivolous exception. Farkas vs. Stewart, 
90; Mt. Airy Hotel Co. vs. Robt. Mitchell F. Co., 94; Byne vs. 
Wood, 129; Gladden, sh’ ff, vs. Cobb et al., 235. 

. Error, burden on excepting party to show. Houser vs. George, 
102; Wilkerson vs. State, 799. 

. Same: Confused record, affirmance results. IJbid., 102. 

. Dismissal fixes costs of transcript on plaintiff in error. Mark- 
ham vs. Ross, 105. 

. Directions given to court below. Ford vs. Williums, 106; 
Westbrook, trustee, et al. vs, Harrold, Johnson & Co., 143; 
Charleston, etc., Rw’y vs. Johnson et al., 306; Obear, ex’r, 
vs. Gray, 455; Gregory vs. Clark, 542. 

10. Certificate to bill of exceptions containing material qualifica- 
tions, case dismissed. Anderson vs. Walker & English, 114. 


11. Bill of exceptions not correct, proper practice for correcting 
stated. Ibid. 
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12. Questions asked, and rejected, it should appear what answers 


13. 


were expected, to show injury. Gray & Co. vs. McDaniel, 
118. 

Error without injury, no reversal. Jbid.; Sasser vs. Sasser, 
275; Ricks vs. Redwine, 273; Edwards vs. Block, 450; Hen- 
dricks vs. State, 577; McKleroy vs. Sewell, 657 ; Henderson vs. 
Central Railroad, 718; Knorr, adm’r, et al. vs. Raymond et al., 
749; Clay vs. Barlow, 787. 


. Judgment right, though reason wrong, affirmed. Sanders vs. 


Williams, 119. 


. Assignment of error on grant of new trial, what sufficient. 


Hardison vs. Burr, 125. (See Nos. 22, 23, 38 below.) 


. Final judgment, exception before, by agreement, dismissed. 


Bass vs. Bass, 134. 


. Jurisdiction not conferred on Supreme Court by agreement. 


Did. 


. Exceptions pendente life allowed, under peculiar agreement in 


this case. Ibid. 


. Non-suit excepted to, evidence not properly identified, case dis- 


missed. Hill rs. Mountford, 142. 


20. Firm excepting, where one partner filed illegality for firm, writ 
of error not dismissed. Daniel & Son vs. Hockstadter Bros., 
144. 


. Dismissing case because disposed of by former ruling. Brown 


vs. Cothran, next friend, et al., 147. 


. Assignment of error that court failed to charge certain propa- 


sitions, without showing request or attention called, insufh- 
cient. Higgins vs. Cherokee Raiload, 149. 


. Assignment of error must show decision complained of and 


errorin. Ibid. (See Nos. 15, 38.) 


. Error in refusing non-suit not decided, where case brought up 


by plaintiff, and no cross-bill filed. Jbid. (See No 29 be- 
low.> 


25. Same: Charge as to negligence not reviewed without exception 


to. Ibid. 


. Name of plaintiff in error misstated, corrected. White et al. vs. 


Cook, 164. 
Bill and exhibits are part of record, not of bill of exceptions. 
Jordan et al. vs. Gaulden, next friend, 191. 


Several defendants, one may except without bringing up others. 
Ibid. 


. Error not excepted to, not decided. Murphy, trustee, vs. Mayor, 


ele., of Sav. et al., 263. (See No. 24 above.) 
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. Judgment required, no reversal, though error. Ricks vs. Ked- 


wine, 273. 


. Dismissal of attachment is final judgment, and may be excepted 


to. Falvey vs. Adamson, 493. 


. Review former ruling, leave granted to. Geo. R. R. vs. Ivey, 


499. 


. No property passing under ruling made by Supreme Court, and 


no other recovery had, not weaken ruling. bid. 


. Objection to evidence made when offered, not shown, no re- 


versal for admission. Ventress vs. Rosser, 534; Fisher vs. 
State, 595. 


. Record, order in, controls; not modified by statement in bill of 


exceptions. Lamb et al. vs. Btate, 587. 


. Objection to evidence, ground of should appear. Fisher vs. 


State, 595; Mercier vs. Copelan, 636. 


. Certificate, not affidavits, proper as to what occurred in open 


court. Jbid. (See No. 2. above.) 


4 Assignment of errors, what gnfficiently distinct. Pace s. 


Payne, 670. (See Nos. 15, 22, 23 above.) 


. Error in charging or refusing request, not presumed corrected 


in general eharge, not sent up. Central R. R. vs. Coggin, 
689; Central R. R. vs. Senn, 705. 

. Former decision, though disapproved, binds in particular case. 
Saulsbury, Respess & Oo. vs. Iverson et al., 733. 

. Divided in opinion, two justices presiding, affirmance results. 
Aiken vs. State, 812. 


See New Trial, 8. 


PRESCRIPTION. 


1, 


No foundation for in deed not describing land or interest in it. 
Etowah, etc., Co. vs. Parker, ex’r, 51. 


. By possession for twenty years, extends only to part in posses- 


sion. Ford vs. Williams, 106. 


. Trustee, prescription running against, binds cestui que trust. 


Ford et al. vs. Cook et al., 215. (See No. 10 below.) 


. Remaindermen, prescription not run against till death of life 


tenant. Ibid. 


. Color of title to boundary named, deed is, though conveyance 


is by number of lot. Harrison, ex’r, vs. Aug Fact’y, 447. 


. Possession transferred by recogn‘zing tenant on land as that of 


purchaser. Knorr, adm’r, et al. vs. Raymond et al., 749. 
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7. Adverse possession, where grantor acted as agent of grantee. 
Ibid. 


8. Possession construed to extend to land covered by deed. Ibid. 


9. Adverse possession for ‘seven years, under color of title, good. 
Ibid. 

10. Trustee, title in, prescription good against, is good against 
minor usees. Jbid. (See No. 3 above.) 


11. Under color of title only runs from date of color. Hobby et al. 
vs. Alford et al., 791. 


PRESUMPTIONS. 


1. Of negligence against railroads. Zast Tenn., Va. & Ga. R. R. 
vs. Hartley, 5; Geo. R. R. vs. Homer, 251; C. R. R. vs. Sanders, 
513. 


. Same: Rebut presumption, what sufficient to. Ibid. 

. Erasure of middle initial of grantor in deed, presumed “afore 
signing. Banks vs. Lee, 25. 

. Award, under general submission, was baged on matters brought 


before arbitrators. Sheffield 1s. Clark, adm’x, 92. 


. Clerk of superior court did his duty in transmitting record. 
Markham ts. Ross, 105. 

. All lands surveyed, and grants intended to cover survey. Ford 
vs. Williams, 106. 

. Ordinance will be reasonably construed by city. Bearden vs. 
City of Madison, 184. 

. Delivery of deed from its record. Ross, adm’r, vs. Campbell et 
al., 809. 

- Same, from attestation by magistrate. Ibid. 

. Same, from payment of taxes by grantor on land as grantee’s. 
Ibid. 

. Acceptance of what is for benefit. Ross, adm’r, vs. Campbell et 
al., 309. 

- None that deficit of tax collector is allincash. Fuller vs. State, 
409. 

. Objection to evidence not made, if none shown. Ventress rs. 
Rosser, 534. 

. Array of jurors was put upon accused, if contrary does not ap- 
pear. Ruden vs. State, 567. 


. Of payment for former service by entering new service, not 
charged. Printup, Bro. & Pollard vs. James, 583. 





INDEX. 


16. Of injury from bailiff sleeping with jury, none, when. Kirk vs. 
State, 620. 


17. That officer does his duty. Ibid. 


18. Bona fide and without notice of defect, endorsee of note before 
due presumed. Rhodes vs. Beall et al., 641. 


19. Notice of adverse possession presumed from consent to posses- 
sion. Pace vs. Payne, 670. 


See Charge of Court, 22, 23, 26. 


PRINCIPAL AND AGENT. 


1. Counter-affidavit to warrant to dispossess intruder, agent may 

make. Juckson, agent, vs. Dickson, agent, 126. 

. Wrong-doers are al! principals. Milibank vs. Penniman, 136. 

. Agent colluding with others to defraud principal, relief in equity. 
McHale vs. Murphy et al., 141. 

. Share in estate, agent of transferee of legatee, to collect, can- 
not appropriate tu own claim against legatee. Cunningham 
vs. Brooks, 145. 

. Cashier of bank, contrary to rule, arranging with third party, 
with notice, for indirect loan from bank, cannot bind it. Sav. 
Bk. & Trut Co. v8. Hartridge, 223. 

- Notice and ratification by cashier making wrongful contract 
with party who had notice, not bind bank. bid. 

. Commissions for selling property, real estate agents when en- 
titled to. Doonan vs. Ives & Krouse, 295. 

. Real estate agent, commissions allowed for procuring purchaser, 
though trade consummated with owner, when. did. 

. Real estate broker, placing lot on sale with, not prevent sale 

’ by owner. Ibid. 


. Sale by agent and joint owner, with minimum price fixed, 
fraudulent combination with purchasers relieved against in 
equity. IJilges vs. Dexter et al., 362. 

. Agency to negotiate and obtain clear title, may be in parol. 
Oellrich et al. vs. Geo. Railroad, 389. 


. Same: Power of such agent to return and have form of papers 
changed. Ibid. 

. Factor has discretion according to usage of trade, if no irstruc- 
tions; aliter, if instructed. Hatcher & Baldwin vs. Comer & 
Co., 418. 

. Factor liable for breach of instructions. bid. 

. Factor failing to sell as instructed by debtor who shipped to 
him, debtor may recoup. Jbid. 
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16. Factors, custom of, in Savannah must yield to law. bid. 

17, Agent exceeding authority, principal not bound. Mercier vs. 
Copelan, 636. 

18. Ratify in part and repudiate in part, principal cannot. Ibid 

19. Buy cottou, authority to, and draw with bill of lading attached, 
frequent receipts and payments without bill of lading, 
waives. Jlid. 

20. Drafts for cotton shipped, acceptance of consignments and fre- 
quent payment raised promise to pay. Ibid. 

21. Books of accounts between principal and agent inadmissible 
against third party. bid. 

22. Garnishment directed to agent of several companies, good. 
(Blandford, J.) Flournoy & Epping vs. Rutledge et a’., 735. 


TE a I aN ae 


See Evidence, 63; Principal and Surety, 1; Master and Ser- 
vant, 1, 2. 


PRINCIPAL AND SURETY. 


1. Blanks in bond when signed, surety instructing sheriff to fill 
after he left, is bound. Brown vs. Colguitt, gov’r, 59 

2. Criminal recognizance, sureties in, have until case against 
principal called at term after sci. fa. issued. Boswell vs. Col- 
quitt, gov’r, 63. (See No. 6 below.) 

3. Garnishment, bond to dissolve, by husband and wife jointly, 
deed of wife to indemnify surety, good as to her liability; 
aliter, as to husband’s. Beatie vs. Calhoun, o'd’y, 269. 

4. Specific and not state general conclusions, defence to scire 
facias on criminal bond should be. Sasser ct al. vs. McDaniel, 
gov’r, 547. 

5. Criminal recognizance, returnable merely to superior court, 
binds, where record shows of what county. bid. 

6. Criminal recognizance right of sureties as to producing princi- 
pal. Lamb et al. vs. State, 587. (See No. 2 above.) 

7. Same: Absence of principal not make surety liable, if case ille- 
gally called. Jbid. 

8. Suretyship, law of strictly construed. bid. 


See Criminal Law, 38-41. 


PRIVATE WAYS. See Roads and Bridges, 2. 


PRIVITY. See Negotiable Instruments, 3; Executions, 7. 


PROCE‘S. Sec Judgments, 8. 
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PROMISSORY NOTES. 


1. Draft payable to drawer’s order and delivered to drawees for 
advancements, recovery on as a note proper. Lewis & Minor 
vs. Harper, ex’r, 564. (See DeVaughn vs. Haugabook, 809.) 

2. Payable in cotton, some paid after due, credit not given at in- 
creased price since note due. Clark, ex’r, vs. Minor, 590 

3. Indorsee before due presumed bona fide and witkout notice of 
defects. Rhodes vs. Beall et al , 641. 

4. Innocent indorsee before due not affected with illegality be- 
tween original parties, at common law, except gaming and 
usury. Ibid. : 

5. Illegal consideration, to affect innocent purchaser before due, 
statute must not only declare note void, but make it a crime. 
Ibid. 

6. Consideration withdrawing objections to bankrupt’s discharge, 
not avoid note in hands of innocent purchaser, before due. 
Ibid. 

7. Partner giving note after firm dissolved, binds other partners 
when. Ewing & Gaines vs. Trippe ct al., 776. 

8. Married woman’s note in hands of bona fide purchaser for value, 
without notice, good, though in fact given as security or to 
enable another to raise money. Strauss vs. Friend, 782. 

9. Same: Aliter, as to taker after due. Jbid. 


See Amendment, 3; Debtor and Creditor, 1; Negotiable Instru- 
ments. 


PUBLIC POLICY. See Year’s Support, 4; Homestead, 13. 
PURCHASE MONEY. 


1. Homestead subject for. Blackwell vs. Aiken, gdn., 55. 

2. Keep land and not pay purchase money, inequitable to. Black- 
well vs. Aiken, gdn., 55; Thomason vs. Phillips et al., 140. 

3. Part payment of purchase money by claimant, equity should 
be set up, or will not be decided. Parish et al. vs. McLeod, 
123. 


RAILROADS. 
1. Presumption of negligence against. East Tenn., Va. and Ga. 


R. R. vs. Hartley, 5; C0. R. R. vs. Sanders, 513; Geo. R. R. vs. 
Carr, 557. ' 
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. Same: Rebut presumption, what sufficient to. Ibid. 
. Spark or cinder in traveller’s eye, expert may testify that he 


never heard of or saw an accident from spark from smoke- 
stack before. Higgins vs. Cherokee R. R., 149. 


. Wealth of railroad irrelevant, on suit for injury to eye. did. 
. Steep grade, where more sparks emitted from engine, immate- 


rial, where not shown that injury was done there. Jbid. 


. Free ride at invitation of conductor, and voluntarily sitting on 


flat car, only entitled to such security as that mod: of convey- 
ance reasonably gave. Ibid. 


. Is such person a passenger, in full sense of term? Quere? Ibid. 
. Best safeguards against danger used, not liable for injury. 


Ibid. 


. Jumping on and off trains, ordinance of city prohibiting, con- 


stitutional and reasonable. Bearden ts. City of Madison, 184. 


. Ejection of passenger from train illegally, exemplary — 


for. Geo. R. R. vs. Homer, 251. 


. Extraordinary diligence required of conductor towards passen- 


ger. Ibid. 


. Ejection of passenger claiming to have delivered up ticket, 


presumption against railroad. Ibid. 


. Ejection illegal gives right of recovery; measure is for jury. 


Ibid. 


. Good or bad faith of conductor affects measure of recovery. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


Ibid. 

Capacity to labor, diminution with age, how determined on 
suit for homicide. Geo. R..R. vs Pittman, 325. 

Full value of life of husband killed, how determined. bid. 

Negligence, what will defeat recovery and what only diminish. 
Ibid. 

Frightening horse with whistle, causing injury, recovery tor, 
when. Geo. R. R. vs. Thomas, 350; Geo. R. R. vs. Carr, 557. 

Blow-posts, want of, as affecting negligence. Ibid. 

Round trip ticket to be signed at terminal point, not good un- 


less signed, and passenger may be ejected. Moses vs. E. T., 
Va. and Ga. R. R., 356. 


Same: First road not objecting to ticket, not prevent next road 
from doing so. Ibid. 

Same: Detaching coupon before refusing ticket, not make it 
good. hid. 

Pond caused by railroad, producing sickness, tenant on land 
may recover. Central R. R. vs. English, 366. 
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. Same: Renting after pond made not prevent recovery. Ibid. 

. Saxe: Avoid injury; power to, not prevent recovery. bid. 

Destruction of oil painting, mere borrower cannot recover for. 
Lockhart vs. W. & A. R. R., 472. 

. Same: Owner may recover. JTJbid. 

. Bailee may sue for interference with special property, and 

owner for interference with general property. bid. 

. Title of shipper, carrier cannot dispute. bid. 

Employé injured without fault, whether in running trains cr 
not, company liable. Geo. R. BR. vs. Ivey, 499. 

. Employé and stranger, right to recover compared. Ibid. 


- Employé of railroad, statutes regulating, are not special and 
unconstitutional. dvd. 


. Outer track of curve too low, evidence of negligence. C. R. RN. 
vs. Sanders, 513. 

. Baggage checked through, by passenger with coupon ticket, 
last road of line liable for loss. Sav., Fla. & W. Rwy. vs. 
McIntosh, 532 

. Noises, right to make such as necessary ; aliter, if unnecessary 
and causinginjury. Geo. Railroad vs. Carr, 557. 


36. Whistle must not be blown, but bell rung, in towns and cities. 


Ibid. 
Whistle blown in city, causing injury, liable for. Ibid. 
. Homicide in another state, on line owned by railroad of this 
state, actionable here. Central. R. R ct al. vs. Swint, 651. 


Party to suit for homicide in foreign state, who is proper. Jbid. 
. Jerking of train, throwing person from car, negligence left to 
jury. Central R. R. vs. Coggin, 689. 

. Management of train, whether by railroad or telegraph com- 
pany, effect. bid. 

. Cause of jerk, opinion as toadmissible. Ibid. 

. Negligence or diligence should be left to jury. Ibid. 


44. Opinion as to cause of leaving track, when admitted.. Central 


R. R. vs. Senn, 705. 


45. Jurors, brother-in-law and son-in-law of stockholders incom- 


petent, in damage suitagainstroad. Geo. R. R. vs. Cole et uz., 
713. 

. Sani’: Lease of road and lessee agreeing to pay damages, makes 
no'difference. Ibid. 

. Agent’s pass, that injured party was riding on, shown by pa- 
rol. Henderson vs. Central Railroad, 718. 
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S. Hole or well on right-of-way, no recovery for falling into, when. 
Ibid. 


. Live stock, liability of carrier as to, in absence cf special con- 
tract. Central Rail-oad vs. Bryant, 722. 


. Limit liability hy notice or entrics on receipts or tickets, car- 
rier cannot. Ibid. 
. Special contract as to live stock, liability limited by, except for 
negligence. Ibid. 
52. Coupler may act on presumption that cars will not be started 
contrary torule. Central Railroad vs. Harrison, 744. 


3. Coupler’s hand crushed, what sufficient evidence to warrant 
recovery. Richmond & D. Railroad vs. Green, 814. 


See Criminal Law, 7; Charters, 4; Parent and Child, 2. 
RAPE. See Criminal Law, 25. 
REAL ESTATE AGENTS. See Principal and Agent, 7-9. 


RECEIVER. 


1. Pending ejectment against bona fide purchaser ot land, no re- 
ceiver. Whitworth vs. Wofford, adm’r, 259. 

2. For excess of property, where homestead applied for. Lan- 
drum et ux. vs. Chamberlin, Boynton & Co. et al., 727. 


See Injunction. 
RECORD. See Notice, 5, 9-10; Words and Phrases, 16. 


RECOUPMENT. See Set-off; Banks, 3; Principal and Agent, 15. 


REMAINDERS. See Estates, 1, 2,5; Landlord and Tenant, 3. 


REMOVAL OF CAUSES. See United States Courts, 1. 


RENEWAL OF ACTIONS. See Limitations, Statute of, 7. 


RES ADJUDICATA. 


1, By former ruling of Supreme Court. Shelion et al. v8. Ellis et 
a., 1388; Henderson ts. Central Railroad, 718; Sa sbury, 
Respess & Co. vs. Iverson et al., 733; Knorr, adm’r, et al. vs. 
Raymond ct al., 749. 

2. Dismissal of case, when a ground of. Brower vs. Cothran, next 
friend, et al., 147. 
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3. Judgment in one of several suits by discharged employé, with 
same defence, controls others. Kennedy vs. McCarthy, 347. 

4. Same: Reason of justice for rendering first judgment not alter 
effect. bid. 


5. Motion to dismiss motion for new trial refused and not ex- 
cepted to, is res adjudicata. Obeur, ex’r, vs. Gray, 455. 


RES GEST. See Evidence, 5, 54, 69. 


REVERSION. Sec Homestead, 10-11; Streets and Sidewalks, 3; Hus- 
bund and Wife, 24. 










ROADS AND BRIDGES. 


1. Malicious mischief, destroying crops maliciously by running 
road over planted land, is. Hurris vs. State, 41. 

2. Obstructions in private way, on proceeding to remove, ordinary 

has discretion on disputed facts. Franklin vs. Wesley, 145. 


8. Overseer must obey commissioners; they decide emergency 
for working on abutment of bridge. English vs. Batton et ai., 
road comm’ rs, 146. 

4. Same: Fine for failure. bid. 

5. Turnpike not kept in repair, who may suefor. Habersham, etc., / 
Co. vs. Taylor et al., comm’rs, 552. 

6. Same: Venue of suit is where. Ibid. 

7. Turnpike not kept in repair, penalty in chartercontrols. Ibid. 


8. Ditch cut by roadside, action for injury in, amendment for tear- 
ing up plank crossing, bad. Skidaway, etc., Co. vs. O’ Brien. 
655. 
















See Municipal Corporations, 2; Railroads, 18, 19. 










SALES, 


1. Cotton weighed and price agreed on, to remain in warehouse 
during night and. be paid for and turned out for shipment 
next morning, title did not pass. Gunn vs. Knoop, Frierichs 







& Co., 511. 
2. Same: Burned during night, loss on vendor. bid. 
8. Substantia! sale, and title passed, under facts of this case. 
Grice & Ryan vs. Haskins, 700. | 






4. Of personalty, writing not necessary to pass title; sale and de- 
livery sufficient. bid. 
5. Delivery, what is substantial. Ibid. 
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6. By tract, and by acre, difference as to deficiency of acres. Les- 
ter, gan., vs. Callaway, ex’r, 730. 


7. Trust property, power to order sale of, atchambers. Saulsbury, 
Respess & Co. vs. Iverson et al., 733. 


See Principal and Agent, 10; Contracts, 20. 
SCHOOLS. See Municipal Corporations, 16. 


SERVICE. 


1. On hotel company’s agent ‘‘ at the hotel,”’ sufficient. Mt. Airy 
Hotel Co. vs. Robt. Mitchell F. Oo., 94. 
2. Denial of, by illegality, what insufficient. bid. 


3. Of garnishment, justice cannot make. Massengale vs. McGinty, 
120. 


See Judgments, 8. 


SET-OFF. 


1. Tort in giving overdose of medicine not set-off against physi- 
cian’s bill for other services. McKleroy vs. Sewell, 657. 


2. Overdose of ipecac, plea of set-off on account of, what insuf- 
ficient. Ibid. 


3. Recoupment may be pleaded to physician’s suit; not set-off of 
injury. Ibid. 
See Recoupment; Banks, 3. 
SEWERS. See Municipal Corporations, 14. 


SHERIFF. 


1, Bidder failing to pay, re-sale, or action by sheriff. Cureton os. 
Wright et al., 8. 


2. Derelict in duty or exceeding authority in making agreement 
as to sale, rule or suit against. Ibid. 

8. Bidder recognized as agent of others, action against them. 
Jbid. 

4. Agreement to allow property bid in and held under certain 
terms, effect of. Ibid. 

5. Refusal to levy on property pointed out, damages for. Thomp- 
son vs. Mitchell, ex’r, 127. 

6. Demand, failure to make, before foreclosure of lien, no defence, - 
to officer. Gladden, sh’ ff, vs. Cobb, 235. 

v 73-57 
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7. Irregular process, no defence for failure to make money. Jbid. 
8. Injunction preventing sale, no defence to sheriff, where he per- 
mitted property to go out of his possession. Ibid. 
9. On rule against sheriff, not necessary to put in entire record of 
case. Ibid. 
10. Good faith no defence for failure to make money. bid. 
11. Good faith or collusion in receiving illegality, effect on liability. 
Spring, sheriff, vs. Morgan, 805. 


SLANDER. See Torts, 4. 


‘SPECIFIC PERFORMANCE. 


1. Of bid at sheriff’s sale not compelled by creditors expecting to 
share in fund. Cureton vs. Wright et al., 8. 


‘STATE. 


1. Laws do not bind, unless plainly so intended. Lingo, marshal, 
vs. Harris, 28. 


See Taz, 9. 


STATUTE OF FRAUDS. 


1. Memorandum of contract, what sufficient to bind. North & 
Co. vs. Mendel & Bro., 400. 

2. Separate writings, some signed and others not, when sufficient 
memorandum. Ibid. 

3. Entry in book incomplete and unintelligible, not sufficient. 
Ibid. 

4. Exceptions to statute not extended by construction. Ibid. 

5. Promise to ‘‘see the debt paid,’”’ if credit allowed, is original, 
not collateral promise. Baldwin vs. Hiers, 739. 

6. Same: Guarantor, suit against promisor as, in justice court, 
not alter liability. did. 


STATUTE OF LIMITATIONS. See Limitations, Statute of. 


STOCK AND STOCKHOLDERS.’ 


1. Ultra vires, subscription beyond charter limit is, and not bind- 
ing. Clark, ass’ee, vs. Turner et al., 1. 

2, Inducing insurance on faith of subscription beyond charter 
limit, action for. bid. 











a 





INDEX. 883 





8. Mortgage fi. fa. against stock, not levied on lands of company. 
Lyle vs. Clanton, 141. 

4. Subscription on its face a complete contract, other conditions 
not shown by parol. Hendrix vs. Academy of Music, 487. 

5. Same: Aliter, where subscription is not.complete contract. 
Ibid. 

6. Subscription with reference to certain capital, not recovered 
till whole capital subscribed for, unless by express agree- 
ment or waiver. Ibid. 

7. Subscriptions released reducing capital, other subscriptions 
cannot be enforced. Ibid. 

See Corporations; Attachment, 6. 


SThEET RAILROADS. See Municipal Corporations, 7. 


STREETS AND SIDEWALKS. 


1. Dedication, presumption of, from selling by plat containing 
streets. Harrison, ex’r, vs. Augusta Fact’y, 447. 


2. Abandoned, not recovered by original owner. Ibid. 
3. Abandoned, or diverted, title prima facie in adjoining lot owners. 


Ibid. 
4. Not lighted, city not liable, except when. Gaskins vs. City of 
Atlanta, 746. 
See Municipal Corporations, 2,7; Railroads, 36, 37; Roads 
and Bridges. 


SUBROGATION. See Vendor and Purchaser, 3; Homestead, 10; At- 
tachments, 12. 


TAX. 


1, Claims under tax fi. fa., none in forma pauperis. Lingo, mar- 
shal, vs. Harris, 28. 

2. Special tax on liquor dealers constitutional. Brown vs. State, 38. 

3. Wild land, comptroller could only issue tax fi. fa. against, un- 
der act of 1874. Hutchins vs. Tenant, 95. 

4, Same: Improved land sold, title void. Ibid. 

5. Municipal tax receiver levying tax on defaulter from assessment 
of realty and return to county tax receiver, good. Dobbins 
vs. Mayor, etc., of Cartersville et al., 137. 

6. Assessors, no record of appointment, not make bad. Ibid. 


s. 


a, 
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7. Collector using funds to speculate in jury scrip, buying at a 
discount and passing on county in lieu of money, guilty of 
embezzlement. Fuller vs. State, 408. 

8. Collector delaying to collect is not embezzlement. Ibid. 

9. Jury scrip, county taxes may be paidin. Tbid. 


10. Collector’s bond not given in time; takes place of statutory 
bond, and subject to remedies. Co. of Fulton vs. Clarke, 665, 


TELEGRAPH COMPANIES. 


1, Telegram delivered admissible, without original, in suit for 
delay. W. U. Tel. Co. vs. Fatman, 285. 


. Delay in delivering message, measure of damages. Ibid. 
. Telegraph companies and common carriers compared. (Ibid. 
. Notice of importance of delivering message, what is. Ibid. 
. Cipher dispatch must be delivered in reasonabletime. Ibid. 
. Reasonable time for. delivery, what is. Ibid. 
. Correct transmission, bound to make, and liable for failure. 
W. U. Tel. Co. vs. Cohen, 522. 
8. Non-transmission, what will excuse. Ibid. 


TITLE. 


1. Title papers wrongfully obtained, restored in equity. McHale ° 
vs. Murphy et al., 141. 

2. Trust for colored person in Augusta, in 1854, void. Beatty et 
al. vs. Benton. ex’x, 187. 

3. Of street is in public, by dedication. Harrison, ex’r, vs. Aug. 
Facty., 447. 

4. Street abandoned, title is in adjoining lot owners. Ibid. 

5. Borrower has none. Lockhart vs. W. &. A. R. R., 472. 

6. Sale of cotton, what not sufficient consummation to pass title. 
Gunn vs. Knoop, Freirichs & Co., 510. 

7. Defeasible title in vendee on condition, not subject to judgment 
against vendor. Hall & Ruckel vs. Larey, 697. 

8. Reserved in vendor, title, subject to lien against him, except 
when. Ibid. 
See Estates; Deeds; 3,18; Negotiable Instruments, 3; Husband 
and Wife, 17-18. 


TORTS. 


1. Married woman may recover in own name for tort to her per- 
son. City of Atlanta vs. Dorsey, 479. 
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2. Justification, what is sufficient: plea of. Ventress vs. Rosser, 
534, 


. Justification, what must be proved, under plea of. Ibid. 
4. ‘‘Not indebted ”’ is not generalissue. bid. 


. Several defendants, jury fixes status as to damages. Manning 
vs. Mitchell et al., 660. 
See Master and Servant, 1-2; Trespass; Malicious Prosecution. 


TRESPASS. 

1. Enjoined, if party insolvent. Ford vs. Williams, 106. 
TROVER. 

1. Temporary administrator, property taken from possession of, 


may sue, though permanent administrator appointed. Whee- 
lus vs. Long, adm’r, 110. 


2. Same: Action is by individual, though described ‘‘as tempo- 
rary administrator.’’ Ibid. 


TRUSTS AND TRUSTEES. 


. Equity has jurisdiction over. McHale vs. Murphy et al., 141. 
. Wife’s debts may subject her life use in trust estate. West- 
brook vs. Harrold, Johnson & Co., 143. 
. Same: Subjected at common law, under proper pleadings. Ibid. 
4. To pay debts, with remainder to child, no recovery by latter 
until payment. White et al. vs. Cook, 164. 
. Books of trustee admissible, where both parties claim under 
him. Ibid. 
. Purchaser without notice, from purchaser under trustee, takes 
title, though latter not in actual possession. bid. 
. Application of proceeds of sale, purchaser not bound to see to. 
Ibid. 
. Colored person in Augusta, in 1854, trust for void. Beatty et 
al. vs. Benton, ex’x, 187. 
Same: Divided and held by wife and daughter of usee after 
emancipation, equity in holders. Ibid. 
. Follow trust fund, object of this bill was to. Jordan et al. vs. 
Gaulden, next friend, 191. 
. Ejectment by life usee, as to whom trust executed. Glover et al. 
vs. Stamps et al., 209. (See No. 15 below.) 
. Ejectment by cestui que trust entitled to possession. Ibid. 
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13. Trust for life usee and for children after her death, under will 
in thiscase. Ford et al. vs. Cook et al., 215. 

14. Same: Trustees both for life usee and remaindermen and trust 
executory. Ibid. 

15, Ejectment, trustee proper party to bring. Ford et al. vs. Cook 
et al., 215. (Se No. 11 above.) 

16. Prescription against trustee is good against cestui que trust. 
Ibid. (See No. 26 below.) 

17. Laborer’s lien, foreclosure against trust estate. Ricks vs. Red- 
wine, 273. 

18. Wife’s separate funds invested in land and title taken in hus- 
band’s name, trust fixed in equity. Sasser vs. Sasser, 275. 

. Soundness of mind of usee, on question of whether trust ex- 
ecuted, evidence to show permanent unsoundness ten years 
previous, admissible. Obear, ex’r, vs. Gray, 456. 

. Mere weakness of mind, without fraud, charge as to, inapplica- 
ble. Ibid. 

. Unsoundness, issue as to, best not tried apart from rest of case. 
Ibid. 

2. Married woman’s use for life subjected in equity to judgmen 
against her. Wingfield, trustee, et al. vs. Rhea, cshr., 477. 

. Limitations, statute not run in favor of trustee until adverse 
possession with knowledge of usee. Pace vs. Payne, 670. 

. Mortgage, whether authority to allow, atchambers. Saulsbury, 
Respess & Co. vs. Iverson et al., 733. 

. Admissions of trustee against title, pending management of 
trust, admitted against beneficiaries. Knorr, adm’r, et al. vs. 
Raymond et al., 749. 

26. Barred by statute of limitations, usees are, if title is in trustee, 
and he is barred. Jbid. (See No. 16 above.) 

. Decree binding trustee binds usee. Ibid. 

. Executed and executory, meaning of, and how determined. 
Ibid. 

29. Prescription, individual deed of trustee is basis for, against him 
as trustee. Ibid. 

30. Notice of trust to buyer, what expressions in deeds do not give. 
bid. 

31. Individual deed not estop from suing for land as trustee. Ibid. 

32. Subject trust estate for goods furnished, what must appear, to. 
Jackson, trustee, vs Poole & Hunt, 801. 


See Witness, 5. 
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TURNPIKE. See Roads and Bridges, 5-7. 
ULTRA VIRES. See Corporations, 1-3. 


UNITED STATES COURT. 


1. Removal of cause attempted, but no jurisdiction attaching, 
bond forfeited in state court. Hunter et al. vs. Colquitt, gov- 


ernor, 44. 
2. Aliter, if jurisdiction of U. 8. Court attached. Ibid. 


USURY. See Promissory Notes, 4. 


VENDOR AND PURCHASER. 


1. Failure to pay installments by purcnaser, re-entry and sale by 
vendor, purchaser may recover amount paid, less expenses. 
Gray & Co. vs. McDaniel, 118. 

2. Same: Expenses stated in lump and apparently as opinion, 
rejected. Ibid. ‘ 

3. Subrogated to vendor, party furnishing money to clear off en- 
cumbrances, and taking deed to secure it, is. Oclirich et al. 
vs. Geo. R. R., 389. 

4. Defeasible title in vendee, to revert on breach of condition, not 
subject to junior lien against vendor. Hall & Ruckel vs. La- 
rey, 697. 

5. Title retained by vendor subject, except when. Ibid. 

See Principal and Agent, 7-9. 


VENUE. 


1. Not shown in criminal case, verdict of guilty is contrary to law, 
Cloud vs. State, 126. 

2. Turnpike not kept in repair, venue of suit against, what is. 
Habersham, etc., Co. vs. Taylor et al., comm’rs, 552. 

3. Bill for specific performance, venue in county where one of de- 
fendants reside. Wactor vs. Saulsbury, Respess & Co., 811. 


VERDICT. 


1. Contrary to evidence in these cases. Banks vs. Lee, 25; Hitch 
vs. Robinson, 140; Ross, adm’r, vs. Campbell et al., 310; Crock- 
ett vs. Crockett, 647; Jackson, trustee, vs. Pool & Hunt, 8v1. 

2. Reasonable intendment given, and not avoided except from 
necessity. Blackwell vs. Aiken, gdn., 55; Moseley vs. Evans 
et al., 129. 
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. Two convictions for same offense have weight. Smith vs. State, 


79. 


. Copy of will, issue being whether paper was, finding that there 


was not enough evidence to authorize establishing copy, 
sufficient. Moseley vs. Evans et al., 129. 


. Sufficiently covers issuein this case. Smith vs. Wellborn, 131. 
. Supported by the evidence in these cases. Brewer vs. Tate & 


Oliver et al.; Garner vs. Smith et ux., 147; Richmond & D. 
R. R. vs. Green, 814. 


- Moulded to fix equitable rights. Oellrich et al. vs. Geo. R. R., 


389. 


. Part of recovery written off, or new trial granted, right of 


judge to require. Eaves & Collins vs. Cherokee Iron Co., 459. 


Demanded in these cases. W. U. Tel Co. ts. Cohen, 522; Hen- 
dricks vs. Stat’, 577; Ewing & Gaines vs. Trippe et al., 776. 


. Conflicting pleas, general verdict for Cefendant returned, ob- 


11. 


12. 


13. 


14, 
15. 


16, 


jection should be made attime. Semble. Ventress vs. Rosser, 
534. 

General verdict for defendant good, where only one legal plea. 
Ibid. 

Juror cannot impeach. Fisher vs. State, 595. 

Direct verdict, court should not. Manning vs. Mitchell et al., 
660; Hobby et al. vs. Alford et al., 791. 

‘ame: When direction not require new trial. bid. 

Jurors disqualified, verdict set aside, though right. Geo. Rail- 
road vs. Cole et ux., 713. 

Two verdicts for same amount of damages, weight of. Cleve- 
land vs. Central Railroad, 793. 


WAGES. See Garnishment, 10-13. 


WAIVER. See Railroads, 21-22: Contracts, 11. 


Is for jury. Hendrix vs. Academy of Music, 437. 

Frequent receipts of cotton and payment of drafts without bills 
of lading, waives bills. Mercier vs. Copeland, 636. 

Drunkenness of physician waived as defence by subsequent 
employment. McKleroy vs. Sewell, 657. 


. Juror’s disqualification tnown and consent for him to act, 


waives objection. Geo. R. Kk. vs. Cole et ux., 713. 


Irregularity in summons or service of garnishment waived by 
answer of indebted and tender of money. Flournoy & Ep- 
ping vs. Rutledge et al., 735. 
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WARRANT. See Criminal Law, 39-40. 


WATER COURSES. 


1. Navigable stream, what is. Charleston and Sav. Rwy. vs. John- 
son et al., 306. 
2. Obstructing navigable stream enjoined. bid. 


WILLS. 


1. Deed and will, test for distinguishing between. Ward vs. Camp- 
bell, adm’r, 97. 

. Paper construed to be will in this case. Ibid. 

. Deed, parol evidence not admitted to show that will was in- 
tended to be. Ibid. 

. Verdict on issue of establishing copy of lost will, what suffi- 
cient. Moseley vs. Evans et al., 129. 

. Construed. Nelson et al. vs. Nelson et al., 183; Ford et al. vs. 
Cook et al., 215; Guerard et al. vs. Guerard et al., 506; Knorr, 
adm’r, et al. vs. Raymond et al., 749. 

. Not admitted in evidence, unless probated. New et «al. vs. 
Nichol-, 143. 

. Intention as to use of words “ own right heirs,’’ surrounding 
facts and law of state of residence of testator shown. Guer- 
ard etal. vs Guerard et al., 506. 

8. Construed by law at time of making. Knorr, adm’r, et al. vs. 
Raymond et al., 749. 


See Estates. 


WITNESS. 


1. Impeach wife by husband’s offer to compromise prosecution, 
cannot. Howard vs. State, 83. 


2. Credibility, on question of, manner of testifying, interest or 
bias, and character for veracity, known to jury, considered. 
Ibid. 


8. Leading questions, allowing, is in discretion of judge. Farkas 
vs. Stewart, 90. 

4. Death of defendant in fi. fa. not prevent third parties from tes- 
tifying to trade with him, on trial of claim case. Woodruff 
vs. Wilkinson & Hatcher, 115. 


5. Dead, trustee under whom both parties claim, being, grantee 
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under could testify as to contents of lost deed. White et al. 
vs. Cook, 164. (See No. 14 below.) 


6. Impeachment, when proper to charge as to. Ibid. 


. Impeachment, record of conviction of larceny admissible for. 


Geo. R. R. vs. Homer, 251. 


. Impeachment, contradictory statements admissible for. Rogers 


vs. Truett, adm’r, 386. 


. Accomplice, corroboration of, is for jury. Bell vs. State, 572. 
. Experts in trade, technical terms explained by. Featherston, 


trustee, vs. Rounsaville & Bro., 617. 


. Experts in medicine, as toskillfulness of treatment. McKleroy 


vs. Sewell, 657. 


. Experts and non-experts, opinions when admissible. Central 


R. R. vs. Coggin, 689; Central R. R. vs. Senn, 705. 


- Impeachment by former statements, what foundation sufficient 


Wilkerson vs. State, 799. 


. Dead, grantee in deed under whom plaintiff claimed, being, 


defendant incompetent to show deed was not delivered. 
Niles ve. Groover, 808. (See Nos. 4 and 5 above.) 


WORDS AND PHRASES. 


1. 


That is certain which may be made certain. Sheffield vs. Clark, 
adm’x, 92. 


. Costs defined. Markham vs. Ross, 105. 
. Debt and right of action for tort distinguished. Alley vs. Hol- 


comb, 109. 


. Descriptio personz. Wheelus vs. Long, adm’r, 110. 
. * Annexed,” affidavit written on back of mortgage is. Lilly, 


agt., vs. Willis, 139. 


. “Bodily heirs,’? when equivalent to children. Ford et al. vs. 


Cook et al., 215. 


. “Criminal negligence ’’ of master, rendering liable for homi- 


cide of servant. Rankin vs. Merchants, etc., Co., 229. 


- “‘Laborer,’”’ who is entitled to lien. Hinton vs. Goode & 


Crumbley, 233; Ricks vs. Redwine, 273. 


- “ Legal title to the possession ’’ equivalent to right of posses- 


sion. Pratt vs. Fountain, 261. 


. Navigable stream, what is. Charleston and Sav. Rwy. vs. John- 


son et al., 306. 


. Journeyman mechanics and day laborers, who are. Kyle & 


Co. vs. Montgomery ¢ al., 337. 
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12. ‘‘ As shown by tke evidence,’’ meaning ‘‘ ifshown,”’ etc. Geo. 
R. R. vs. Thomas, 350. 

13. ‘‘ Political powers,’ in deciding election. Skrine et al. vs. 
Jackson et al., 377. 

14. Indorsement ‘for collection.”? Central R. R. vs. First Nat. 
Bk., etc., 383. 

15. ‘‘ Own right heirs,’’ in will, meaning how determined. Guer- 
ard et al. vs. Guerard et al., 506. 

16. ‘‘ The record,’’ case agreed to be tried on inspection, meaning 
of. Sasser et al. vs. McDaniel, gov’r, 547. 

17. Justice of the peace, ignorance and dignity of. Bendheim Bros. 
& Co. vs. Baldwin, 594. 

18. ‘‘ Fully cured’’ meat, meaning shown by experts. Featherston, 
trustee, 0s. Rounsaville & Bro., 617. 

19. ‘* Void,’’ when not affecting bona fide purchaser. Rhodes vs. 
Beall et al , 641. 

20. ‘‘ Beyond reasonable doubt,’’ inapplicable to civil case. Crock- 
ett vs. Crockett, 647. 

21. ‘‘ Distribution of legal heirs.”’ Sasser vs. Mc Williams, 678. 

22. ‘‘Or otherwise.’’ Ibid. 

23. ‘‘Children,’’ in marriage settlement, means what children. 
Knorr, adm’r, et al. vs. Raymond et al., 749. 


YEAR’S SUPPORT. 


1. Open and conclude on appeal to superior court, applicant has 
right to. Cheney et al. vs. Cheney, 66. 

. Circumstances and standing of family considered, on applica- 
tion. Ibid. : 

. Education of children, expenses of, considered. Ibid. 

. Favorably regarded by courts. Ibid. 

. In firm assets, whether widow of deceased partner entitled to, 
in preference to firmdebts. Quere? Gurr vs. Martin, ez’r, 
529. 

. Preference over physician’s bill in last sickness. Whitehead 
vs. McBride, adm’r, 741. 

. Insanity of husband making marriage void, shown to defeat 
year’s support. Bell, adm’r, vs. Bennett, 784. 
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ERRATA. 


Page 40, 3rd line from bottom, for ‘‘ second’’ read ‘‘ record.’’ 
Page 70, 12th line from top, insert ‘‘ erred *’ after ‘‘ and he.”’ 

Page 71, 16th line from top, insert ‘‘ the '* before ‘‘ widow.”’ 

Page 160, 12th line from bottom, read ‘‘ perceive *’ for ‘‘presume.”’ 
The case reported on page 191 was from Brooks Superior Court. 
Page 212, 6th iine from bottom, read ‘‘ Buller, J.°’ for ‘‘ Butler, J.” 
Page 216, 6th line from bottom, insert ‘‘ was’’ before ‘‘ as follows.*’ 
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ee 


Page 414, head-note (a). ‘‘1881’’ instead of ‘‘ 1880.” Same on 
page 417. 

Page 527. 2d line from top, read ‘‘found”’ instead of ‘‘ passed.’’ 
Also in 15th line from bottom insert “‘ is’’ after but ‘‘ it.” 

Page 561, Gth line from bottom, read “ alienum’”’ for “ alieno.*’ 

Page 577, head-note 3, read ‘‘ thirteenth ’”’ instead of ‘‘ fifteenth.*’ 

Page 630, head-note 1, read ‘‘ defect ’’ instead of ‘‘injury.’’ 








